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The  Jadges  who  nsnally  Bat  in  Banc  in  this  Term  were : 

Jbrvis,  C.  J.  Cresswell,  J. 

Matjle,  J.  Williams,  J. 


MEMOBAITDUM. 


Ik  the  Vacation  preceding  this  Term,  Humphrey  William  Woolrych, 
Esq.,  of  the  Inner  Temple,  was  called  to  the  degree  of  the  Coif.  He  took 
his  seat  within  the  Bar  of  this  Conrt  accordingly  on  the  first  day  of 
this  Term. 

He  gave  rings  with  the  following  motto : — <<  Leges,  juraqne." 


VOL.  XVI.' 


E.  C.  BAILWAY  CO.  v.  PHILEPSON.    E.  T.  1855. 


^-,     *THE  EASTERN  COUNTIES  RAILWAY  COMPANY  v. 
J  PHILIPSON  and  Others.    April  Zd. 

By  a  cAntniot  made  between  tlie  Easteni  Connties  Railway  Compaay  and  the  defendaaU,  it  wai^ 
amongft  other  tUngt,  provided,  that  the  defendants  should  supply  and  the  oompany  should 
puKhase,  subjeot  to  the  terms  and  to  the  extent  thereinafter  mentioned,  all  the  ooke  that 
should  be  required  by  the  oompany  for  working  their  railways  between  London  and  Cambridge 
and  London  and  Oolchester.  By  the  fourth  olansei  the  company  engaged  to  take  from  the 
defendants  550  tons  and  100  tons  of  eoke  weekly  during  the  period  of  seventeen  years ;  and 
they  farther  agreed,  that,  if  they  should  require  mort  than  those  quantities  for  the  working  of 
their  railways,  they  would  take  the  same  firom  the  defendants, — with  a  proviso,  that,  if  they 
should  require  Itn  than  the  stipulated  quantities,  the  supply  should  be  reduced  accordingly, 
upon  their  giving  the  defendants  three  months'  notice.  And,  by  the  eleventh  clause,  the  com> 
pany  engsged,  that,  "  so  long  as  the  defondants  should  punctually  and  duly  supply  lAe  taid 
wke,  and  so  long  as  the  same  should  be  of  the  best  quality,  they  would  abstain  firom  making 
purchases  of  coke  for  their  lines  of  railway  aforesaid,  fW)m  any  other  persons :" — 

Held,  that  the  readiness  and  willingness  of  the  company  to  take  fW>m  the  defendants  aU  the 
eoke  they  required  for  the  purpose  of  their  railways,  was  not  a  condition  precedent  to  their , 
right  to  insist  upon  being  supplied  with  the  quantities  expressly  stipulated  for;  and,  conse- 
quently, that  the  fact  of  the  company  having  l>ought  coke  from  other  persons  afforded  no  answer 
to  an  action  by  them  against  the  defendants  for  a  failure  to  deliver  the  quantities  con- 
tracted for. 

This  was  an  action  for  the  breach  of  a  contract,  under  seal,  for  the 
supply  of  ooke  to  the  plaintiffs. 

The  declaration  stated,  that  an  indenture  was  made  between  the 
plaintiffs  of  the  first  part  and  the  defendants  of  the  second  part,  to  the 
tenor  and  effect  as  in  the  words  and  figures  following,  that  is  to  say, — 
"This  indenture,  made  the  18th  day  of  December,  1849,  between  the 
within-named  Eastern  Counties  Railway  Company  of  the  first  part,  and 
the  within-named  Nicholas  Wood,  Henry  Morton,  and  Ralph  Park  Phil- 
ipson,  of  the  second  part :  Whereas,  it  has  been  agreed  between  the 
said  parties  hereto  that  the  several  clauses,  stipulations,  and  agreements 
contained  in  the  within-written  indenture,  and  also  in  certain  supple- 
mental articles  of  agreement  made  between  the  said  parties  hereto, 
dated  the  6th  of  January,  1849,  relating  to  the  supply  of  coke  by  the 
said  parties  of  the  second  part  to  the  said  company,  shall  henceforth  be 
entirely  at  an  end  and  cancelled;  and  that  certain  new  stipulations 
shall  be  entered  into  between  the  said  parties  hereto  as  hereinafter 
*S1  *^^^^^^^^^'  Now,  these  presents  witness,  that  the  said  Eastern 

^  Counties  Railway  Company,  and  the  said  Nicholas  Wood,  Henry 
Morton,  and  Ralph  Park  Philipson,  do  covenant  and  agree  each  with 
the  other  of  them,  and  as  binding  their  successors,  executors,  adminis- 
trators, and  assigns, — First,  that  the  payment  by  the  company  for  coke 
supplied  up  to  the  1st  of  April,  1847,  shall  be  stated  and  considered  as 
settled, — Secondly,  that  the  accounts  now  remaining  unsettled  between 
the  said  parties  hereto  for  coke  supplied  to  the  said  railway  company 
from  the  1st  of  April,  1847,  to  the  1st  of  April,  1849,. shall  be  forth- 
with settled  by  the  said  Nicholas  Wood  and  partners  charging  and  being 
allowed  for  all  coke  so  supplied  at  Blackwall  or  Colchester  station  25«. 
per  ton  if  delivered  in  bulk  in  wagons,  and  25«.  6(2.  per  ton  if  delivered 
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in  bags ;  and  the  balance  fonnd  due  to  the  said  Nicholas  Wood  and 
partners  npon  such  settlement  of  account  relating^  exclusively  to  the 
supply  of  coke,  and  the  charges  connected  therewith,  and  the  rents  and 
interest  payable  by  the  said  Nicholas  Wood  k  Co.,  after  making  all  just 
allowances  between  the  said  parties,  having  been  agreed  at  the  sum  of 
8480t.  4s.  9(2.,  the  same  shall  be  paid  to  them  in  cash  by  the  said  rail- 
way company,  upon  the  signing  of  this  agreement,  without  prejudice  to 
any  other  accounts  and  reckonings  (if  any)  between  the  said  parties 
hereto,  not  forming  portion  of  the  accounts  upon  which  such  balance 
has  been  found  due, — Thirdly,  that  the  said  Nicholas  Wood  and  part- 
ners shall  supply,  and  the  said  company  shall  purchase,  subject  to  the 
terms,  and  to  the  extent,  hereafter  mentioned,  all  the  coke  that  shall  be 
required  by  the  said  company  for  working  the  up  and  down  traffic  of 
their  lines  of  railway  between  London  and  Cambridge  and  London  and 
Colchester,  and  the  branches  running  into  the  said  lines, — such  coke  to 
be  of  the  best  quality,  and  the  supply  thereof  to  take  place  at  Black- 
wall  and  *also  at  Colchester, — Fourthly,  that  the  mrid  company  en-  ^^. 
gagey  subject  to  the  terms  hereafter  mentioned,  and  conditional  ^ 
thereunder,  to  taksy  and  the  said  Nicholas  Wood  and  partners  to  supply 
hereafter,  for  the  term  of  seventeen  years  from  the  1st  day  of  April 
last,  550  tans  of  coke  per  v>eeh  at  BlaekwaUy  and  100  tons  per  week  at 
ColcheeteTj  at  the  least.  If  the  company  should^  however^  require  mare 
coke  for  the  said  working  than  those  qtiantiHeSy  they  engage^  suhjeet  to 
the  terms  hereafter  mentioned^  and  conditional  thereunder^  to  take  the 
same  from  the  said  Nicholas  Wood  and  partners.  But,  in  the  event  of 
the  company's  consumption  of  coke  for  the  said  working  hereafter  being 
materially  diminished,  then  the  said  company  shall  give  three  months' 
notice  to  the  said  Nicholas  Wood  and  partners  to  diminish  their  supplies 
to  certain  less  quantities  per  week  than  the  said  550  tons  and  100  tons : 
and,  if  the  company's  consumption  of  coke  for  the  said  working  shall  at 
any  time  hereafter  be  materially  diminished,  then  and  thenceforth  the 
said  company  shall  not  be  bound  to  take  more  than  the  diminished 
quantities  mentioned  in  the  said  notice,  not  being  less  than  the  quantity 
required  by  the  said  company  for  the  said  working, — ^Fifthly,  that,  the 
first  three  years  of  the  said  term,  the  price  to  be  paid  by  the  said  com- 
pany for  such  coke  of  best  quality,  shall,  delivered  in  bulk  in  the  wagons, 
be  24s.  per  ton  at  Blackwall,  and  28».  per  ton  at  Colchester  station, 
with  such  abatement  as  hereinafter  mentioned, — Sixthly,  that,  from 
and  after  the  expiration  of  such  term  of  three  years,  the  price  of  coke 
to  be  supplied  to  the  said  company  during  the  then  next  immediately 
ensuing  term  of  three  years,  and  to  be  paid  by  the  said  company,  shall 
be  the  market  price  for  like  quantities  during  the  month  of  April,  1852, 
of  coke  of  the  best  quality,  to  be  delivered  at  Blackwall  and  Colchester, — 
Seventhly,  that,  in  the  month  of  April  in  the  years  1855, 1858,  and  1861, 
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4,.^  respectivelj,  the  *price  of  ooke  to  be  supplied  for  such  term  of  three 
^  years  thence  next  ensuing  respectively,  and  to  be  paid  by  the  said 
company,  shall  be  in  like  manner  fixed  and  regalated  by' the  market  prices 
for  the  quantities  prevailing  in  each  sach^month,  of  coke  of  the  best  qua- 
lity, to  be  delivered  at  Blackwall  and  Colchester, — ^Eighthly,  that,  in  the 
month  of  April,  1864,  the  price  of  coal  to  be  supplied  for  the  last  two 
years  of  the  said  term  of  seventeen  years,  and  to  be  paid  by  the  said 
company,  shall  be  in  like  manner  paid  and  regulated  by  the  market  price 
for  like  quantities  prevailing  in  such  month,  of  coke  of  the  best  quality, 
to  be  delivered  at  Blackwall  and  Colchester, — Ninthly,  that  the  account 
for  the  supplies  of  coke  during  the  said  term  of  seventeen  years  shall 
be  stated  and  settled  monthly ;  and  the  amount  of  the  invoices  for  coke 
delivered,  made  up  according  to  the  said  prices,  and  due  to  the  said 
Nicholas  Wood  and  partners  for  each  month,  shall  be  paid  in  cash  to 
them  on  or  before  the  20th  day  of  the  then  succeeding  month,  subject 
to  a  discount  or  abatement  of  2L  10s.  per  cent,  in  consideration  of  such 
prompt  payment,  but  to  no  other  deduction  in  the  nature  of  discount ; 
but  the  said  Nicholas  Wood  and  partners  shall  pay,  for  shunting,  a 
charge  of  2d.  per  ton,  when  the  same  shall  be  done  by  the  engines  of 
the  said  company,  and  such  other  terminal  charges  as  the  directors  may 
require  for  the  use  of  any  wharfs  or  sidings  belonging  to  the  said  com- 
pany, which,  not  being  rented  by  the  said  Nicholas  Wood  and  partners, 
may  be  used  by  them  in  the  course  of  their  business ;  but  such  terminal 
charges  shall  not  exceed  those  made  to  other  persons  for  wharfage  at 
the  said  company's  wharfs,  or  use  of  their  sidings, — Tenthly,  that,  at 
the  expiration  of  the  contract  for  twelve  months  entered  into  by  the 
said  Eastern  Counties  Railway  Company  for  the  supply  of  coke  from 
Bitchbush  and  Brancepeth  collieries,  at  Peterborough,  the  said  Nicholas 
*61  ^^^^  ^^^  partners  shall,  ^subject  to  the  terms  hereinafter  men- 
^  tioned,  and  conditional  thereon,  be  at  liberty  to  supply  the  coke 
that  may  be  required  at  that  station,  at  prices  not  exceeding  the  rate 
at  which  the  said  company  can  purchase  or  supply  themselves,  at  the 
said  station,  with  coke  of  a  similar  quality  from  other  parties, — ^Elev- 
enthly, and  the  $aid  Nicholas  Woodj  Henry  Morton^  and  Balph  Park 
PhUipean  covenant  and  agree  toiih  the  $aid  company^  as  a  eondition 
precedent  to  the  said  company  being  obliged  to  take  and  receive  the  said 
supplies  of  eokCj  that  the  same  shall  always  be  of  the  best  quality  ;  andj 
in  consideration  of  the  said  premiseSy  the  said  company  engage^  Mot,  so 
long  as  they,  the  said  Nicholas  Wood^  Henry  Morton^  and  Ralph  Park 
Philipson  shaU  punetuaUy  and  duly  supply  the  said  coke^  and  so  long  as 
the  same  shall  be  of  the  quality  last  irforesaidj  they  wiU  abstain  from 
making  purchases  of  coke  for  their  lines  of  railway  aforesaid  from  any 
other  persons.  But  it  is  expressly  agreed  and  understood,  that,  if  there 
be  at  any  time  any  deficiency  or  want  of  punctuality  in  the  supply  of 
the  said  coke,  the  said  company  may  purchase  coke  elsewhere,  to  the 
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extent  that  may  be  requisite,  daring  the  time  of  snch  deficiency  or  want 
of  punotnality,  and,  to  the  extent  of  their  purchaees,  may  decline  and 
refuse  ooke  from  the  said  Nicholas  Wood  and  partners ;  and  so  also, 
that,  if  the  coke  supplied  by  the  said  Nicholas  Wood  and  partners  be 
not  of  the  best  quality  as  aforesaid,  the  said  company  may  purchase 
coke  elsewhere,  to  the  extent  that  may  be  requisite  to  replace  the  coke 
not  of  the  best  quaKty  so  supplied  as  aforesaid,  and  be  requisite  to  pre- 
vent the  said  company  being  inconvenienced,  injured,  or  damaged  by 
the  continued  supply  of  inferior  coke,  and,  to  the  extent  of  their  pur- 
chases,  may  decline  and  refuse  coke  from  the  said  Nicholas  Wood  and 
partners ;  and  that,  by  so  doing,  in  either  case,  the  said  company  shall 
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not  incur  to  the  said  ^"Nicholas  Wood  and  partners  any  liability, 
loss,  costs,  damages,  and  expenses  whatsoever :  and,  in  case  the 
said  Nicholas  Wood  and  partners  shall  by  their  default  in  any  of  the 
respects  hereinbefore  mentioned  compel  the  said  company  to  obtain  sup- 
plies of  coke  elsewhere,  they  shall  be  liable  to  pay,  and  shall  pay,  to 
the  said  company  the  loss  or  extra  price  they  the  said  company  may 
in  each  case  of  purchase  of  coke  elsewhere  incur  by  having  had  to  pur- 
chase the  same  at  higher  prices  than  those  which  under  this  agreement 
would,  at  the  times  of  such  purchases,  be  payable  to  the  said  Nicholas 
Wood  and  partners  by  the  said  company*  In  witness,  &c."  Averment, 
that  the  plaintiffs  had  at  all  times  been  ready  and  willing  to  observe, 
perform,  fulfil,  and  keep  the  said  indenture  on  their  part,  and  had  always 
observed,  performed,  fulfilled,  and  kept  the  same  on  their  part,  in  all 
things  necessary  to  entitle  them  to  the  performance  of  the  same  by  the 
defendants,  and  all  things  had  been  done  and  the  necessary  times  had 
elapsed,  to  enable  them  to  sue  the  defendants  for  the  breaches  of  cove- 
nant thereinafter  mentioned :  That  the  plaintiffs,  after  the  making  of 
the  said  indenture,  and  during  the  said  term  of  seventeen  years,  to  wit, 
on  the  1st  of  January,  1854,  and  during  all  the  time  thence  until  the 
commencement  of  this  suit,  required  large  quantities  of  coke  for  work- 
ing the  up  and  down  traffic  of  their  lines  of  railway  between  London 
and  Cambridge  and  London  and  Colchester,  and  the  branches  running 
into  the  said  lines,  to  wit,  the  whole  quantity  of  550  tons  of  coke  per 
week,  to  be  supplied  at  Blaokwall,  and  100  tons  of  coke  per  week,  to  be 
supplied  at  Colchester,  and  required  the  same  to  be  supplied  by  the  de- 
fendants at  Blackwall  and  Colchester  according  to  the  said  indenture, — 
as  the  defendants  during  all  the  time  aforesaid  well  knew,  and  whereof 
they  had  notice ;  and,  although  they  were  requested  by  the  plaintiffs  to 
supply  them,  *the  plaintiffs,  with  the  coke  as  required  by  the  plain- , 


tiffs  as  aforesaid,  to  wit,  at  Blackwall  and  Colchester,  according  to 
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the  said  indenture,  and  the  covenant  of  the  defendants  in  that  behalf; 
and  although  the  plaintiffs  were  always  ready  and  willing  to  purchase, 
accept,  and  pay  for  the  coke  so  required  by  them,  according  to  the  said 
indenture,  and  bad  done  all  things,  and  the  necessary  times  had  elapsed, 
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to  entitle  them  to  have  had  the  same  supplied  to  them  by  the  defend* 
ante  at  Blackwall  and  at  Colchester,  according  to  the  said  indenture,--** 
Yet  the  defendants,  daring  all  the  time  from  the  1st  of  Jannarj,  1854^ 
to  the  commencement  of  this  action,  made  default  in  supplying  coke  to 
the  plaintiflfs  at  Blackwall  and  Colchester,  according  to  the  said  inden- 
ture, and  their  covenant  in  that  behalf,  and  did  not  nor  would,  during 
that  time,  supply  the  plaintiffs,  at  Blackwall  and  Colchester,  or  else- 
where, with  the  coke  required  by  them  as  aforesaid,  or  any  part  thereof, 
and  wholly  and  absolutely  refused  to  supply  the  plaintiffs  with  any  coke 
whatever  upon  the  terms  of  and  according  to  the  said  indenture :  And, 
for  a  second  breach  of  the  covenants  of  the  defendants,  the  plaintiflb 
further  said,  that,  during  the  continuance  of  the  said  term  of  seventeen 
years,  and  during  the  said  year  1854,  and  before  the  commencement  of 
this  suit,  the  defendants  did,  by  their  said  default  in  so  supplying  the 
said  coke  as  aforesaid,  compel  the  plaintiffs  to  purchase  and  obtain,  and 
the  plaintiffs  did  by  reason  thereof  purchase  and  obtain,  some  supplies 
of  coke  elsewhere,  and,  by  reason  of  such  default  of  the  defendants^ 
the  plaintiffs  incurred  and  became  liable  to  pay,  and  did  pay,  higher 
and  extra  prices  for  such  coke  so  purchased  and  obtained  elsewhere  than 
those  which  under  the  said  indenture  would  at  the  time  of  such  pur- 
chases have  become  payable  to  the  defendants  by  the  plaintiff8,-~of 
which  the  defendants  also  had  notice ;  yet  the  defendants,  although 
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^requested  so  to  do,  and  although  a  reasonable  time  for  that  pur- 


pose had  elapsed  before  the  commencement  of  this  suit,  did  not  nor 
would  pay  the  said  loss  or  extra  prices  so  by  the  plaintifb  incurred  and 
paid  as  aforesaid :  That,  by  reason  of  such  first-mentioned  breach  of 
covenant  of  the  defendants,  the  plaintiffs  were  unable  to  procure  a  suffi* 
cient  quantity  of  coke  for  working  the  said  up  and  down  traffic  of  their 
said  lines  of  railway  and  branches,  and  could  only  procure  a  small  and 
insufficient  quantity  of  coke  for  that  purpose,  and  had  to  pay  much 
higher  and  larger  prices  for  such  small  and  insufficient  quantity  than 
the  price  for  which  the  defendants  had  so  covenanted  and  agreed  to 
supply  the  plaintiflb  with  the  said  coke ;  and,  by  reason  of  such  default 
of  the  defendants,  the  plaintiffs  were  obliged  to  use  coal,  which  was  a 
bad,  improper,  and  insufficient  fuel  for  working  the  said  traffic,  and  the 
plaintiffs  were  forced  and  compelled  to  purchase  and  use  large  quanti* 
ties  of  coal  for  and  about  the  working  of  the  said  traffic  of  their  said 
railways  and  branches,  and  at  much  higher  and  larger  prices  than  the 
price  for  which  the  defendants  had  so  covenanted  and  agreed  to  supply 
the  plaintiflb  with  the  said  coke ;  and,  by  reason  of  the  plaintiffs'  being 
so  compelled  to  use  the  said  coal,  being  such  insufficient  and  improper 
fuel  as  aforesaid,  for  the  working  of  the  said  traffic  of  their  said  raiU 
ways  and  branches,  the  steam-engines  of  the  plaintiffs  became  and  were 
thereby  much  injured  and  damaged,  and  the  carriages  of  the  plaintiffs 
were  much  damaged  and  injured  by  the  smoke  from  the  said  coal^  and 
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otherwise,  and  the  traffic,  trains,  and  carriages  of  the  plaintiffs  running 
ever  and  upon  the  said  railways  and  branches,  and  the  passengers  tra* 
Telling  thereon,  were  greatly  annoyed,  inconvenienced,  interfered  with, 
impeded,  and  delayed :  and  the  plaintiffs  claimed  50,000t. 

The  defendant  Philipson  (the  other  two  defendants  having  allowed 
judgment  to  go  by  default)  pleaded,  that,  *after  the  making  of  ^^.^ 
the  said  deed,  and  thence  until  the  sdd  supposed  default  and  ^ 
breach  of  covenant  first  alleged,  the  defendants  always  supplied  the 
plaintiffs,  according  to  the  said  deed,  with  as  much  coke  as  the  plain- 
tiffs required  them  to  supply,  and  the  defendants  were  during  the  time 
aforesaid  ready  and  willing  to  supply  the  plaintiffs  with  coke  according 
to  the  said  deed;  and  that,  during  the  time  aforesaid,  the  plaintiffs  did 
require  more  coke  for  working  the  said  traffic  in  the  said  deed  men- 
tioned than  the  quantity  which  they  required  the  defendants  to  supply ; 
nevertheless,  the  plaintiffs  gave  the  defendants  no  notice  to  diminish 
their  supplies  to  any  less  quantities  per  week  than  the  said  550  tons 
and  100  tons  in  the  deed  mentioned,  nor  were  the  plaintiffs  ready  and 
willing  to  take  from  the  defendants  more  coke  than  they  the  plaintiffs 
required  the  defendants  to  supply,  and  which  the  defendants  did  supply 
as  aforesaid ;  but  the  plaintiffs  wrongfully  and  fraudulently  took,  pur- 
ohased,  and  obtained  from  other  persons,  for  the  purpose  of  working 
and  for  working  the  said  traffic,  divers  large  quantities  of  coke,  without 
the  knowledge,  consent,  or  permission  of  the  defendants,  to  the  great 
loss  of  the  defendants,  and  contrary  to  the  plaintiffs'  said  covenant  in 
that  behalf;  wherefore  the  defendants  did,  on  discovering  and  ascer- 
taining the  said  premises,  refuse  to  supply  the  plaintifib  with  any  more 
ooke,  as  in  the  said  declaration  alleged,  and  which  was  the  said  supposed 
breach  first  alleged. 

The  plaintiffs  joined  issue  on  the  above  plea,  and  also  demurred,-— 
the  ground  alleged  in  the  margin  being,  «<  that  the  matters  alleged  in 
the  plea  afford  no  answer  to  the  plaintiffs'  claim." 

Kaye^  in  support  of  the  demurrer. — The  plea  is  bad :  it  amounts  to 
no  more  than  this,  that,  because  the  plaintiffs  did  not  take  from  the  de- 
fendants M  the  coke  they  ^required  for  the  working  of  their  rail-  p^^  ^ 
ways,  the  latter  were  absolved  from  the  obligation  to  perform  ^ 
their  covenant  to  deliver  the  quantities  absolutely  and  definitively 
stipulated  for.  The  plea  assumes  that  the  company's  unwillingness  to 
take  all  their  supply  from  the  defendants  is  a  condition  precedent  to 
the  obligation  on  the  defendants'  part  to  deliver  any  coke.  That 
dearly  is  a  fallacy.  On  the  contrary,  the  supplying  the  stipulated 
quantities  with  punctuality  by  the  defendants,  is  expressly  made  a  con- 
dition precedent  to  the  obligation  on  the  plaintiffs'  part  to  accept  the 
eoke*  All  the  cases  upon  the  subject,  from  Boone  v.  Eyre,  1  H.  Blac. 
254,  to  the  present  time, — all  of  which  are  referred  to  in  the  notes  to 
Pordage  v.  Cole,  1  Wms.  Saund.  820  6, — ^show,  that,  whether  the  stipu- 
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lations  on  the  one  side  are  to  be  conBtrned  as  conditions  precedent  to 
those  on  the  other,  or  as  independent  coyenants,  is  in  all  cases  a  qnes- 
tion  of  intention,  to  be  collected  from  the  whole  of  the  instrument : 
and  here  the  deed  shows  not  the  smallest  indication  of  intention  such 
as  that  which  must  be  contended  for  on  the  other  side  to  make  this 
plea  good.  [Jbrvis,  C.  J. — The  plea  in  effect  amounts  to  this,  that, 
because  the  company  have  not  taken  from  the  defendants  all  the  coke 
they  required  for  the  working  of  their  railways,  the  defendants  are 
justified  in  refusing  to  let  them  have  any.  I  think  we  must  hear  what 
can  be  said  in  support  of  the  plea.] 

Manistyj  contri. — ^The  contract  in  question  was  to  extend  over  a 
period  of  seventeen  years.  The  third  clause  of  it  provides  that  the 
defendants  shall  supply  and  the  company  shall  purchase,  subject  to  the 
terms  and  to  the  extent  thereinafter  mentioned,  all  the  coke  that  should 
be  required  by  the  company  for  working  their  railways  between  London 
and  Cambridge  and  London  and  Colchester.  By  the  fourth  clause,  the 
^^fy^  company  engage  to  *take  from  the  defendants  550  tons  and  100 

*'-'  tons  of  coke  weekly  during  the  seventeen  years ;  and  they  fur- 
ther agree,  that,  if  they  should  require  mare  than  those  quantities  for 
the  working  of  their  railways,  they  will  take  the  same  from  the  defend- 
ants,— with  a  proviso,  that,  if  they  should  require  le$B  than  the  stipu- 
lated quantities,  the  supply  should  be  reduced  accordingly,  upon  their 
giving  the  defendants  three  months'  notice.  And,  by  the  eleventh 
clause,  the  company  engage^  that,  <<so  long  as  the  defendants  shall 
punctually  and  duly  supply  the  said  cokey  and  so  long  as  the  same  shall 
be  of  the  best  quality,  they  will  abstain  from  making  purchases  of  coke 
for  their  lines  of  railway  aforesaid  from  any  other  persons."  The  plea 
alleges  that  the  plaintiffs  refused  to  take  the  coke  which  the  defendants 
were  ready  and  willing  to  supply,  and,  requiring  more  for  the  working 
of  their  railway  than  they  required  the  defendants  to  deliver,  wrong- 
fully and  fraudulently  purchased  coke  for  that  purpose  from  other 
persons.  Their  readiness  and  willingness  to  take  the  wJiole  supply 
required  for  the  working  of  their  railways,  was,  it  is  submitted,  a  con- 
dition precedent  to  the  right  on  the  part  of  the  company  to  demand 
any.  [Crbsswell,  J. — More  than  the  550  tons  and  100  tons  7]  Yes. 
[Williams,  J. — Do  you  contend,  that,  if  the  company  are  guilty  of  a 
breach  of  their  covenant,  by  getting  coke  elsewhere,  the  defendants' 
covenant  to  supply  the  stipulated  quantities  is  gone  for  ever  ?]  It  is 
submitted  that  it  is,  provided  the  breach  on  the  company's  part  is  wil- 
ful ;  that  is,  provided  they  made  their  purchases  elsewhere,  when  they 
might  have  obtained  the  coke  from  the  defendants. 

Jbrvis,  C.  J. — It  may  be  that  the  company  have  been  guilty  of  a 
substantive  breach  of  the  contract  on  their  part.  But  the  performance 
of  the  covenants  by  them  is  not  a  condition  precedent  to  their  right  to 
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sue  for  a  ^breach  of  covenant  on  the  part  of  the  defendants.    The  ^^^  a 
conseqnences  that  would  result  from  the  construction  contended  *- 
for  by  Mr.  Manisty  are  so  serious,  that  I  think  we  are  bound  to  hold 
these  to  be  independent  covenants. 
The  rest  of  the  Court  concurring,         Judgment  for  the  plaintiffs. 


BUTCHER  V.   THE  LONDON  AND  SOUTH-WESTERN  RAIL- 
WAY COMPANY.  ApHl  26. 

The  plainlUr,  %  ptMenger  by  railway,  brought  with  him  into  the  oarriago  a  oarpet-bag  eon- 
taining  a  large  ram  of  money,  and  kept  it  in  his  own  posseflsion  until  the  arrival  of  the  train 
at  the  London  terminus.  On  alighting  from  the  carriage  with  the  bag  in  his  hand,  the  plain- 
tiff permitted  a  porter  of  the  company  to  take  it  from  him  for  the  purpose  of  securing  for  him 
a  eab.  The  porter,  having  found  a  oab  (within  the  station),  placed  the  carpet-bag  on  the 
footboard  thereof,  and  then  returned  to  the  platform  to  get  some  other  luggage  belonging  to 
the  plaintiff,  when  the  oab  disappeared,  and  the  oarpet>bag  and  its  contents  were  lost : — 
Held,  that  thia  was  a  loss  by  the  negligenoe  of  the  oompany,  for  which  they  were  responsible 
in  damages. 

This  was  an  action  against  the  London  and  South- Western  Railway 
Company  for  the  loss  of  a  carpet  bag  containing  money. 

The  first  count  of  the  declaration  stated,  that,  the  defendants  being 
common  carriers  for  hire  of  passengers  and  their  luggage,  goods,  and 
chattels  on  their  railway,  the  plaintiff,  to  wit,  on  the  9th  of  May,  1854, 
at  the  request  of  the  defendants,  became  and  was  a  passenger  on  a 
journey  upon  and  along  their  said  railway ;  and  the  defendants,  as  such 
common  carriers,  then  received  the  plaintiff  as  such  passenger  into  one 
of  their  carriages  upon  their  said  railway,  and  divers  goods  and  chat- 
tels, to  wit,  his  carpet-bag  and  its  contents,  being  the  luggage,  goods, 
and  chattels  of  the  plaintiff,  of  great  value,  to  be  safely  and  securely 
kept,  carried,  and  conveyed  by  the  defendants  as  such  carriers  as  afore- 
said, and,  at  the  end  of  bis  said  journey,  to  wit,  in  London,  to  *be 
safely  and  securely  delivered  up  by  the  defendants,  as  such  car- 
riers, to  the  plaintiff,  for  reasonable  reward  to  the  defendants  in  that 
behalf:  yet  the  defendants  did  not  safely  and  securely  keep,  carry, 
convey,  and  deliver  the  said  goods  and  chattels,  although  the  said  jour- 
ney had  ended,  and  a  reasonable  time  for  their  carrying,  conveying, 
and  delivering  the  same  had  ended  and  elapsed,  before  this  suit ;  and 
by  reason  of  the  carelessness,  negligence,  and  improper  conduct  of  the 
defendants  in  the  premises,  and  not  otherwise,  the  said  goods  and  chat- 
tels became  and  were  wholly  lost  to  the  plaintiff. 

The  second  count  stated  that  the  plaintiff,  at  the  request  of  the  de- 
fendants, delivered  to  the  defendants,  who  then  received  of  the  plaintiff, 
oertain  goods  and^  chattels  to  be  by  them  safely  and  securely  kept,  car- 
ried, and  conveyed  for,  and  to  be  aftei  wards  upon  request  delivered  to 
the  plaintiff;  yet  thede;(endant8  did  not  use  due  and  proper  care  in  and 
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about  the  keeping,  carriage,  conyeyance,  and  deliyery  of  the  said  goods 
and  chattels,  and  thereby,  and  not  otherwise,  the  same  became  and 
were  wholly  lost,  and  never  had  been  delivered  to  the  plaintiff,  although 
the  plaintiff  requested  the  defendants  to  deliver  the  same  to  him,  and 
although  a  reasonable  time  for  that  purpose  had  afterwards,  and  before 
this  suit,  elapsed,  and  the  defendants  ought  before  suit  to  have  delivered 
the  same  to  him. 

The  third  count  stated  that  the  plaintiff,  at  the  defendants'  request, 
delivered  to  them  certain  goods  and  chattels,  to  be  by  them  safely  and 
securely  kept,  taken  care  of,  and  deposited  in  a  place  of  safety  for  the 
plaintiffs ;  and  the  defendants  then  accepted  and  took  into  their  pos- 
session and  custody  the  same  goods  and  chattels  for  the  purpose  last 
aforesaid,  but  did  not  use  due  and  proper  care  in  and  about  the  keeping, 
taking  care  of,  and  depositing  of  the  same  goods  and  chattels  in  a  place 
^- .,  of  safety  for  the  plaintiff;  whereby  and  by  reason  of  the  *negU- 
-'  gence,  carelessness,  and  default  of  the  defendants  in  that  behalf, 
the  same  goods  and  chattels  were  lost  to  him. 

There  was  also  a  count  charging  a  conversion. 

The  defendants  pleaded,  amongst  other  pleas,  not  guilty,  and,  to  each 
of  the  first  three  counts,  that  they  did  not  receive  the  said  carpet-bag 
and  its  contents  for  the  purposes  therein  respectively  mentioned.  Issue 
thereon. 

.  The  cause  was  tried  before  Maule,  J.,  at  the  last  assizes  at  Kingston, 
when  the  following  facts  appeared  in  evidence : — The  plaintiff  and  his 
wife,  on  the  9th  of  May  last,  were  passengers  by  the  defendants'  rail- 
way, travelling  from  Farnham  to  London,  having  with  them  a  carpet- 
bag containing,  besides  wearing  apparel,  money  to  the  amount  of  400Z., 
and  also  a  box  or  trunk.  On  the  arrival  of  the  train  at  the  Waterloo 
Road  Station,  the  plaintiff  alighted  from  the  railway  carriage  with  the 
carpet-bag  (which  he  had  taken  into  the  carriage  with  him  and  kept  on 
his  knee  throughout  the  journey),  and,  leaving  his  wife  with  the  trunk, 
which  he  had  procured  from  the  luggage-van,  he  was  proceeding  to  look 
for  a  cab,  when  a  man  in  the  employ  of  the  company  (as  a  lamp-cleaner, 
as  it  afterwards  appeared),  finding  that  the  plaintiff  had  been  unsuccess- 
ful in  his  search  for  a  cab,  offered  to  obtain  one  for  him,  and  took  the 
carpet-bag  from  the  plaintiff's  hand,  and  (the  plaintiff  following  him  as 
closely  as  he  could),  crossing  one  or  two  ranks  of  vehicles  which  were 
all  engaged,  placed  the  bag  on  the  foot-board  of  a  cab  at  some  little 
distance  from  the  edge  of  the  platform,  but  still  within  the  company *s 
station,  for  the  purpose,  as  he  said,  of  securing  the  cab  (such  being,  it 
appeared,  the  course  usually  adopted  at  railway  stations,  by  porters 
and  others,  for  that  purpose),  and  then  returned  for  the  purpose  of 
fetching  the  trunk ;  but,  on  going  back  to  the  spot  where  the  cab  had 
^^  g,  stood,  *neither  cab  nor  carpet-bag  were  to  be  seen,  nor  was  either. 

-'.  of  them  afterwards  discovered. 
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On  the  part  of  the  plaintilF,  relianoe  was  placed  upon  Richards  v. 
The  London,  Brighton,  and  South  Coast  Railwiij  Company,  7  C.  B. 
839  (E.  C.  L.  R.  vol.  62),  6  Railway  Cases,  49,  as  being  exactly  in 
point. 

For  the  defendants,  it  was  submitted  that  there  was  no  evidence  that 
the  carpet-bag  in  question  had  ever  been  delivered  to  the  company  at 
all  to  be  carried ;  and  that,  even  assuming  that  it  had,  the  company  had 
completed  their  contract  when  the  plaintiff  alighted  with  the  carpet-bag 
in  his  possession  at  the  London  terminus,  and  where,  having  it  entirely 
under  his  own  control,  it  was  perfectly  optional  with  him  to  keep  it  or 
to  intrust  it  to  the  care  of  somebody  else :  and  it  was  sought  to  distin- 
guish the  case  of  Richards  t;.  The  London,  Brighton,  and  South  Coast 
Railway  Company  on  the  ground  that  there  the  dressing-case  had  never 
in  point  of  fact  been  delivered  by  the  company  to  the  plaintiff. 

The  learned  judge  inclined  to  think  the  company  were  not  liable  for 
the  loss.  He,  however, — ^nothing  being  left  to  the  jury, — directed  a 
verdict  to  be  entered  for  the  plaintiff,  for  4001.,  reserving  leave  to  the 
defendants  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion 
that  there  was  no  case  to  go  to  the  jury. 

JS.  JameSj  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accord- 
ingly. 

Montagu  Chambers  and  Luih  now  showed  cause. — The  company's 
servant  clearly  was  guilty  of  negligence  and  breach  of  duty  in 
placing  the  carpet-bag  on  the  foot-board  of  the  cab,  without  watching 
it.  The  duty  which  a  railway  company  owes  to  a  passenger  is  not  at 
an  end  until  the  passenger  with  his  luggage  is  safely  *ont  of  the  r-^^ . 
station.  So  long  as  the  luggage  is  being  interfered  with  by  a  ser-  *- 
vant  of  the  company,  the  transit  is  continuing.  [Jbrvis,  C.  J.-— Is 
there  any  obligation  imposed  by  law  upon  the  company  to  cause  a  pas- 
senger's luggage  to  be  placed  in  or  upon  a  cab  ?]  Allowing  none  but 
their  own  servants  in  any  way  to  meddle  with  the  luggage  of  passen- 
gers, they  are  responsible  for  the  acts  and  omissions  of  those  whom 
they  employ,  and  are  bound  at  the  end  of  the  journey  to  put  the  lug- 
gage safely  in  the  hands  of  the  passenger  or  into  those  of  his  appointed 
agent  or  servant.  [Jkrvis,  C.  J. — ^The  customary  mode  of  delivery 
must  be  engrafted  upon  the  railway  contract.  Williams,  J. — What 
did  the  plaintiff  intend  the  porter  to  do  with  his  carpet-bag  when  he 
allowed  him  to  take  it  from  his  hand  ?  The  porter  surely  was  guilty  of 
no  negligence  if  he  did  what  the  plaintiff  tacitly  ordered  or  allowed 
him  to  do.]  Clearly  not.  But  he  had  no  right  to  place  the  bag  on  a 
cab  and  there  leave  it  and  come  away  without  having  the  means  of  iden- 
tifying the  vehicle.  In  Richards  v.  The  London,  Brighton,  and  South 
Coast  Railway  Company,  7  C.  B.  889  (E.  C.  L.  R.  vol.  62),  6  Railway 
Cases,  49,  this  court  distinctly  laid  it  down,  that,  where  a  railway  com- 
pany employ  porters  at  their  stations  to  convey  passengers'  luggage 
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from  the  railway  carriages  to  the  carriages  or  hired  vehicles  of  the  pas- 
sengers, the  liability  of  the  company  as  carriers  continaes  until  the  por- 
ters have  discharged  their  duty.  The  facts  of  that  case  were  these,— 
The  plaintiff's  wife,  accompanied  by  a  female  servant,  took  places  for 
London  in  a  first-class  carriage  on  the  defendants'  railway,  at  the  Wood- 
gate  Station,  near  Bognor,  bringing  with  them  a  considerable  qaantity 
of  luggage,  which  was  weighed,  and  the  excess  beyond  the  quantity 
allowed  to  first-class  passengers  paid  for.  On  their  arrival  at  the  ter- 
minus at  London  Bridge,  the  lady,  who  was  an  invalid,  was  assisted  to 
^^  ^^  a  hackney  coach,  into  and  upon  which  the  luggage  *was  placed  by 

^  certain  servants  of  the  company,  who,  upon  the  maid  attempting 
to  remove  the  small  articles  from  the  railway  carriage  to  the  coach,  de* 
sired  her  not  to  trouble  herself,  as  they  (the  porters)  would  see  to  the 
luggage.  Upon  reaching  the  residence  of  the  plaintiff,  it  was  for  the 
first  time  discovered  that  part  of  the  luggage,  viz.  a  dressing-case,  con- 
taining trinkets  and  jewellery,  which  had  been  placed  by  the  driver  of 
the  fly  which  conveyed  the  plaintiff's  wife  and  her  servant  from  Bognor 
to  the  Woodgate  Station,  under  the  seat  of  the  railway  carriage,  was 
missing ;  and,  notwithstanding  the  most  searching  inquiry,  no  trace  of 
it  could  be  discovered.  And  it  was  held,  that  these  facts  entitled  the 
plaintiff  to  a  verdict  upon  a  count  charging  them  with  negligence  in  the 
carriage,  conveyance,  and  delivery  of  the  passenger  with  her  luggage. 
Wilde,  C.  J.,  in  giving  judgment,  said :  <<  The  duty  of  common  carriers, 
by  the  common  law,  is  perfectly  well  understood :  it  is  a  warranty  safely 
and  securely  to  carry ;  whether  they  be  guilty  of  negligence  or  not  is 
immaterial;  the  warranty  is  broken  by  the  non*conveyance  or  non- 
delivery of  the  goods  intrusted  to  them.  The  result  upon  the  first 
count  here,  is,  that  the  plaintiff's  wife  was  received  by  the  company  as 
a  passenger,  to  be  carried  with  her  luggage  from  Woodgate  Station,  and 
safely  and  securely  delivered  at  the  terminus  in  London ;  and  that,  by 
the  improper  conduct  of  the  servants  of  the  company,  a  part  of  the 
luggage  was  never  delivered.  Does  that  disclose  a  good  cause  of  action  ? 
I  am  of  opinion  that  it  does,  and  that  the  defendants  have  shown 
nothinglwhich  in  point  of  law  releases  them  from  the  general  obligation 
which  the  law  casts  upon  them.  On  the  part  of  the  defendants,  it  was 
contended  that  the  goods  were  carried.  But  the  allegation  is,  that  they 
were  received  by  the  company  to  be  carried  and  conveyed  and  delivered 
at  the  terminus  in  London ;  and  they  were  not  delivered*  I  think  it 
^.q^  was  clearly  established  *that  the  dressing-case  was  delivered  to 

^  the  company.  The  facts  are  simple.  The  lady  comes  to  the  sta- 
tion in  a  fly.  The  dressing-case  is  put  into  the  carriage,  to  be  conveyed 
to  London  with  her.  Nothing  is  more  common.  No  doubt,  this  might 
)iave  been  done  under  such  circumstances  as  would  discharge  the  car- 
riers, or,  more  properly  speaking,  under  such  cu*cumstances  as  never  to 
cast  upon  them  the  responsibility  of  carriers.    But  that  would  depend 


16  COMMON  BENCH.    (7  J.  SCOTT.)  1» 

upon  the  evidence.  The  fact  of  the  dressing-case  having  been  placed 
under  the  seat  of  the  earriage,  and  so  under  the  more  immediate  con- 
trol and  inspection  of  the  passenger,  in  my  opinion  makes  no  differ- 
ence." And  Cress  welly  J.,  said:  «« There  was  abundant  evidence  to 
show  that  the  dressing-case  in  question  came  into  the  custody  of  the 
defendants  under  such  circumstances  as  to  make  them  responsible  for 
its  safe  conveyance  and  delivery.  They  could  not  be  said  to  have  ful- 
filled their  contract  without  delivery ;  and,  if  it  was  the  usual  course  to 
deliver  the  luggage  of  passengers  at  a  particular  part  of  the  platform, 
that  was  the  sort  of  delivery  the  defendants  took  upon  themselves  to 
make."  The  only  circumstances  in  which  that  case  differs  from  the 
present,  are,  that,  there,  the  dressing-case  never  was  in  the  actual  pos- 
session of  the  lady  or  her  servant  at  all,  and  that  it  was  placed  in  the 
railway  carriage,  not  by  the  company's  servants,  but  by  the  driver  of 
the  fly,  who  was  the  servant  of  Mrs.  Richards  pro  h&c  vice ;  whereas 
here,  the  plaintiff  himself  took  the  carpet-bag  into  the  carriage,  and  out 
again.  In  The  Great  Northern  Railway  Company,  App.,  Shepherd, 
Reap.,  8  Exch.  30,t  it  was  held,  that  the  luggage  of  a  passenger  by 
railway,  though  never  delivered  to  any  servant  of  the  company,  but 
kept  by  the  passenger  during  the  journey,  is,  nevertheless,  in  point  of 
law,  in  the  custody  of  the  company,  so  as  to  render  them  responsible 
for  its  loss.  So,  in  Robinson  v.  Dunmore,  2  B.  &  P.  416,  ♦it  was  ^^^a 
held,  that,  if  A.  sends  goods  by  B.,  who  says  "  I  will  warrant  *- 
tbey  shall  go  safe,"  B.  is  liable  for  any  damage  sustained  by  the  goods, 
notwithstanding  A.  send  one  of  his  own  servants  with  B.'s  cart,  to  look 
after  them.  Ghambre,  J.,  there  said :  «<  The  defendant  is  not  a  common 
carrier  by  trade,  but  has  put  himself  into  the  ^situation  of  a  common 
carrier  by  his  particular  warranty.  As  to  possession,  that  seems  clearly 
proved  by  the  circumstances  of  the  case.  The  defendant  attends  with 
his  horse  and  cart  at  the  plaintiff's  house,  where  the  goods  are  delivered 
to  him  and  put  into  the  cart  by  the  plaintiff's  servants.  This  is  a  com- 
plete possession.  How  is  this  affected  by  the  presence  of  the  plaintiff's 
servant  ?  It  has  been  determined,  t^t,  if  a  man  travel  in  a  stage- 
coach, and  take  his  portmanteau  with  him,  though  he  has  his  eye  upon 
the  portmanteau,  yet  the  carrier  is  not  absolved  from  his  responsibility, 
but  will  be  liable  if  the  portmanteau  be  lost."  Here,  the  carpet-bag 
was  delivered  to  the  company,  to  be  carried  safely  from  Farnham  to 
London,  and  there  to  be  safely  delivered  to  the  plaintiff  at  the  station. 
How  has  that  contract  been  performed  ?  The  company's  servant  took 
the  carpet-bag  from  the  plaintiff's  hand  for  the  avowed  purpose  of  deli- 
vering it  in  the  accustomed  way.  There  was  no  evidence  as  to  what 
subsequently  became  of  it.  When  the  company's  servant  so  took  pos- 
seseion  of  it,  the  company  had  it  under  the  original  contract.  [Wil^ 
LUMS,  J. — It  was  consistent  with  the  facts  proved,  that  the  porter 
might  have  given  the  carpet-bag  to  a  confederate.]    Quite  so.    Nobody 
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professes  to  know  anything  about  it.  The  man  was  in  court,  but  waa 
not  called.  There  was  abundant  evidence  from  which  the  jury  might 
infer  that  the  carpet-bag  came  to  the  hands  of  the  defendants  as  car- 
riers, and  that  they  did  not  deliver  it. 

^p-,  Bovill  (with  whom  was  E.  Jamed)^  in  support  of  the  *rule. — 
^  There  is  no  authority  directly  in  point.  The  ground  upon  which 
the  decision  of  this  court  in  Richards  v.  The  London,  Brighton,  and 
South  Coast  Railway  Company  proceeded,  was,  that  the  duty  of  the 
company  was  not  performed  until  they  had  delivered  the  luggage  at  the 
proper  and  usual  place  of  delivery,  vis.,  from  the  platform  or  from  the 
railway  carriage  to  the  hackney  coach,  that  forming  a  portion  of  the 
transit.  There  was  no  suggestion  that  Mrs.  Richards  had  the  manual 
possession  of  the  case  at  all.  [Crbsswbll,  J. — It  may  be  a  question 
of  fact  whether,  the  contract  being  to  deliver  the  passenger's  luggage 
into  a  cab,  the  passenger  has  not  consented  to  accept  the  delivery  on 
the  platform  as  a  delivery  in  satisfaction  of  that  contract.]  The  ques- 
tion, it  is  submitted,  is,  whether  the  company  have  not  done  all  that 
by  their  contract  they  bound  themselves  to  do.  The  plaintiff  never 
having  parted  with  the  possession  of  the  bag  during  the  whole  journey, 
what  sort  of  delivery  could  the  defendants  make  ?  Is  it  not  enough 
that  the  plaintiff  has  it  in  his  hand, — ^like  a  lady's  reticule, — while  on 
the  platform  at  the  terminus?  Suppose  a  lady  were  to  leave  her  purse 
or  her  reticule,  or,  as  Wilde,  C.  J.,  suggests  in  Richards  v.  The  Lon* 
don,  Brighton,  and  South  Coast  Railway  Company,  a  pocket-book, 
upon  a  tabid  in  the  waiting-room, — would  the  company  be  liable  in 
case  of  its  loss  ?  [Crbsswell,  J. — The  circumstance  of  this  carpet- 
bag having  been  placed  in  the  carriage  with  the  plaintiff,  or  by  him,  if 
you  will,  seems,  according  to  the  case  of  Robinson  v.  Dunmore,  to 
make  no  difference.]  Some  regard  must  be  had  to  the  nature  of  the 
article.  [Crbsswell,  J. — Suppose  it  a  stick  or  an  umbrella.  Is  it 
not  a  question  of  fact  whether  or  not  the  thing  was  delivered  to  the 
company  to  be  carried  ?]  Seeing  the  nature  of  the  article  here,  and  the 
manner  in  which  the  plaintiff  conducted  himself  with  regard  to  it,  the 
^^:y^  question  is,  what  was  the  duty  of  the  company  ?  and  how  *have 
""'-'  they  performed  it  ?  Can  it  be  said  that  they  gave  any  authority 
to  this  lamp-cleaner  to  enter  into  a  new  contract  for  them  with  respect 
to  the  plaintiff's  carpet-bag,  after  the  transit  was  at  an  end  ?  [Wil- 
liams, J. — It  is  not  a  question  of  a  new  contract ;  but  as  to  a  mode  of 
dealing  with  passengers  and  their  luggage  which  the  company  chose  to 
adopt.] 

Jervis,  C.  J. — In  the  early  part  of  this  discussion,  I  was  strongly 
impressed  with  a  notion  that  the  defendants  were  entitled  to  have  this 
rule  made  absolute,  because  it  occurred  to  me,  before  I  heard  the  very 
ingenious  argument  of  Mr.  LuaK^  that  there  had  been  a  perfect  and 
complete  delivery  of  the  carpet-bag  in  question  by  the  company  to  the 


16  COMMON  BENCH.     (7  J.  SCOTT.)  22 

plaidtiff  at  the  end  of  the  joarney,  and  that  they  were  not  responsible 
for  what  occurred  afterwards  when  the  plaintiff  permitted  the  porter 
or  lamp^cleaner  to  take  it  for  the  purpose  of  helping  the  plaintiff  to  a 
cab.  Upon  further  consideration,  however,  I  think  that  it  is  not  so. 
The  case  of  Richards  t;.  The  London,  Brighton,  and  South  Coast  Rail- 
way Company  establishes,  that,  though  not  in  express  terms  engrafted 
into  it,  it  is  a  part  of  the  contract  of  a  railway  company  with  its  pas- 
sengers, that  their  luggage  shall  be  delivered  at  the  end  of  the  journey 
by  the  porters  or  servants  of  the  company  into  the  carriages  or  other 
means  of  conveyance  of  the  passengers  from  the  station.  Parties  mayv 
however,  if  they  choose,  agree  to  accept  a  delivery  short  of  such  ordi- 
nary delivery :  and  it  is  possible  that  the  facts  here  might  have  war- 
ranted the  inference  of  a  delivery  short  of  that  which  I  have  referred 
to.  But  that  would  be  a  question  for  the  jury.  Here,  however,  the 
agreement  entered  into  at  the  trial  only  enables  us  to  make  this  rule 
absolute,  if  we  should  think  that  my  Brother  Maule  ought  to  have  non- 
8«ited  the  plaintiff.  Now,  if  there  was  no  evidence  that  the  plaintiff 
accepted  the  '^'delivery  on  the  platform  as  a  final  and  perfect  deli-  ^^^q 
rery,  so  as  to  put  an  end  to  the  company *s  contract,  I  cannot  ^ 
say,  that,  as  he  intended  to  hire  a  cab,  he  did  not  also  intend  to  avail 
himself  of  the  services  of  the  company's  porters  to  procure  a  cab  for 
him,  and  to  place  his  luggage  therein  in  the  accustomed  way.  Until 
that  was  done,  there  was  no  delivery.  Then,  if  there  was  no  perfect 
delivery  of  the  carpet-bag  to  the  plaintiff  while  on  the  platform, — which 
was  entirely  a  question  of  fact  for  the  jury, — the  company  have  not 
shown  what  they  have  done  with  it :  for  aught  that  appears,  the  bag 
may  still  be  at  the  station.  I  think  the  case  is  governed  by  that  of 
Richards  v.  The  London,  Brighton,  and  South  Coast  Railway  Company^ 
and  consequently  that  the  rule  must  be  discharged. 

Crbsswbll,  J. — I  am  of  the  same  opinion.  There  was  prim&  facie 
evidence  of  the  delivery  of  the  plaintiff's  carpet-bag  to  the  company  to 
be  carried :  there  was  also  evidence  the  other  way :  and,  if  that  was  to 
be  contested,  the  question  should  have  been  submitted  to  the  jury. 
There  was  also  a  question  whether  the  defendants  had  done  what  they 
by  their  contract  undertook  to  do.  According  to  the  case  of  Richards  v. 
The  London,  Brighton,  and  South  Coast  Railway  Company,  their  under- 
taking was,  to  deliver  the  plaintiff's  luggage  in  the  usual  and  accustomed 
way, — to  convey  it  from  the  railway  carriage  to  a  cab,  if  required  so  to  do. 
There  was  evidence  that  that  was  not  done.  There  was  also  evidence 
to  support  a  case  of  acceptanoe  short  of  that.  But  the  learned  judge 
was  not  asked  to  put  it  to  the  jury.  If  so,  or  unless  the  evidence  was 
absolutely  oonclusive  in  the  defendants'  favour,  it  must  be  taken,  as 
•gainst  them,  that  the  jury  could  not  have  found  for  them.  Another 
)>oint  was,  whether  the  phiintiff  had  not  by  his  own  want  of  caution 
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**2d1  ^^^0°®^  ^^^  lo^9  '^^  B^  exonerated  the  ^company.  That 
^  might  be  so  if  the  plaintiff  had  knowingly  delivered  the  bag  to  a 
person  not  authorized  by  the  company  to  deal  with  it.  But  that  can- 
not be  impated  to  the  plaintiff  here ;  for,  it  was  proved  that  the  person 
whom  he  allowed  to  take  the  bag  was  a  person  wearing  the  ordinary 
dress  of  a  porter  belonging  to  the  company.  It  seems  to  me,  thereforei 
that  there  is  no  ground  for  disturbing  the  verdict. 

Williams,  J. — I  am  of  the  same  opinion.  The  simple  question  for 
us  to  decide,  is,  whether  the  learned  judge  ought  at  the  close  of  his 
case  to  have  nonsuited  the  plaintiff.  For  the  reasons  stated  by  my 
Lord  and  my  Brother  Cresswell,  I  agree  that  he  could  not  have  done 
that  without  overruling  the  case  of  Richards  v.  The  London,  Brighton, 
and  South  Coast  Railway  Company.  I  can  only  say,  that,  if  the  man 
at  the  station  really  was  deputed  or  employed,  as  suggested,  by  the 
plaintiff  to  carry  his  carpet-bag  to  a  cab,  and  the  cab-man  ran  off  with 
it,  it  is  to  be  Vegretted  that  the  defendants  did  not  prove  that  at  the 
trial.  I  must  confess  I  should  have  felt  much  difficulty  in  that  case  ki 
saying  that  the  plaintiff  had  not  made  the  company's  servant  his  agent 
for  that  purpose,  and  so  discharged  the  company.  No  such  evidence, 
however,  having  been  given,  the  only  question  is,  as  I  before  stated, 
whether  there  was  anything  to  go  to  the  jury  to  establish  a  case  of 
negligence  against  the  company.  I  think  it  is  impossible  to  say  there 
was  not,  and  therefore  the  rule  must  be  discharged. 

Crowder,  J. — I  also  think  my  Brother  Maule  would  not  have  been 
justified  in  nonsuiting  the  plaintiff,  and  therefore  that  this  rule  cannot 
be  sustained.  It  is  quite  clear  that  the  carpet-bag  was  delivered  to 
the  company,  and  that  it  was '  to  be  carried  by  them.  What  was  the 
*9M  ^^^^^^  conveyance?  What  did  the  company  contract  to  *dot 
-*  There  was  evidence  that  the  practice,  on  the  arrival  of  a  train, 
is,  for  the  porters  in  the  employ  of  the  company  to  assist  passengers 
to  obtain  cabs  within  the  station  and  to  place  their  luggage  therein* 
For  this  service,  no  fee  or  gratuity  is  paid  to,  or  permitted  to  be  re- 
ceived by,  the  porters :  it  is  all  included  in  the  charge  for  conveyance. 
It  is  manifestly  for  the  advantage  of  the  company  that  passengers  and 
their  luggage  should  be  speedily  despatched  from  the  station  or  termi- 
nus on  arrival.  The  present  case  appears  to  me  only  to  be  distinguish- 
able from  Richards  v.  The  London,  Brighton,  and  South  Coast  Railway 
Company,  in  this,  that  here  the  plaintiff  had  retained  the  carpet-bag 
in  his  own  possession,  and  alighted  from  the  carriage  with  the  bag  in 
his  hand ;  whereas,  in  that  case,  Mrs.  Richards  had  never  personally 
interfered  with  the  missing  article.  That,  however,  in  my  opinion, 
makes  no  real  difference.  It  is  the  same  as  if  the  porter  had  taken 
the  carpet-bag  out  of  the  carriage.  There  is  nothing  to  show  that  the 
plaintiff  elected  to  terminate  the  transit  at  that  moment,  as  he  intended 
to  hire  a  cab  for  the  conveyance  of  himself  and  his  luggage.     He  was 
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dearly  guilty  of  no  negligence  in  intrusting  the  bag  to  the  porter  for 
the  purpose  of  carrying  it  to  the  vehicle.  It  seems  to  me  that  the  jury 
would  have  been  well  warranted  in  finding  for  the  plaintiff,  if  the  ques- 
tion of  negligence  had  been  submitted  to  them.         Rule  discharged. 


*SIMPSON  r.  SADD.    AprU  17.  [*26 

Proceedings  hariog  been  taken  here  snd  in  eqnitj  in  respect  of  the  tame  inbject-matter,  the 
plaintiff  wae  put  to  hia  election  by  an  order  of  the  Court  of  Chancery,  and  elected  to  proceed 
with  his  claim  there.  A  judge  at  ohambera  haWng  made  an  order  for  the  payment  by  the 
plaintiff  of  the  oosts  of  the  aetion, — The  court  ordered  it  to  be  rescinded ;  holding  that  the 
defendant's  remedy,  if  any,  was  by  application  to  the  court  of  equity. 

In  April,  1854,  the  plaintiff  commenced  an  action  in  this  court 
against  the  defendant  to  recover  1601. 11«.,  the  price  of  certain  fixtures 
sold  and  delivered  by  him  to  the  defendant,  and  54{.  19«.  lid.  for  the 
use  and  occupation  by  the  defendant  of  certain  premises  of  the  plaintiff. 
On  the  19th  of  April,  the  defendant  pleaded  never  indebted,  and  issue 
was  joined  on  the  24th,  and  notice  of  trial  given  for  the  first  sitting  in 
London  in  Trinity  Term  last. 

On  the  same  25th  of  April,  the  plaintiff  filed  a  special  claim  in 
Chancery,  praying  a  spedfic  performance  of  an  agreement  whereby  the 
defendant  had  agreed  to  take  from  the  plaintiff  a  lease  or  leases  of  the 
messuages  mentioned  in  the  declaration ;  and,  on  the  20th  of  May,  the 
defendant  obtained  leave  to  add  a  plea  of  fraud.  On  the  26th  of  May, 
the  defendant  obtained  an  ex  parte  order  of  Vice-chancellor  Stuart, 
requiring  the  plaintiff  within  eight  days  to  elect  to  proceed  at  law  or  in 
equity.  The  plaintiff  elected  to  proceed  in  equity,  and,  the  cause  hav- 
ing been  set  down  for  trial,  the  record  was  on  the  Slst  of  May  with- 
drawn, by  consent. 

On  the  27th  .of  June,  an  order  was  made  by  Yice-Chancellor  Stuart 
in  favour  of  the  plaintiff,  and  directing  the  defendant  to  pay  into  the 
Bank,  to  the  credit  of  the  said  cause,  the  three  several  sums  of  1602. 
11«.,  1092.  19t.  11(2.,  and  272.  0«.  6d.,  and  also  that  the  defendant 
should  pay  to  the  plaintiff  the  costs  of  the  action  at  law.  The  defend- 
ant appealed  against  this  order ;  and,  on  the  hearing  of  the  appeal,  the 
Lord  Chancellor  varied  the  terms  of  the  Vice-Chancellor's  order,  by, 
amongst  ether  things,  directing  that  such  part  of  the  same  as  p^^. 
^ordered  the  defendant  to  pay  the  plaintiff  the  costs  of  the  action  ^  " 
at  law,  should  be  omitted. 

On  the  2d  of  January,  1855,  the  defendant  applied  to  Maule,  J.,  for 
an  order  that  the  master  should  be  at  liberty  to  tax  his  costs  of  the 
action.  The  learned  judge,  however,  declined  to  make  any  order.  On 
the  19th,  the  defendant  applied  to  the  Lord  Chancellor  to  vary  th^ 
order  so  made  by  him  on  appeal ;  and  by  the  order  as  finally  settled,  it 
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^was  declared  that  the  defendant  had  waived  his  right  to  require  the 
plaintiffs  title  to  the  said  messuages ;  and  it  was  ordered  that  the  de- 
fendant should,  within  three  weeks,  pay  into  the  Court  of  Chancery, 
amongst  other  sums,  272.  08.  6d.,  the  amount  of  the  plaintiff's  taxed 
costs  in  the  cause ;  and  that  the  defendant  be  at  liberty  to  proceed  at 
law,  notwithstanding  that  order  and  the  order  of  the  26th  of  May,  1854. 

On  the  23d  of  January,  1855,  the  defendant  obtained  an  order  of 
Crowder,  J.,  ^^that  the  costs  incurred  by  the  defendant  herein  be 
referred  to  the  master  for  taxation,  and  the  amount  found  to  be  due  be 
paid  by  the  plaintiff  to  the  defendant  or  his  attorney,  he  the  plaintiff 
having  elected  to  proceed  in  equity  for  the  same  cause  of  action." 

Gray^  in  Hilary  Term  last,  obtained  a  rule  calling  upon  the  defend- 
ant to  show  cause  why  the  order  of  Crowder,  J.,  should  not  be  rescinded, 
or  why  it  should  not  be  varied  by  directing  the  master  to  tax  the  de- 
fendant's costs  up  to  and  inclusive  of  the  day  on  which  the  defendant 
had  notice  that  the  plaintiff's  claim  in  equity  had  been  filed,  or  up  to 
such  other  time  as  the  court  should  direct ;  and  why  the  plaintiff  should 
not  be  at  liberty  to  pay  the  amount  so  to  be  found  due  from  him  for 
such  costs  into  the  Court  of  Chancery  in  part  satisfaction  of  the  sum 
ordered  to  be  paid  into  that  court  by  the  defendant. 

*Peter9dorff  now  showed  cause. — The  order  of  Mr.  Justice  Crow- 
der was  perfectly  regular,  and  consistent  with  the  practice.  The 
court  will  never  allow  proceedings  to  go  on  contemporaneously  at  law  and 
in  equity  in  respect  of  the  same  subject-matter.  It  is  every  day's  prac- 
tice to  stay  proceedings  in  a  second  ejectment  until  the  costs  of  a  for- 
mer action  are  paid.  The  defendant  has  been  guilty  of  no  laches.  He 
made  his  application  to  the  Court  of  Chancery  to  put  the  plaintiff  to  his 
election,  as  soon  as  he  could  ascertain  that  the  two  proceedings  were 
commenced  in  respect  of  the  same  subject-matter.  As  to  the  last 
branch  of  the  rule,  this  court  has  no  power  to  direct  payment  of  money 
into  the  name  of  the  Accountant-General :  he  is  a  mere  ofScer  of  the. 
Court  of  Chancery,  and  only  receives  money  where  he  is  directed  to  do 
so  by  an  order  of  a  court  of  equity. 

Gray^  in  support  of  his  rule. — If  the  proper  course  had  been  taken, 
the  plaintiff  might  have  shown  his  right  to  go  on.  He  had  a  perfectly 
good  cause  of  action :  but,  finding  that  his  remedy  would  be  more  com- 
plete in  a  court  of  equity,  he  filed  a  claim  for  a  specific  performance  of 
the  agreement  which  the  defendant  had  entered  into  with  him.  The 
Court  of  Chancery  calling  upon  him  to  elect,  he  elected  to  proceed  in 
Chancery.  But  this  court  can  know  nothing  of  the  practice  or  the  pro* 
•oeedings  there.  [Crowdbr,  J. — I  thought  that  the  election  to  proceed 
in  equity  was  an  election  to  discontinue  the  action  here,  and  consequently 
that  the  defendant  was  entitled  to  costs.  Probably  I  was  wrong.]  The 
plea  of  fraud  was  added  after  the  plaintiff's  claim  in  equity  was  filed* 
Jervib,  C.  J. — ^I  think,  that,  if  what  has  been  done  here  is  in  viola^ 
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fion  of  any  order  of  the  Court  of  Chancer j.  or  of  any  compact  or  agree- 
ment made  between  the  ^parties  in  that  court,  the  defendant  must  p,^^^ 
make  his  complaint  there.     We  know  nothing  of  the  proceedings  ^ 
in  equity. 

The  rest  of  the  court  concurring,  Rule  discharged. 


BENETT  V.  THE  PENINSULAR  AND  ORIENTAL  STEAM 
BOAT  COMPANY.    April  21. 

A  eante  wm  tried  before  Lord  Tniro  when  Chief  Jostice  of  this  court,  and  a  bill  of  exceptions 
tendered,  and  the  draft  thereof  submitted  to  his  Lordship ;  hot,  in  consequence  of  his  elova- 
lion  to  the  woolsack,  and  subsequent  illness,  all  hope  of  getting  it  settled  and  sealed  being  at 
an  end, — The  court  directed  a  new  triaL 

This  was  an  action  upon  the  case  against  a  steamboat  company  for 
refusing  to  receive  the  plaintiiT  as  a  passenger, — the  declaration  alleging 
that  the  defendants  were  common  carriers  of  passengers  for  hire  from 
Southampton  to  a  place  beyond  the  seas,  to  wit,  Gibraltar. 

The  cause  was  tried  in  1847.  The  question  intended  to  be  raised, 
was,  whether  the  custom  of  the  realm  extended  to  a  carrying  beyond 
the  seas :  see  Benett  v.  The  Peninsular  and  Oriental  Steamboat  Com- 
pany, 6  C.  B.  775  (E.  C.  L.  R.  vol.  60).  A  verdict  was  found  for  the 
plaintiff,  with  an  understanding  that  the  point  was  to  be  raised  by  a  bill 
of  exceptions. 

In  Hilary  Term,  1848,  a  rule  nisi  was  obtained  by  the  defendants  for 
a  new  trial  on  the  ground  of  misdirection.  That  rule  was  discharged 
on  the  6th  of  December  following,  upon  a  technical  ground. 

The  draft  of  a  bill  of  exceptions  was  laid  before  Wilde,  C.  J. ;  but, 
in  consequence  of  his  having  been  appointed  Lord  Chancellor,  delay 
unavoidably  arose  in  getting  it  settled,  and  ultimately,  in  consequence 
of  his  lordship's  infirm  state  of  health,  all  hope  of  its  being  settled  by 
him  was  at  an  end. 

PeterBdorff  now  moved  for  a  rule  calling  upon  the  *defendants  p^oA 
to  show  cause  why  the  plaintiff  should  not  be  at  liberty  to  issue  ^ 
execution,  or  why  there  should  not  be  a  new  trial.  The  former  part 
of  his  motion  he  founded  upon  Crouch  v.  The  London  and  North- West- 
ern Railway  Company,  14  C.  B.  255  (E.  G.  L.  R.  vol.  78),  where  this 
court  held,  that  one  who  holds  himself  out  as  a  carrier  of  goods  between 
two  places  one  of  which  is  beyond  the  confines  of  England,  is  still  sub- 
ject to  the  common-law  liability  of  a  carrier  for  hire,  and  is  bound  to 
accept  all  goods  which  are  reasonably  tendered  to  him  for  conveyance 
between  those  limits ;  and  the  latter  upon  Newton  v.  Boodle,  8  C^  B. 
795  (E.  G.  L.  R.  vol.  54),  4  D.  k  L.  664,  and  Nind  v.  Arthur,  7  D.  & 
L.  252,  where  the  benefit  of  a  bill  of  exceptions  having  been  lost  to  the 
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party,  without  any  default  on  bis  part,  by  tbe  deatb  of  tbe  presiding 
judge  before  the  sealing,  the  court  directed  a  new  trial. 

Prentice^  who  was  instructed  to  show  cause  in  the  first  instance,  ad- 
mitted that  the  cases  cited  precluded  him  from  opposing  the  latter 
branch  of  the  motion. 

Grbsswbll,  J.(a) — I  fear  the  court  can  do  no  more  than  remit  the 
parties  to  the  place  where  the  difficulty  began.  We  must  make  the  rule 
absolute  for  a  new  trial. 

The  rest  of  the  court  concurring,  Rule  absolute  accordingly. 

(a)  Jeirifl,  0.  J.,  had  b«en  ooanMl  in  the  oauie. 


\ 
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Upon  an  appeal  from  the  decision  of  a  ooantjr  oourt,  in  an  action  for  dilapidations,  the  ease,  with- 
out saying  what  the  evidenee  given  was,  stated  that  the  jndge  told  the  Jqtj  that  it  was  not  lilcA 
an  action  for  goods  sold  and  delivered,  and  that  tbe  plaintiff  might  rest  apon  general  evidence 
in  support  of  his  particulars  of  demand,  without  proving  everj  item,  especially  as  the  jury  had 
viewed  the  premises,  with  the  particulars  in  their  hands,  and  would  therefore  he  able  to  judge 
whether  and  to  what  extent  the  pUintlff  had  made  out  his  case: — Tbe  oourt  directed  » 
now  trial. 

This  was  an  appeal  from  a  decision  of  the  county  court  of  Cheshire 
holden  at  Northwich. 

The  action  was  brought  to  recover  compensation  from  the  defendant 
(the  appellant)  for  various  injuries  alleged  to  have  been  done  by  him  to 
the  dwelling-house,  out-buildings,  fences,  and  a  few  acres  of  land  of  the 
plaintiff  (the  respondent),  which  the  defendant  had  occupied  as  tenant 
from  year  to  year,  from  1849  to  1854,  at  an  annual  rent  of  602. 

The  plaintiff  estimated  the  damage  he  had  sustained  at  1152.,  but  bad 
reduced  his  claim  to  502.  in  order  to  bring  the  case  within  the  jurisdio- 
tion  of  the  county  court.  The  defendant  had  paid  72.  into  court  in 
satisfaction  of  any  damage  for  which  he  might  be  held  liable. 

Before  commencing  the  trial,  the  jury  viewed  the  premises,  taking 
with  them  the  particular$  of  demand^  which,  with  the  summons,  were 
annexed  to  the  case. 

The  plaintiff,  in  presenting  his  case  to  the  jury,  claimed  at  their 
hands  damages  for  injury  to  the  house  and  out-buildings  themselves ;  to 
the  landlord's  fixtures,  such  as  boiler,  bath,  grate,  &c. ;  to  the  gates  and 
fences ;  for  the  improper  treatment  of  the  land,  both  as  regarded  the 
succession  and  management  of  the  crops,  &c. ;  and  for  using  a  meadow 
as  a  training-ground  for  horses ;  and  also  for  the  removal  of  a  large 
quantity  of  manure. 

There  was  no  lease  or  agreement  in  writing  between  the  parties ;  but 
the  previous  tenant  had  left  in  consequence  of  a  dispute  between  him 
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and  the  plaintiff  aboat  the  removal  of  manure,  which  was  alluded  to  in 
a  negotiation  between  the  plaintiff  and  the  defendant. 

The  plaintiff  set  up  an  oral  agreement  that  no  manure  *wa8  to  ^^^^ 
be  carried  away,  and  that  there  was  to  be  no  bother  about  the  ^ 
manure.     The  defendant  kept  a  great  number  of  horses ;  and  the  quan- 
tity of  manure  produced  was  very  much  greater  than  the  produce  of  the 
land  would  make. 

It  was  objected,  on  behalf  of  the  defendant,  that  no  such  agreement 
could  be  binding  without  being  in  writing,  if  it  were  intended  to  apply 
beyond  one  year.  But  the  judge  held,  that  there  was  nothing  in  the 
agreement  to  postpone  its  operation  to  the  end  of  the  year,  and  that, 
being  a  good  agreement  when  made,  the  fact  that  the  tenancy  was 
tacitly  renewed  from  year  to  year  for  five  years  would  not  vitiate  it. 

As  regarded  the  injury  to  the  buildings,  the  plaintiff  proved  that  they 
were  in  good  repair  when  the  defendant  entered :  and  he  gave  very 
general  evidence  as  to  the  injury.  It  was  contended  for  the  defendant, 
that  the  plaintiff  was  bound  to  prove  the  damage  charged,  and  there- 
fore to  go  item  by  item  specifically  through  the  particulars  of  demand 
which  he  had  furnished.  But  the  judge  held,  that  this  was  not  like  an 
action  for  goods  sold  and  delivered,  and  that  the  plaintiff  might  if  he 
pleased  rest  upon  general  evidence  in  support  of  his  particulars  of  de- 
mand, without  proving  the  loss  of  each  particular  key,  or  every  frac- 
ture of  every  pane  of  glass ;  especially  as  the  jury  had  already  viewed 
the  premises,  with  the  particulars  in  their  hands,  and  would  be  well 
able  to  judge  whether  the  plaintiff  made  out  a  case  to  any  and  what 
extent. 

In  summing  up  the  case,  the  judge  pointed  out  to  the  jury  the  dif- 
ferent position  of  a  tenant  from  year  to  year  without  any  covenant  at 
all,  and  a  tenant  by  lease  covenanting  to  do  certain  things,  telling  them 
that  the  rule  of  law  was,  that  a  tenant  from  year  to  year  was  only 
bound  to  keep  the  buildings  wind  and  water  tight,  and  not  to  commit 
wilful  waste. 

As  regarded  the  boiler,  bath,  kitchen  grate,  &c.,  he  intimated  an 
opinion  that  allowance  ought  to  be  made  *for  reasonable  wear  and  p^on 
tear,  but  not  for  abuse ;  and  that,  if  a  tenant  took  as  much  care  *- 
of  his  landlord's  fixtures  as  a  reasonable  man  would  of  his  own,  there 
could  be  no  just  ground  of  complaint. 

As  regarded  the  treatment  of  thQ  land,  the  evidence  was  conflicting: 
but  the  judge,  leaving  the  question  to  the  jury,  expressed  his  own  opi- 
nion, that,  upon  that  point,  as  well  as  upon  the  gates  and  railing,  which 
appeared  to  have  decayed  from  natural  causes,  the  plaintiffs  case,  if 
any,  was  very  slight. 

With  regard  to  the  manure,  he  also  said  it  would  be  unreasonable,  in 
the  absence  of  some  more  positive  agreement  than  had  been  proved,  to 
suppose  that  more  was  meant  than  that  the  land  should  not  be  denuded 
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of  manare  proportionate  to  its  own  produce :  but  he  did  not  nor  was  he 
asked  to  pat  it  to  the  jury  to  consider  what  would  be  the  rule  of  good 
husbandry  in  such  a  case,  in  the  absence  of  any  agreement. 

The  jury  returned  a  verdict  for  231.  in  addition  to  the  7Z.  paid  in. 

If  the  court  should  be  of  opinion  that  the  judge  of  the  county  court 
was  wrong, — first,  in  admitting  general  evidence  of  the  oral  agreement, 
or, — secondly,  in  admitting  general  evidence  of  want  of  repair,  and  not 
requiring  the  plaintiff  to  go  item  by  item  through  the  particulars  of  his 
demand  for  damage,  or, — thirdly,  in  telling  the  jury  that  a  tenant  from 
year  to  year,  though  liable  for  wilful  or  wanton  neglect,  is  not  liable  for 
permissive  waste,  or  reasonable  wear  and  tear,  then  there  ought  to  be  a 
new  trial. 

The  appeal  came  on  to  be  heard  in  Hilary  Term  last,  when— 

Asplandy  for  the  appellant,(a)  submitted  that  the  ^case, — which 
was  stated  by  the  judge  of  the  county  court,  the  parties  having 
been  unable  to  agree,-— <lisclosed  misdirection  on  the  judge's  part,  for 
that  it  was  not  enough,  to  entitle  the  plaintiff  below  to  recover,  that  he 
should  give  general  evidence  of  want  of  repair,  but  that  he  was  bound 
to  show  a  want  of  repair  in  respect  of  the  matters  stated  in  the  par- 
ticulars. [Maule,  J. — He  might  give  general  evidence  of  glass  being 
broken,  paper  torn,  flooring  damaged,  and  so  forth ;  those  being  mat- 
ters referred  to  in  the  particulars  of  dilapidations.]  There  was  no  evi- 
dence of  want  of  repair  in  respect  of  any  of  the  matters  mentioned  in 
the  particulars.  [Maulb,  J. — I  observe  the  judge  says  that  this  is  not 
like  an  action  for  goods  sold  and  delivered.  I  do  not  agree  with  him. 
The  object  of  particulars,  is,  that  the  plaintiff  should  confine  his  evi- 
dence to  the  matters  therein  mentioned,  not  strictly  and  technically, 
but  reasonably:  and  that  applies  as  much  to  broken  windows  as  to 
goods  sold  and  delivered.]  It  is  quite  olesr  that  the  judge  thought  it 
unnecessary  to  do  here  something  which  it  would  have  been  necessary 
for  the  plaintiff  to  do  in  an  action  for  goods  sold  and  delivered.  [Jkr- 
vis,  0.  J. — The  judge  has  not  very  clearly  told  us  what  he  did  tell  the 
jury.]    "^By  the  65th  section  of  the  County  Court  Act,  9  &  10 
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Vict.  c.  96,  the  plaintiff  is  precluded  from  travelling  out  of  the 


summons ;  and  by  the  27th  section  of  the  rules  framed  pursuant  to  the 
12  &  18  Vict.  c.  101,  the  particulars  are  made  part  of  the  summons. 
As  regards  the  condition  of  the  buildings,  the  jury  clearly  were  not 

(a)  The  poioU  marked  for  argament  on  the  part  of  the  appellant,  were  as  follows : — **  That  the 
jadge  misdirected  the  jury,  and  received  improper  and  insaffioient  matters  in  evidence  of  the 
claim  of  the  plaintiff  below.  The  appellant  will  rely  on  the  same  objections  as  those  taken  on 
his  behalf  in  the  county  court,  and  mentioned  in  the  case:  and  he  will  contend,  that  the  plaintiff 
below  was  bound  to  prove  his  case  with  reference  to  the  items  of  hii  particulars  i  that  the  *  rerj 
general  evidence'  mentioned  in  the  case  was  insufficient,  and  was  improperly  left  to  the  jury  as 
proof  of  the  plaintiff's  case ;  that  the  reference  by  the  judge  to  the  view  of  the  premises  bad  by 
the  jury,  was  improper,  and  was  likely  to  mislead  the  jury,  and  amoonted  to  an  admission  by 
the  judge  of  improper  evidence ;  and  that  the  jodge  impropeily  directed  the  jury  (by  inference) 
that  the  care  which  a  reasonable  man  would  take  of  his  own  fixtores,  was  a  test  of  the  liability 
of  a  tenant  in  respect  of  his  landlord's  fixtures." 
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properly  instructed  as  to  the  principles  upon  which  they  were  to  pro- 
ceed in  assessing  the  damages:  they  were  distinctly  told  that  they 
might  act  npon  their  own  view.  That  was  manifestly  incorrect.  In 
Hardy  v,  Baxendale,  9  Exch.  841,t  the  want  of  instruction  to  the  jury 
in  this  respect,  was  held  to  be  a  misdirection.  The  direction  to  the  jury 
as  to  the  boiler,  bath,  kitchen  grate,  &c.,  was  also  calculated  materially 
to  mislead  them. 

C  Pollock^  contr&.(a) — The  particulars,  with  the  summons,  form  in 
effect  the  declaration  in  the  county  court,  and  are  to  receive  a  fair  and 
liberal  construction.  The  jury  having  viewed  the  premises,  general 
evidence  was  properly  received  of  the  dilapidations  mentioned  in  the 
particulars.  [Maulb,  J. — The  judge  tells  the  jury  that  the  items  need 
not  be  proved,  as  in  the  case  of  goods  sold  and  delivered.  It  is  consis- 
tent with  that,  that  the  witness's  evidence  did  not  include  any  one  of 
the  items  contained  in  the  particulars.]  It  is  submitted  that  that  is 
scarcely  the  fair  result  of  what  the  case  states.  [Oresswell,  J. — It  is 
very  ambiguous,  to  say  the  least  of  *it.  If  the  witness  gave  gene-  p^^^ 
ral  evidence  that  all  the  matters  referred  to  in  the  particulars  ^ 
were  dilapidated,  that  might  do.  Maule,  J. — The  judge  has  not  shown 
us  upon  what  he  really  did  decide.  I  think  the  case  ought  to  be  sent 
back  to  him,  in  order  that  he  may  give  us  some  idea  of  what  the  evi- 
dence was.  Aspland, — He  in  effect  tells  the  jury  that  they  may  disre- 
gard the  evidence,  and  judge  of  the  amount  of  dilapidations  from  what 
they  saw.  Oresswell,  J. — ^No.  He  says  the  jury  may  act  upon 
general  evidence  of  dilapidations,  because  they  have  seen  the  premises.] 

Jeryis,  C.  J. — The  case  must  go  back  to  the  judge,  to  be  re-stated. 
He  must  tell  us  the  general  nature  of  the  evidence  given,  and  how  he 
directed  the  jury  upon  it. 

The  case  was  accordingly  sent  back  to  the  judge,  who  returned  it 
with  the  following  additional  statement  :-^ 

«<  This  case  being  referred  back  to  me,  with  a  request  that  I  would 
inform  the  court  of  the  evidence,  or  the  general  nature  of  the  evidence, 
given  on  the  trial,  and  of  my  direction  to  the  jury,  I  have  to  state,  that, 
though  the  particulars  of  the  plaintiffs  demand  comprise  several  dis- 
tinct classes  of  injury,  the  cause  almost  entirely  turned  upon  the  alleged 
damage  to  the  dwelling-house  and  fixtures. 

<«  On  behalf  of  the  plaintiff,  it  was  proved,  that  the  premises  were  put 
in  complete  repair  about  the  time  the  defendant  entered ;  and  that, 
when  he  left,  the  kitchen  boiler  and  several  pipes  were  burst  and  use- 

(a)  The  foUowiDg  points  were  marked  for  argument  on  the  part  of  the  respondent: — "  That  the 
judge  of  the  county  eoart  was  right  in  admitting  evidence  of  the  oral  agreement  ae  to  the  roanare 
menfeioDed  in  the  ease  [see  Tress  v.  Savage,  4  Ellis  A  B.  36  (E.  G.  L.  R.  vol.  82)] ;  that  the  ad- 
mission of  the  general  evidence  as  to  the  want  of  repair  mentioned  in  the  case,  and  the  not 
requiring  more  particular  evidence,  was  not  a  proper  or  sufficient  cause  of  appeal ;  that  under 
Ibe  eircttmstaneesy  the  jnd^  was  not  hound  to  re<}uire  more  particular  evidence  with  respect  to 
such  want  of  repair ;  and  that  a  tenant  from  year  to  year  is  not  liable  for  permissive  wa^to,  ur 
reasonable  wear  and  tear." 
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less ;  that  the  cistern,  bath,  and  water-closet  were  more  or  less  out  of 
order ;  and  that,  so  far  as  the  plumbing  department  was  concerned, 
there  was  every  appearance  of  gross  neglect,  not  to  say  destruction. 

<«  It  was  also  proved  that  a  quantity  of  shelves,  hatrails,  and  so  forth, 
had  been  removed.  One  witness,  who  had  great  experience  in  such 
^n.^-1  matters,  had  examined  *the  premises  minutely,  producing  his  own 
-*  valuation,  upon  which  he  might  have  been  cross-examined,  and 
from  which  he  swore,  that,  to  the  best  of  his  judgment,  it  would  take 
48Z.  Is.  6d.  to  put  the  premises  in  a  tenantable  condition,  over  and 
above  a  reasonable  allowance  for  wear  and  tear.  Another  witness  swore, 
that,  including  the  fences  and  gates,  but  exclusive  of  injury  to  the  land, 
and  exclusive  of  reasonable  wear  and  tear,  the  injury  to  the  premises 
was,  in  his  opinion,  not  less  than  51L  2$.  6(2. 

«« On  the  other  hand,  witnesses  for  the  defendant  swore,  that,  what 
ought  to  be  done  by  an  outgoing  tenant  from  year  to  year,  could  not 
amount  to  the  sum  which  the  defendant  had  paid  into  court. 

«( Believing  the  real  question  to  be,  whether  the  defendant  had  or  had 
not  paid  enough  into  court,  I  so  left  it  to  the  jnry,  with  the  remarks 
stated  in  the  case. 

<«  With  regard  to  the  removal  of  the  manure,  it  was  not  denied  by  the 
defendant  that  he  had  removed  it :  on  the  contrary,  it  was  contended 
that  the  agreement  not  to  remove  was  not  binding  upon  him  at  all ;  and 
that  he  had  a  right  to  remove,  if  not  the  whole,  at  all  events  the  excess 
over  and  above  what  the  land  would  reasonably  produce.  The  quantity 
that  had  been  removed  was  not  proved.  It  was  also  admitted  that  some 
of  the  fences  and  railing  had  been  removed :  but  it  was  sworn  by  the 
defendant's  witnesses  that  they  were  rotten.  No  great  stress  was  laid 
upon  these  or  upon  the  other  grounds  of  complaint;  and  the  jury 
returned  their  verdict  for  the  plaintiff,  unaccompanied  with  any  remark." 

Asplandj  for  the  appellant. — Little  if  any  new  light  is  thrown  upoa 
the  case  by  the  additional  statement  of  the  judge.  The  evidence  which 
he  now  states  was  given,  does  not  appear  to  apply  itself  at  all  distinctly 
to  the  particulars.  [Crbsswell,  J. — It  does  not  appear  that  that  ob* 
^qo-|  jcction  was  made  before  the  judge.  Jbrvib,  0.  J. — *The  witness 
-*  could  not  properly  be  allowed  to  give  evidence  out  of  the  particu- 
lars. In  the  absence,  therefore,  of  any  objection  on  that  score,  we  must 
assume  that  the  evidence,  tfttch  as  it  was,  applied  to  the  matters  referred 
to  in  the  particulars.]  The  plaintiff  was  bound  to  prove  a  case  strictly 
within  his  particulars.  [Cresswell,  J. — Was  it  not  the  defendant's 
duty,  when  general  evidence  of  dilapidations  was  given,  to  object  that 
it  was  not  warranted  by  the  particulars,  and  that  he  was  misled  ?  Be- 
fore the  rule  of  court(a)  requiring  the  particulars  of  demand  to  be 
annexed  to  the  declaration,  who  would  have  had  to  prove  the  particu- 
lars 7]    The  defendant,  no  doubt.    [Cresswell,  J. — That  shows  that 

(o)  Trinitj  Term,  1  W.  4»  r.  6. 
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it  was  his  duty  to  object.]  There  was,  at  all  events,  a  clear  misconcep- 
tion in  the  mind  of  the  judge,  in  holding  that  the  plaintiff  might  if  he 
pleased  rest  upon  general  evidence  in  support  of  his  particulars  of  de- 
mand,— <(  especially  as  the  jury  had  already  viewed  the  premises,  with 
the  particulars  in  their  hands,  and  would  be  well  able  to  judge  whether 
the  plaintiff  made  out  a  case  to  any  and  what  extent."  That,  of  itself, 
was  clearly  a  misdirection.  The  view  by  the  jury  is  not  intended  as  a 
substitution  for  evidence ;  but  only  the  better  to  enable  the  jury  to  ap- 
preciate the  evidence  when  afterwards  given  before  them.  Hadley  v. 
Baxendale,  9  Exch.  341,t  shows  that  an  omission  properly  to  direct  the 
jury  amounts  to  a  misdirection. 

(7.  FoUockf  oontri. — The  objection  to  the  generality  of  the  evidence, 
not  having  been  taken  in  the  coart  below,  cannot  be  urged  now.  [Jer- 
vis,  C.  J. — The  additional  statement  by  the  judge  certainly  affords  us 
very  little  assistance.  Consistently  with  what  he  told  the  jury,  they 
may  have  acted  in  total  disregard  of  all  the  witnesses,  and  come  to  the 
conclusion  they  did  from  the  *mere  view.]  General  evidence  was  p^og 
given  that  the  premises  were  in  good  repair  when  the  defendant  ^ 
entered :  and  the  plaintiff  gave  very  general  evidence  as  to  the  injury. 
[Williams,  J. — What  do  you  understand  by  "general  evidence"  in 
support  of  the  particulars  ?]  The  judge  states  that  a  witness  who  had 
great  experience  in  such  matters,  and  had  examined  the  premises  mi- 
nutely, produced  his  own  valuation  of  the  dilapidations,  upon  which  the 
defendant  might  have  cross-examined  him.  Substantial  justice,  it  is 
submitted  has  been  done,  and  the  appeal  is  groundless. 

A$plandy  in  reply,  was  stopped  by  the  court. 

JsRViS,  C.  J. — I  think  it  is  not  possible  for  the  verdict  to  stand.  I 
cannot  see  any  evidence  that  was  specifically  addressed  to  the  complaint 
in  the  summons  and  particulars :  and  it  ia  possible  that  the  jury  may, 
upon  this  summing  up,  have  acted  altogether  without  evidence,  relying 
upon  the  particulars  and  their  own  view  of  the  premises,  as  the  original 
statement  of  the  case  seems  to  show  they  were  directed  to  do. 

Crbsswell,  J. — The  county  court  judge  has  not  in  his  new  statement 
explained  to  us  what  evidence  he  left  to  the  jury,  or  how  he  instructed 
thfm  to  deal  with  it.  Upon  the  whole,  it  is  much  too  unsatisfactory 
for  us  to  rely  upon. 

Williams,  J. — I  have  great  difSculty  in  discovering  upon  the  state- 
ments  submitted  to  us  what  the  judge  really  did  do.  There  is  no  dis- 
tinction, as  to  proof  of  the  particulars,  between  an  action  of  this  sort 
and  an  action  for  goods  sold  and  delivered.  There  must  have  been 
some  strange  misconception  on  the  part  of  the  learned  gentleman. 
There  must  be  a  new  trial.  Rule  accordingly. 

TOL.  XVI.— 7  E 
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^.„,  »STRETTON  v.  THE  LONDON  AND  NORTH-WESTERN 
*  J  RAILWAY  COMPANY.    May  2. 

In  An  action  againat  a  railway  company  under  Lord  Campbell's  Act,  9  Jk  10  Viet  e.  93,  the  pr»- 
•iding  judge  intimating  a  itrong  opinion  that  the  defendants  were  not  liable,  and  the  company 
being  willing  to  give  the  plaintiff  160/.  without  admitting  a  liability  on  their  part,  it  waa 
agreed  between  the  counsel  that  a  juror  should  be  withdrawn,  and  nothing  more  was  done : — 

Semble,  that  the  court  oould  Bot»  under  the  drcumatances,  give  effect  to  the  plaintiff's  attomey'i 
claim  of  lien. 

The  plaintiffjn  this  case,  as  widow  and  administratrix  of  one  Joseph 
Stretton,  her  late  husband,  sought  to  recover  from  the  London  and 
North- Western  Railway  Company  compensation  in  damages  under  Lord 
Campbell's  Act,  9  &  10  Vict.  c.  98,  for  his  death,  which  resulted  from 
a  collision  between  two  goods  trains  on  the  defendants'  railway,  upon 
one  of  which  the  deceased  had  been  employed  as  fireman.  It  appeared 
that  the  accident  had  occurred  through  the  negligence  of  the  engine- 
driver,  the  fellow  servant  of  the  deceased,  who  had  brought  his  train 
into  the  Walsall  Station  at  a  rapid  pace,  in  defiance  of  the  ordinary 
signals.  These  facts  having  been  proved  on  the  part  of  the  plaintiff, 
and  a  great  deal  of  evidence  having  been  given  on  the  part  of  the  de- 
fendants to  show  the  general  competency  of  the  driver,  Lord  Campbell, 
before  whom  the  cause  was  tried  at  the  last  Assizes  at  Stafford,  said  he 
should  tell  the  jury  that  no  case  of  negligence  had  been  made  out 
against  the  company,  and  should  direct  them  to  find  a  verdict  accord- 
ingly ;  and  that,  if  the  jury  should  find  for  the  plaintiff,  the  verdict 
would  not  be  allowed  to  stand. 

Upon  this  intimation  from  his  Lordship,  Mr.  Keating^  who  was  coun- 
sel for  the  company,  communicated  with  Mr.  Whateley^  the  plaintiff's 
counsel,  and  proposed  to  give  the  plaintiff  150Z.,  whereupon  it  was 
agreed  that  a  juror  should  be  withdrawn,  and  Mr.  Keating  endorsed  his 
brief  thus, — «« Juror  withdrawn,  and  the  company,  without  being  liable, 
agree  to  pay  the  widow  1602." 

ffodgson^  on  a  former  day  in  this  term,  obtained  a  rule  ^calling 
upon  the  defendants  to  show  cause  why  they  should  not  be  re- 
strained from  paying  to  the  plaintiff  personally  the  ISOl.  so  agreed  to 
be  paid  by  them  at  the  trial,  without  first  satisfying  the  claim  of  Messrs. 
D.  &  H.,  her  attorneys,  and  why,  in  default  of  the  defendants  paying 
them  the  amount  of  their  lien,  the  cause  should  not  be  tried  afresh. 
He  submitted  that  the  lien  of  the  attorney  attaches  upon  everything 
chat  results  to  the  client  as  the  fruit  of  the  attorney's  labour  and  skill, 
whether  obtained  by  the  judgment  of  the  court  or  by  compromise :  and 
he  referred  to  Welsh  v.  Hole,  1  Dougl.  288,  and  Davies,  Dem.,  Lowndes, 
Ten.,  8  C.  B.  828  (E.  C.  L.  R.  54).(a) 

Keating  now  showed  cause,  upon  an  affidavit  stating  that  the  solici- 
tors who  represented  the  company  at  the  trial,  intended  the  150{.  to  be 

(a)  £b  that  case,  the  terms  of  the  compromise  were  embodied  in  a  rule  of  court. 


*41] 


16  COMMON  BENCH.    (7  J.  SCOTT.)  41 

a  grataity  for  the  widow,  and  would  not  have  consented  to  give  that 
sam  if  they  had  imagined  that  any  part  of  it  woald  go  into  the  pockets 
of  the  attorneys.  He  submittcfd  that  this  was  not  the  case  of  a  com- 
promise at  all;  that  the  plaintiff's  connsel  consented  to  withdraw  a 
juror  unconditionally,  and  without  reference  to  a  settlement  of  the 
action,  which  was  then  virtually  at  an  end.  [Williams,  J. — If  the 
money  is  paid  to  the  plaintiff  herself,  she  will  be  liable  to  her  attorneys. 
Jekvis,  C.  J. — There  certainly  is  great  difficulty  in  saying  that  the 
attorneys  can  under  the  circumstances  call  upon  the  court  to  interfere.] 

Keating  then  proposed  that  the  plaintiff's  attorneys  should  be  paid 
to  the  extent  of  moneys  actually  expended  by  them ;  to  which  proposal, 
Sodgsofij  on  the  part  of  the  attorneys,  assented,  provided  it  was  made 
to  indade  the  costs  incurred  by  them  in  obtaining  letters  of  *ad-  p,^  .^ 
ministration  in  order  to  enable  the  widow  to  bring  the  action.         ^ 

Ultimately,  the  following  rule  was  drawn  up: — (<Rule  discharged 
without  costs :  And,  by  consent  of  counsel  for  Messrs.  D.  &  H.,  and 
for  the  defendants,  it  is  ordered  that  it  be  referred  to  the  master  to 
ascertain  the  amount  of  the  plaintiff's  costs  out  of  pocket,  such  costs 
oat  of  pocket  to  include  the  amount  that  was  proper  to  be  paid  for 
administration,  to  enable  the  plaintiff  to  bring  this  action, — the  defend- 
ants by  their  counsel  agreeing  to  pay  to  the  said  Messrs.  D.  k  H.  the 
amount  so  ascertained ;  the  said  D.  k  H.  by  their  counsel  undertaking 
to  release  the  plaintiff  from  all  further  claim  whatever  for  costs." 


THE   SOUTH  METROPOLITAN  CEMETERY  COMPANY  v. 

EDEN.    May  6. 

Hie  pl^atllb  ftsd  the  defendant  eaeb  pnrehased  lands  of  one  W.,  which  were  separated  by  a  road 
over  whieb  a  right  of  way  was  reserred  to  each  (the  freehold  remaining  in  W.)>  with  a  Joint 
obligation  to  repair  iL 

In  the  conTeyance  to  the  plaintiffsy  the  land  parehased  by  them  was  described  as  contidaing 
tiilrty-one  acres  or  thereabouts,  '<whieh  with  the  alnittals  and  boondaries  thereof  were  more 
particularly  described  in  the  map  or  plan  thereof  affixed  to  and  forming  part  of  the  indentore, 
together  with  fall  and  free  liberty,  license,  and  aatb9rity  for  the  said  company  (the  plaintiffs), 
their  snceessors  and  assigns  and  tenants,  and  all  persons  ooming  to  or  going  from  the  same  lands 
and  hereditaments,  or  any  part  thereof,  to  use  and  enjoy,  with  horses,  oarte,  and  oarriages,  or 
on  foot,  joinUy  or  in  common  with  others  the  person  or  persons  for  the  time  l>eing  entitled  to 
the  like  liberties,  licenses,  and  authorities  respectively,  the  roacU  or  vay  leading  to  and  /rom 
Ae  eame  lunde  amd  kereditamente,  as  the  iome  roade  or  ways  are  deoertbed  in  the  eaid  map 
or  plan.** 

At  the  time  of  the  oonTcyance,  the  land  so  purchased  by  the  plaintiffs  was  separated  from  the 
toad  by  a  hedge  in  which  were  two  gates,  one  at  the  upper,  the  other  at  the  lower  end  of  the 
road.  The  plaiatifia  removed  the  hedge,  and  built  a  waU  with  two  gates  therein,  both  at  some 
distance  from  the  spot  where  the  old  gates  had  stood. 

The  defendant  obstnicted  the  access  to  these  new  gates,  by  ezearating  the  road  to  the  depth 
of  between  four  and  live  feet: — 

Held,  that  the  defendant  was  ]iable  to  an  action  at  the  suit  of  the  plaintiffs ;  for  that,  whether 
they  were  justified  in  altering  the  position  of  the  gates  or  not,  they  were  still  entitled  to  tho 
uninterrupted  use  of  the  way  as  granted  to  them. 

But,  eemiUt  that  the  grant  was  a  general  grant  of  a  right  of  way  along  the  road  and  every  part 
thereof,  and  was  not  limited  to  a  way  through  tho  old  gates. 
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This  was  an  action  for  an  alleged  obstruction  by  the  defendant  of 
the  plaintiffs'  right  of  way. 

*The  declaration  stated,  that,  before  and  at  the  time  of  the 
committing  of  the  grievances  thereinafter  mentioned,  the  plaintiffs 
were  possessed  of  certain  land  used  as  a  cemetery,  and  abutting  on  cer- 
tain land  from  which  the  land  of  the  plaintiffs  was  divided  by  a  wall  of 
the  plaintiffs' ;  and  by  reason  thereof  the  plaintiffs  during  all  the  time 
aforesaid  ought  to  have  had,  and  still  of  right  o'ught  to  have,  a  certain 
way  from  and  out  of  the  said  land,  unto,  into,  through,  and  over  a  cer- 
tain close  into  a  certain  Queen's  highway,  and  from  thence  back  again 
unto,  into,  through,  over,  and  along  the  said  close,  unto  and  into  the 
said  land  of  the  plaintiffs,  for  themselves  and  their  servants,  on  foot 
and  with  horses,  carts,  and  other  carriages,  to  go,  return,  pass,  and  re- 
pass every  year,  and  at  all  times  of  the  year,  at  their  free  will  and 
pleasure,  and  without  the  obstructions  thereof  thereinafter  mentioned ; 
and  the  plaintiffs,  by  reason  of  the  possession  of  their  said  land  and 
wall,  were  during  all  the  time  aforesaid  entitled  to  have  the  said  wall 
supported  by  the  part  of  the  said  land  adjoining  the  said  wall,  without 
the  interruption  or  disturbance  thereof  thereinafter  also  mentioned: 
Tet  the  defendant  wrongfully  dug  away  large  quantities  of  mould, 
stones,  and  rubbish  from  parts  of  the  said  road  to  which  the  plaintiffs 
were  entitled  as  aforesaid,  and  the  defendant  had  from  thence  hitherto 
continued  the  said  mould,  stones,  and  rubbish  so  dug  away  from  the 
said  part  of  the  said  road,  whereby  the  plaintiffs  were  hindered  and 
prevented  from  the  use  of  the  said  road,  on  foot,  and  with  horses, 
carts,  and  carriages,  in  so  convenient  a  manner  as  they  otherwise  could 
have  done,  and  as  they  were  entitled  to  do :  And  the  defendant  also 
dug  away,  and  from  thence  had  continued  so  dug  away,  the  earth  and 
soil  of  the  part  of  the  said  land  next  adjoining  to  the  said  wall  of  the 
*ii4.1  P^^^>^^^^^9  ^°^  thereby  weakened  the  foundations  of  the  said  wall, 
^  *and  damaged  and  injured  the  said  wall.  And  the  plaintiffs 
claimed  5002. 

The  defendant  pleaded, — first,  not  guilty. 

Secondly, — to  the  first  breach, — that  the  plaintiffs  ought  not,  at  the 
said  times  when,  &;c.,  or  either  of  them,  to  have  had,  nor  ought  they 
still  of  right  to  have,  the  said  supposed  way  from  and  out  of  the  said 
land,  unto,  into,  through,  and  over  the  said  close  into  the  said  Queen's 
highway,  and  from  thence  back  again  unto,  into,  through,  over,  and 
along  the  said  close,  unto  and  into  the  said  land  of  the  plaintiffs,  for 
themselves  and  their  servants,  on  foot  or  with  horses,  cattle,  carts,  and 
other  carriages,  or  either  of  them,  to  go,  return,  pass,  and  repass  every 
year,  and  at  all  times  of  the  year,  at  their  free  will  and  pleasure,  as 
the  plaintiffs  had  above  alleged. 

Thirdly, — to  the  first  breach, — that  the  said  road  in  the  said  first 
breach  mentioned  was  and  is  a  certain  private  road  in  the  parish  of 
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Norwood,  ia  the  county  of  Surrey,  leading  from  a  certain  common  or 
public  highway  called  the  Elder  Hole  Road,  and  turning  in  an  easterly 
direction  for  the  distance  of  two  hundred  yards  or  thereabouts,  bounded 
on  the  north  side  by  the  said  land  of  the  plaintiffs  in  the  declaration 
mentioned,  and  on  the  south  side  in  great  part  by  certain  land  of  the 
defendant ;  that,  before  and  at  the  time  of  the  committing  of  the  griev- 
ances in  the  said  first  breach  mentioned,  he  the  defendant  was,  and 
thence  hitherto  had  been,  and  then  and  still  was,  possessed  of  the  said 
land  lastly  thereinbefore  mentioned,  and  during  all  the  time  aforesaid 
ought  to  have  had,  and  still  of  right  ought  to  have,  a  certain  way  from 
the  said  land  unto,  into,  through,  over,  and  along  the  said  road  first 
thereinbefore  mentioned,  unto  and  into  the  said  common  or  public  high- 
way, and  so  from  thence  back  again  from  the  said  common  or  public 
^highway  unto,  into,  through,  over,  and  along  the  said  road  first  p^^ . 
hereinbefore  mentioned,  unto  and  into  the  said  land  so  in  the  ^ 
possession  of  the  defendant  as  aforesaid,  for  himself  and  his  servants, 
on  foot  and  with  horses,  carts,  and  other  carriages,  to  go,  return,  pass, 
and  repass,  every  year  and  at  all  times  of  the  year,  at  his  and  their 
free  will  and  pleasure ;  that,  before  and  at  the  time  of  the  committing 
of  the  said  grievance  in  the  said  first  breach  mentioned,  the  said  road 
first  thereinbefore  mentioned  was  in  a  foul,  miry,  bad,  and  impassable 
condition ;  and  that  he  the  defendant,  ji>eing  so  entitled  as  last  afore- 
said to  the  use  of  the  said  road  first  thereinbefore  mentioned,  and  being 
desirous  of  using  the  same,  it  became  and  was  necessary  to  repair  the 
same  so  as  to  render  the  same  sound  and  passable,  wherefore  the  de- 
fendant, at  the  said  time  when,  &c.,  for  the  purpose  of  repairing  the 
said  road  and  of  making  the  same  sound  and  passable,  did  necessarily 
commit  the  said  grievances  in  the  said  first  breach  mentioned,  as  he 
lawfully  might  for  the  cause  aforesaid. 

Fourth  plea,  to  the  second  breach,  that  the  plaintiffs  were  not,  at  the 
said  times  when,  &c.,  or  either  of  them,  entitled  to  have  the  said  wall, 
or  any  part  thereof,  supported  by  the  said  part  of  the  said  land,  in 
manner  and  form  as  the  plaintiffs  had  above  alleged. 

The  plaintiffs  took  issue  upon  all  the  pleas ;  and,  as  to  the  third 
plea,  newly  assigned  that  they  sued  not  only  for  the  grievances  therein 
admitted,  but  also  for  grievances  committed  by  the  defendant  in  excess 
of  the  alleged  rights,  and  in  other  parts  of  the  said  way  of  the  plaintiffs, 
and  on  other  occasions,  and  for  other  purposes,  than  those  referred  to 
in  the  said  plea. 

The  defendant  pleaded  to  the  new  assignment, — first,  not  guilty, — 
secondly,  a  traverse  of  the  right  of  way  claimed  by  the  plaintifis,-^ 
thirdly,  leave  and  license, — fourthly, — that,  before  and  at  the  time  of 
committing  *the  said  grievances  above  newly  assigned,  the  plain-  ^^.^ 
tiffs  were,  and  from  thence  hitherto  had  been,  and  still  were,  *- 
jointly  liable  with  the  defendant  to  repair  and  amend  the  said  road  at 
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the  joint  costs  and  charges  of  the  plaintiffs  and  defendant ;  and  that, 
after  the  committing  of  the  said  grievances  above  newly  assigned,  and 
before  the  commencement  of  this  suit,  he  the  defendant,  at  the  request 
of  the  plaintiffs,  and  as  and  by  way  of  accord  and  satisfaction  for  the 
said  grievances,  repaired  and  amended  the  said  road  at  his  own  sole 
proper  costs  and  charges,  and  the  plaintiffs  then  agreed  to  accept,  and 
then  did  accept,  the  said  reparations  and  amendments  in  full  satisfac- 
tion  and  discharge  of  the  grievances  to  which  that  plea  was  pleaded. 
Issue  thereon. 

The  following  description  and  particular  of  the  trespasses  newly  as- 
signed was  delivered  pursuant  to  an  order  of  Lord  Campbell : — «« The 
making  and  excavating  by  the  defendant  of  a  new  road  in  and  through 
the  road  in  the  third  plea  mentioned,  at  the  distance  of  four  feet  or 
thereabouts  in  one  point  from  the  plaintift'  lands  in  the  third  plea 
mentioned,  and  from  that  point  in  an  eastwardly  direction  proceeding 
up  to  and  cutting  through  the  southern  side  of  the  road  in  the  third 
plea  first  mentioned ;  and  the  making  from  a  point  at  a  distance  of 
four  feet  or  thereabouts  from  the  plaintiffs'  lands  in  the  third  plea 
mentioned,  a  line  of  embankment  proceeding  in  a  south-eastwardly 
direction  across  the  road  in  the  third  plea  first  mentioned,  towards  and 
through  the  southern  side  of  it,  and  the  making,  keeping  up,  and  con- 
tinuing in  existence  by  the  defendant  of  the  above-mentioned  new  road 
and  embankment,  and  the  works  connected  therewith,  from  the  time  of 
making  them  until  the  present  time,  in  such  a  manner  as  to  obstruct 
and  render  less  convenient  the  plaintiffs'  right  of  way,  and  to  impair 
the  evidence  thereof." 

*471      *'^^^  cause  'was  tried  before  Piatt,  B.,  at  the  last  Assises  at 
'*  Kingston. 

The  following,  amongst  other  admissions,  signed  by  the  respective 
attorneys,  were  put  in : — <«  1.  That  certain  indentures  of  lease  and  release 
dated  respectively  the  22d  and  28d  of  May,  1825, — the  latter  made 
between  the  Right  Hon.  John  Earl  of  Eldon,  the  Rev.  Edward  South 
Thurlow,  and  John  Forster,  of  the  first  part,  John  Woolley  of  the 
second  part,  and  John  Jones  of  the  third  part, — ^were  severally  executed 
by  the  several  parties  thereto  as  they  purport  to  have  been ;  and  that 
copies  of  the  said  indentures,  and  of  the  plan  therein  referred  to,  may 
be  read  in  evidence  upon  the  trial  of  this  cause,  without  production  or 
proof  of  the  said  indentures  or  either  of  them.  2.  That  the  lands, 
hereditaments,  and  premises  mentioned  in  the  said  indentures,  and  de- 
scribed in  the  plan  annexed  to  the  said  indenture  of  release,  became  and 
were  on  or  before  the  1st  of  January,  1826,  duly  vested  in  the  said 
John  Woolley  for  an  absolute  estate  of  inheritance." 

The  plaintiffs  are  the  South  Metropolitan  Cemetery  Company,  incor- 
porated by  the  6  &  7  W.  4,  c.  cxxix.  Shortly  after  obtaining  their  act 
of  incorporation,  the  plaintiffs  contracted  with  Woolley  for  the  purchase 
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of  about  thirty  acres  of  copyhold  land  (afterwards  enfranchised)  at  Nor* 
wood,  and  upon  the  land  thus  purchased  and  certain  adjoining  land  pur« 
ehased  by  them  from  other  persons,  formed  a  burial-ground  or  cemetery. 

The  principal  entrance  to  the  cemetery  is  nearly  opposite  to  the 
district  church  called  St.  Luke's,  on  the  main  road,  called  The  Elder 
Road,  which  leads  from  London,  vifi  Denmark  Hill  and  Camberwell,  to 
Upper  Norwood.  A  short  distance  beyond  the  church  is  a  public  road 
diverging  to  the  East,  called  The  Gipsy  House  Road ;  between  which 
and  the  plaintiffs'  cemetery  is  another  road,  also  diverging  from  the 
Elder  Road  ^towards  the  East,  called  Pilgrim  Hill,  the  whole  of  r-^.^ 
which  was  originally  a  private  road ;  but  for  many  yearb  houses  ^ 
have  been  erected  at  the  lower  end,  on  the  Northern  side,  next  the 
Elder  Road.  Immediately  above  the  Easternmost  of  these  houses,  and 
on  the  Northern  side  of  the  road  called  Pilgrim  Hill,  the  Southern 
boundary  wall  of  the  plaintiffs'  cemetery  commences.  Before  the  for- 
mation of  the  cemetery,  the  site  of  it  was  used  as  meadow  land,  and 
there  was  a  hedge  where  the  wall  now  stands, — with  two  gates  therein 
opening  on  to  the  land,  the  one  at  the  upper  and  the  other  at  the  lower 
end.  When  the  plaintiffs  took  possession  of  the  land  they  removed  the 
hedge,  and  erected  upon  the  site  of  it  a  wall  an$l  iron  railings,  with  two 
gates  opening  upon  the  road,  but  neither  of  them  being  at  the  same 
places  where  the  old  gates  had  stood.  The  obstruction  complained  of, 
—which  was  admitted  to  have  been  done  by  the  order  of  the  defend- 
ant,—<;onsisted  in  the  excavation  of  the  road  near  to  one  of  these  new 
gates,  to  a  depth  of  between  four  and  five  feet,  so  as  to  prevent  the 
plaintiffs  from  having  access  thereto. 

The  conveyance  from  Woolley  to  the  plaintiffs,  dated  the  29th  of 
November,  1836,  described  the  premises,  with  the  right  of  way,  as  fol- 
lows : — "  All  those  several  closes,  pieces,  or  parcels  of  land  adjoining 
together,  and  situate,  lying,  and  being  at  Norwood,  in  the  parish  of 
Lambeth,  in  the  county  of  Surrey,  containing  altogether  thirty-one 
acres  or  thereabouts  (were  the  same  more  or  less),  which  with  the  abut- 
tals and  boundaries  thereof  were  more  particularly  described  in  the  map 
or  plan  thereof  affixed  to  and  forming  part  of  the  indenture, — together 
with  full  and  free  liberty,  license,  and  authority  for  the  said  company, 
their  successors  and  assigns,  and  tenants,  and  all  persons  coming  to  or 
going  from  the  same  lands  and  hereditaments,  or  any  part  thereof ^  to 
use  and  enjoy,  with  horses,  carts,  and  carriages,   or  on  *foot, 


jointly  or  in  common  with  others  the  person  or  persons  for  the 
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time  being  entitled  to  the  like  liberties,  licenses,  and  authorities  respect- 
ively, the  roads  or  ways  leading  to  and  from  the  same  lands  and  here- 
ditaments as  the  same  roads  or  ways  were  described  in  the  said  map  or 
plan." 

The  defendant  also  claimed  under  Woolley  by  virtue  of  an  indenture 
ef  1889,  conveying  to  him  certain  land  by  the  description  of  "  All  that 
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piece  or  parcel  of  groand  sitaate,  lying,  and  being  at  Norwood,  in  the 
parish  of  Lambeth,  in  the  county  of  Surrey,  and  within  and  holden  of 
the  manor  of  Lambeth,  abutting  on  the  North  East  on  a  new  road  lead- 
ing out  of  a  new  road  called  the  Pilgrim  Road  to  Pilgrim  Hill  on  the 
North  West  on  a  copyhold  piece  or  parcel  of  ground  sold  or  contracted 
to  be  sold  by  the  said  John  Woolley  to  J.  Sheldrick,  South  West  on 
copyhold  lands  of  the  said  John  Woolley  bounding  a  piece  of  orna- 
mental water,  and  South  on  other  copyhold  land  of  the  said  John  Wool- 
ley,  and  which  said  piece  or  parcel  of  ground  hereby  covenanted  to  be 
surrendered  contains  by  admeasurement,  on  the  North  East  side  thereof 
540  feet  of  assize,  little  more  or  less,  &c.,  &c.,  which  said  piece  or  par- 
cel of  land  hereby  covenanted  to  be  surrendered  is  more  particularly 
delineated  and  described  in  the  plan  drawn  in  the  margin  of  these  pre- 
sents, and  coloured  green ;  and  also  all  that  other  piece  or  parcel  of 
ground  situate  at  Norwood  aforesaid,  and  holden  of  the  said  manor, 
abatting  on -the  East  and  West  on  copyhold  land  late  of  Mr.  H.  Little- 
wood,  but  now  of  the  said  T.  E.  Eden,  on  the  North  on  land  belonging 
to  tne  South  Metropolitan  Cemetery  Company,  and  on  the  South  by 
the  said  road  called  Pilgrim  Road,  leading  into  the  Dnlwich  Road,  and 
which  said  last-mentioned  piece  or  parcel  of  ground  is  more  particularly 
delineated  and  described  in  the  said  plan  drawn  in  the  margin  of  these 
*^(f[  V^^^^^^i  ^"^  i^  coloured  pink, — ^Together  with  a  free  and  unin- 
^  terrupted  way  or  passage,  and  liberty  and  privilege  of  way  and 
passage,  ingress,  egress,  and  regress  to  and  for  him  the  said  T.  E.  Eden, 
his  heirs  and  assigns,  and  undertenants,  and  for  such  other  person  or 
persons  as  the  said  T.  E.  Eden,  his  heirs  or  assigns  or  undertenants 
shall  think  proper,  and  either  alone  or  together  with  any  other  person 
or  persons  whomsoever,  and  either  on  foot,  horseback,  or  in  carriages, 
or  in  any  other  manner  howsoever,  and  also  for  all  or  any  of  the  work- 
men, labourers,  and  servants,  and  the  carts,  wagons,  wains,  instruments 
of  husbandry,  and  other  carriages,  vehicles,  or  machines  whatsoever, 
and  the  horses,  cows,  oxen,  sheep,  hogs,  and  other  cattle  whatsoever  of 
him,  them,  or  any  or  either  of  them,  jointly  and  together  with  all  other 
pereom  entitled  or  privileged  to  use  the  eame^  in,  through,  over,  long, 
across,  and  upon  all  that  the  said  new  road  or  way  now  called  or  known 
as  the  Pilgrim  Road,  leading  out  of  and  from  the  Dulwich  Road  afore- 
said, to  and  round  a  certain  triangular  piece  of  land  purchased  by  the 
said  T.  E.  Eden  of  the  said  H.  Littlewood,  and  also  in,  through,  over, 
along,  across,  and  .upon  other  part  of  the  said  new  road  or  way  called 
or  known  as  Pilgrim  Hill,  being  a  continuation  of  Pilgrim  Road,  and 
leading  into  the  Elder  Hole  Road,  and  also,  in,  through,  over,  along, 
across,  and  upon  a  certain  other  new  road  or  way  leading  out  of  Pil- 
grim Road  aforesaid  into  Pilgrim  Hill  aforesaid,  and  which  last-men- 
tioned road  or  way  forms  the  North  Eastern  boundary  of  the  land  or 
ground  hereby  first  covenanted  to  be  surrendered,  and  is  mentioned  in 
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the  said  plan  drawn  in  the  margin  of  these  presents  as  the  Occupation 
Road,  together  with  full  and  free  liberty  for  all  or  any  of  the  said 
wagons,  carts,  or  carriages,  to  be  loaded  with  and  to  carry  any  goods, 
materials,  or  things  whatsoever,  and  so  often  and  in  such  manner  as  he 
the  said  T.  £.  Eden,  his  heirs,  assigns,  or  undertenants,  workmen, 
labourers,  and  ^servants  shall  think  fit  or  expedient,  and  at  his 
and  their  free  will  and  pleasure,  the  said  T.  E.  Eden,  his  heirs, 
appointees,  and  assigns,  and  his  and  their  tenants,  bearing  and  paying 
the  expenses  of  maintaining  and  keeping  the  said  roads  in  good  repair 
and  condition." 

On  the  part  of  the  defendant  it  was  insisted  that  the  plaintiffs'  right 
of  way  was  limited  to  the  use  of  the  road  for  the  purpose  of  access  to 
the  gates  as  they  originally  stood,  and  that  they  could  not  acquire  a 
larger  or  a  different  right  by  opening  new  gates  at  other  and  different 
places :  and  the  case  of  Allan  v.  Gh>mme,  11  Ad.  &  E.  759  (E.  G.  L.  R. 
89),  3  P.  &  D.  581,  was  relied  on. 

For  the  plaintiffs  it  was  submitted  that  the  right  of  way  reserved  to 
them  enabled  them  to  use  the  road  for  the  purpose  of  obtaining  access 
to  their  land  at  any  part  thereof. 

The  learned  Baron  ruled  that  the  plaintiffs'  right  of  way  was  not 
affected  by  the  change  in  the  position  of  the  gates ;  and  accordingly  a 
rerdict  was  entered  for  the  plaintiffs, — ^the  amount  of  damages  being 
agreed  to  be  referred. 

OreoBetfy  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  oT  misdirection.  He  cited  Allan  v.  Gomme,  and 
Uenning  v.  Burnet,  8  Exch.  187.t 

BramwM  and  WUUb  now  showed  cause. — The  facts  are  shortly 
these : — In  1836,  Woolley  was  possessed  of  certain  meadow  land,  by 
the  side  of  which  was  a  road  (the  soil  of  which  also  was  Woolley *s)  from 
which  the  land  was  separated  by  a  hedge  in  which  there  were  two  gates, 
one  at  the  lower  the  other  at  the  upper  end.  The  cemetery  company 
having  purchased  the  land, — ^as  the  conveyance  recited, — ^for  the  pur- 
poses of  the  cemetery,  pulled  down  the  hedge,  and  built  a  wall  instead 
of  it,  erecting  ^therein  two  gates,  but  neither  of  them  at  the  pre-  p,^.^ 
cise  spot  where  the  old  gates  had  stood.  The  defendant  also  pur-  ^ 
chased  from  Woolley  land  on  the  other  side  of  the  road  in  question. 
To  each  was  granted  a  right  of  way  along  the  road  to  the  lands  respec- 
tively purchased  by  them ;  and  both  were  bound  to  contribute  to  its 
repair.  It  is  said,  that,  because  there  is  a  plan  annexed  to  the  convey- 
ance to  the  plaintiflb,  which  plan  discloses  the  existence  of  two  gates, 
one  at  the  lower  the  other  at  the  upper  end  of  the  road,  and  the  deed 
reserves  to  the  plaintiffs  the  use  of  (<the  roads  or  ways  leading  to  and 
from  the  same  lands  and  hereditaments,  a%  the  9ame  road$  or  tvays  are 
dueribed  in  the  said  map  or  flan^'  the  plaintiffs'  right  is  limited  to  an 
user  at  the  points  of  ingress  and  egress  indicated  in  that  plan :  and  for 
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this  Allan  v.  Gomme  and  Henning  v.  Burnet  were  relied  on.  Allan  ir. 
Gomme  was  a  grant  of  a  definite  right  of  way,  and  therefore  can  have 
no  application  here.  So,  in  Henning  v.  Bnrnet,  a  defined  right  of  way- 
was  given  from  A.  to  B. ;  and  Parke,  B.,  said  that  did  not  authorize 
the  defendant  to  use  another  way.  How  can  that  be  applicable  to  a 
case  where,  as  here,  the  right  to  use  the  way  is  given  to  the  grantees, 
their  assigns  and  tenants,  «<  and  all  persons  coming  to  <xr  going  from  the 
same  lands  and  hereditaments,  or  any  part  thereof  f"  It  is  a  grant  of 
a  described  road  for  the  purpose  of  getting  to  the  lands  which  are  the 
subject  of  the  conveyance,  or  any  part  thereof.  [Gresswell,  J. — To 
use  the  way  it  will  be  said,  as  it  is  desoribed  in  the  plan,  viz.  by  the  two 
then  existing  gates.]  It  means,  as  the  road  is  described,  not  the  user. 
[GrbssweLl,  J. — The  gates  form  no  part  of  the  road  as  described  in 
the  plan.]  Certainly  not.  If  the  argument  on  the  other  side  were 
correct,  the  plaintins  would  be  precluded  from  enlarging  the  gates,  as 
well  as  from  changing  their  position.  Suppose  a  portion  of  this  land 
^^„^  had  been  conveyed  by  the  plaintifis  to  a  third  party,  ^could  it 
^  be  said  that  the  grantee  of  part  would  be  precluded  from  ac- 
quiring a  right  of  way  thereto  ?  Where  a  house  which  had  a  pew  in 
the  parish  church  annexed  to  it,  was  divided  into  two,  it  was  held  that 
a  portion  of  the  pew  went  with  each  part  of  the  house, — Harris  «. 
Drewe,  2  B.  &  Ad.  164  (E.  C.  L.  R.  22).  But,  even  assuming  that  the 
right  of  way  granted  to  the  plaintifis  did  not  enable  them  to  avail  them- 
selves of  their  new  gates,  the  acts  admitted  to  have  been  done  by  the 
defendant  are  a  clear  violation  of  their  original  and  indisputable  right. 
Montagu  Chambers  and  Oreasey^  in  support  of  the  rule. — Wherever 
a  person  possessing  an  easement  makes  a  substantial  change  therein  so 
as  to  increase  the  burthen  to  the  servient  tenement,  the  right  is  either 
suspended  or  altogether  gone.  [Cresswell,  J. — There  is  no  servient 
tenement  here:  the  defendant  does  not  claim  the  soil  of  the  road.] 
Neither  is  this  an  action  by  the  freeholder.  [Jsrvis,  C;  J.-— The  de- 
fendant is  a  wrongdoer.]  The  question  is,  whether  the  defendant  has 
obstructed  a  right  of  way  which  the  plaintifis  lawfully  had.  The  right 
originally  ceded  to  the  plaintiffs,  was,  a  right  of  access  to  the  land  pur- 
chased by  them,  through  two  gates,  one  at  the  upper  the  other  at  the 
lower  end  of  the  road  in  question.  These  two  gates  the  plaintiffs  have 
removed,  and  have  built  a  wall  along  the  whole  frontage  of  their  land, 
with  two  gates  therein,  both  being  at  difierent  spots  from  those  on 
which  the  old  gates  stood.  The  right  of  way  which  was  granted  to  the 
plaintiffs  could  only  be  exercised  by  them  according  to  the  terms  of  the 
grant, — through  the  old  gates,  or  through  new  ones  erected  at  the  same 
spots.  By  abandoning  the  old  modes  of  access  to  their  land,  they  at 
least  suspended  their  right  of  way.  [Cresswell,  J. — Suppose  the 
plaintiffs  had  built  up  the  old  ways,  and  had  not  opened  new  ones,  would 
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that  JQStify  the  defendant  in  doing  what  he  ^has  done  7]  The  using  p^. . 
the  new  ways  would  probably  be  stronger  evidence  of  abandon-  ^ 
ment.  [Grssswell,  J. — There  was  no  evidence  of  abandonment  at  the 
trial.]  No.  The  point  was  reserved.  In  Henning  v.  Burnet,  the  plain- 
tiff, being  the  owner  in  fee  of  some  land  partly  built  upon,  conveyed  to 
the  defendant  a  dwelling-house,  with  a  coach-house  and  stable  at  the 
back  thereof,  and'ti  field,  together  with  all  waffs,  waterSy  easements^  ^(?., 
to  the  dwetting-hotue  and  field  belonging^  or  wually  enjoyed  therewith^ 
with  free  liberty  of  ingresSy  egress  j  and  regress  for  the  defendant  with 
cattle  and  carriages  over  the  carriage-road  and  footbath  leading  to  the 
said  dwelling-houses,  coach-houses,  and  stables  in  the  occupation  of  F.  N. 
and  the  defendant  Previous  to  the  time  of  this  conveyance,  a  private 
road  was  used  for  carriages,  cattle,  &c.,  from  the  turnpike  road  to  the 
defendant's  coach-house  and  stable,  and  field,  from  which  road  there 
was  a  gate  into  the  field.  The  defendant  afterwards  pulled  down  his 
coach-house  and  stable,  and  built  a  wall  across  the  private  road,  near 
their  former  site  (enclosing  a  portion  of  the  road  which  had  been  con- 
veyed to  him  in  fee),  and  he  also  opened  a  gate  at  the  further  corner 
of  his  field  into  the  private  carriage-road,  which  he  used  instead  of  the 
former  gate,  and  drove  cattle  and  carriages  along  the  road  into  the  field 
and  back  again.  And  it  was  held,  that  the  defendant  was  liable  in  tres- 
pass, inasmuch  as  the  grant  of  all  ways  to  the  field  belonging  or  usually 
enjoyed  therewith,  extended  only  to  the  user  of  the  way  as  it  existed 
at  the  time  of  the  grant,  through  the  then  existing  gate,  and  the  express 
grant  was  of  a  right  of  way  to  the  dwelling-house,  coach-house,  and 
stable  only.  It  is  extremely  difficult  to  discover  any  distinction  between 
that  case  and  the  present.  Allan  v.  Gomme  is  also  expressly  in  point. 
There,  in  trespass  quare  clausum  fregit,  it  appeared  that  B.,  being  owner 
of  the  locus  in  quo,  and  also  of  certain  other  land,  with  houses,  and  a 


^stable,  loft,  and  chaise-house,  conveyed  to  A.  a  part  of  the  pre- 
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misea,  consisting  of  a  house  and  land  comprehending  the  locus  in 
quo,  reserving  to  himself,  his  heirs,  &c.,  occupiers  for  the  time  being 
of  a  messuage  (not  conveyed)  a  right  of  way  and  passage  over  the 
locus  in  quo  to  a  stable  and  loft  over  the  same,  and  the  space  or  open- 
ing under  the  hft  and  then  used  as  a  wood-house,  and  to  the  chaise- 
house  standing  on  the  side  of  the  locus  in  quo  (the  stable,  loft,  wood- 
house,  and  chaise-house  not  being  conveyed),  and  also  the  use  of  the 
locus  in  quo  in  common  with  A.,  his  heirs,  &o.,  and  their  tenants  for 
the  time  being;  it  being  expressed  to  be  the  intent  of  the  parties 
that  the  whole  of  the  yard  comprehending  the  locus  in  quo  should  lie 
open  and  undivided,  as  the  same  then  was,  and  be  used  in  common  by 
the  occupiers  of  both  messuages  as  the  tenants  thereof  had  been  accus- 
tomed  theretofore  to  use  them.  Afterwards  B.  built  a  cottage  on  the 
site  of  the  opening  under  the  loft :  and  it  was  held, — that  the  reserva- 
tion of  the  use  of  the  locus  in  quo  did  not  authorize  B.  to  use  it  for  the 
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parpose  of  passing  to  the  cottage, — that  the  reservation  of  the  right  of 
way  was  not  limited  to  a  right  of  passage  to  the  space  io  long  as  it  was 
used  as  a  wood-housey  but  gave  a  way  generally  to  the  space  so  de* 
scribed,  while  it  was  open, — but  that  B.  was  not  entitled  to  use  that 
way  for  the  purpose  of  passing  to  the  cottage.  Lord  Denman,  in 
giving  the  judgment  of  the  court,  takes  a  general  view  of  the  law  as  to 
easements,  and  refers  to  Luttrel's  Case,  4  Go.  Rep.  86  a,  where,  he 
observes,  <(The  court  appears  to  have  put  the  case  on  whether  the 
alteration  of  the  thing  in  respect  of  which  the  right  was  claimed,  was 
of  the  substance  and  not  merely  of  the  quality  of  the  thing.  Now,  the 
alteration  of  a  piece  of  vacant  ground  into  a  cottage  is  certainly  an 
alteration  of  the  substance,  and  not  merely  of  the  quality.'*  So,  here, 
there  is  a  change  in  the  substance  of  the  right.  In  Renshaw  v.  Bean, 
^^^,  21  Law  Journ.,  *N.  S.,  Q.  B.  219,  where  a  party  who  had  a  right 

-'  to  the  access  of  light  and  air  through  certain  ancient  windows, 
made  an  alteration  in  their  size  so  as  to  exceed  the  limits  of  his  ancient 
right,  it  was  doubted  whether  he  did  not  thereby  lose  his  right  entirely. 
In  Moore  t;.  Rawson,  8  B.  &  C.  832  (E.  C.  L.  R.  vol.  10),  6  D.  &  R. 
234  (E.  C.  L.  R.  vol.  16),  Littledale,  J.,  draws  the  distinction  between 
lights  and  ways.  <«  According  to  the  present  rule  of  law,"  he  says, 
<(  a  man  may  acquire  a  right  of  way,  or  a  right  of  common  (except, 
indeed,  common  appendant),  upon  the  land  of  another,  by  enjoyment. 
After  twenty  years*  adverse  enjoyment,  the  law  presumes  a  grant  made 
before  the  user  commenced,  by  some  person  who  had  power  to  grant. 
But,  if  the  party  who  has  acquired  the  right  by  grant  ceases  for  a  long 
period  of  time  to  make  use  of  the  privilege  so  granted  to  him,  it  may 
then  be  presumed  that  he  has  released  the  right.  It  is  said,  however, 
that,  as  he  can  only  acquire  the  right  by  twenty  years'  enjoyment,  it 
ought  not  to  be  lost  without  disuse  for  the  same  period ;  and  that,  as 
enjoyment  for  such  a  length  of  time  is  necessary  to  found  a  presump- 
tion of  a  grant,  there  must  be  a  similar  non-user,  to  raise  a  presumption 
of  a  release.  And  this  reasoning,  perhaps,  may  apply  to  a  right  of 
common  or  of  way.  But  there  is  a  material  difference  between  the 
mode  of  acquiring  such  rights  and  a  right  to  light  and  air.  The  latter 
is  acquired  by  mere  occupancy ;  the  former  can  only  be  acquired  by 
user,  accompanied  with  the  consent  of  the  owner  of  the  land ;  for,  a 
way  over  the  lands  of  another  can  only  be  lawfully  used,  in  the  first 
instance,  with  the  consent,  express  or  implied,  of  the  owner.  A  party 
using  the  way  without  such  consent  would  be  a  wrongdoer ;  but,  when 
such  a  user,  without  interruption,  has  continued  for  twenty  years,  the 
consent  of  the  owner  is  not  only  implied  during  that  period,  but  a  grant 
of  the  easement  is  presumed  to  have  taken  place  before  the  user  com- 
^f.j^  menced.     The  consent  of  the  owner  *of  the  land  was  necessary, 

•^  however,  to  make  the  user  of  the  way  (from  which  the  presump- 
tion of  the  grant  is  to  arise)  lawful  in  the  first  instance.     But  it  is 
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otherwise  as  to  light  and  air.  Every  man  on  his  own  land  has  a  right 
to  all  the  light  and  air  which  will  come  to  him ;  and  he  may  erect,  even 
on  the  extremity  of  his  land,  buildings  with  as  many  windows  as  he 
pleases.  In  order  to  make  it  lawful  for  him  to  appropriate  to  himself 
the  use  of  the  light,  he  does  not  require  any  consent  from  the  owner 
of  the  adjoining  land.  He,  therefore,  begins  to  acquire  the  right  to 
the  enjoyment  of  the  light  by  mere  occupancy."  [Grbsswbll,  J. — 
In  stopping  up  lights,  the  party  is  using  his  own  land.  Here,  the  acts 
complained  of  are  done  by  the  defendant  upon  the  land  of  another.] 

Jbrvis,  G.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
It  is  not  necessary  to  determine  what  is  the  strict  construction  of  the 
indenture  of  the  29th  of  November,  1836,  though  I  for  one  entertain 
no  doubt  whatever  upon  it,  because  I  think  the  reference  to  the  plan  or 
map  does  not  mean  that  the  ways  shall  be  used  only  through  the  gate$ 
described  in  the  plan,  but  that  the  grantees  shall  have  liberty  to  use  the 
road  described  in  the  plan  for  the  purpose  of  going  to  or  returning  from 
any  part  of  the  lands  which  were  the  subject  of  the  conveyance.  The  gates 
formed  no  part  of  the  road  as  described ;  they  merely  lead  to  the  road. 
But,  in  truth,  it  is  unnecessary  to  determine  that.  This  is  not  like  the 
ease  of  Henning  v.  Burnet,  8  Exch.  187,t  where  the  grant  was  of  a 
right  of  way  to  a  particular  place,  for  a  particular  and  limited  purpose. 
If  I  grant  a  man  a  way  to  a  cottage  which  consists  of  one  room,  I  know 
the  extent  of  the  liberty  I  grant ;  and  my  grant  would  not  justify  the 
grantee  in  claiming  to  use  the  way  to  gain  access  to  a  town  he  might 
bnild  at  the  extremity  of  it.  Here,  the  grant  is  general, — to  use  the 
road  for  the  purpose  of  *going  to  or  returning  from  the  land  con-  |.^.^ 
Teyed,  or  any  part  thereof:  it  is  not  defined,  as  in  the  case  referred  ^ 
to.  But,  whether  the  plaintiffs  had  or  had  not  a  right  to  alter  the  posi- 
tion of  the  gates  as  described  in  the  plan,  it  is  quite  clear  that  they  had 
a  right  of  way  along  the  road  in  question  to  the  upper  end  of  the  land ; 
and  the  defendant  having  obstructed  that  way  by  the  excavation  of  the 
road  in  the  manner  stated,  the  plaintiifs  have,  it  is  conceded,  a  right  of 
action,  unless  that  right  is  afiected  by  the  doctrine  of  suspension, — 
which  I  must  confess  I  do  not  understand.  The  plaintiffs  have  a  right 
of  way  to  the  upper  end  of  their  land.  Suppose  they  do  not  choose  to 
have  a  gate  at  all,  but  build  up  a  wall  along  the  whole  line,  why  may 
they  not  say,  when  we  want  to  exercise  our  right  we  will  knock  down 
our  wall  ?  I  think  the  plaintiflfs  have  done  nothing  to  defeat  the  right 
granted  to  them  by  Woolley ;  and  that,  whether  there  were  two  gates 
or  only  one,  the  defendant  had  no  right  to  obstruct  the  way  in  the 
manner  he  has  done. 

Obesswell,  J. — I  am  of  the  same  opinion.  It  appears  to  me  that 
the  grant  of  the  way  as  described  in  the  indenture  and  delineated  in 
the  map  or .  plan  annexed  thereto,  gives  the  plaintiffs  the  free  use 
of  the  whole  and  every  part  of  the  way.    There  is  nothing  to  pre* 
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vent  them  from  stopping  short  at  anj  intermediftte  part  of  the  road. 
The  doctrine  of  Bnspension  suggested  by  Mr.  Oreasejfi  is,  I  must  c<mfeB8, 
perfectly  new  to  me. 

Williams,  J. — ^I  am  entirely  of  the  same  opinion.  The  grant  of  the 
roads  and  ways  <<as  the  same  roads  and  ways  are  described  in  the  map 
or  plan,"  does  not  mean  to  refer  to  the  plan  for  the  gates.  It  does  not 
mean  that  the  grantees  shall  have  merely  a  road  or  way  through  the 
gates  or  either  of  them ;  but  that  they  shall  have  the  use  of  the  ways 
*591  ^^^  ^^^  purpose  of  getting  to  *and  from  the  lands,  or  any  part 
^  thereof.  This,  as  it  seems  to  me,  is  rendered  quite  clear  by  the 
words  contained  in  the  grant,  <<  jointly  or  in  common  with  others  the 
person  or  persons  for  the  time  being  entitled  to  the  like  liberties,  licenses, 
and  authorities  respectively."  The  generality  of  the  description  goes 
far  to  convince  me  that  the  plaintiiis  were  to  have  the  enjoyment  of  the 
road  in  question,  without  reference  to  the  means  of  access.  It  is  unne* 
cessary  to  determine  the  other  point ;  but  I  cannot  see  any  ground  for 
saying  that  the  right  is  either  gone  or  suspended.  I  therefore  concur 
with  my  Lord  and  my  Brother  Cresswell  in  thinking  that  this  rule  should 
be  discharged. 

Growder,  J.,  not  having  heard  the  whole  of  the  argument,  gave  no 
opinion.  Rule  discharged. 

That  the  grantee  of  a  right  of  way  Rirkham  t;.  Sharp,  1  Wharton,  323 ; 
appurtenant  to  land  cannot  use  the  way  Jamison  v,  M'Credy,  5  Watte  &  Seig. 
to  pass  to  other  land  different  from  that  129 ;  Gtiae  of  Lasuetto  Road,  1  Ash- 
to  whieh  it  is  so  appurtenant,  see  Wat-  mead,  417  j  French  v,  Martin,  4  Fos- 
son  V.  Bi(«en,  1  Berg.  &  Bawle,  227;  ter,  440. 


WILLIAM  ALEXANDER  and  THOMAS  ALEXANDER  v. 
GEORGE  ALEXANDER.    Matf  5. 

TatUtrix  deriMd  as  Mlowi :— "I  give  and  deviie  snto  my  loa  Thoous  all  that  my  ftoebold 
estate,  sitiuite,  Ac,  to  hold  the  seme  nnto  my  said  son  Thomas  for  and  daring  the  term  of  his 
natural  life ;  and,  from  and  immediately  after  his  decease,  I  give  and  devise  the  same  unto  the 
•econd  son  of  the  body  of  my  said  son  Thomas,  lawftilly  begotten,  on  kit  attaiinng  tht  agt  of 
ttoetUjf-one  fftaru :  but,  in  default  of  there  being  a  second  son  of  the  body  of  my  said  son 
Thomas,"  then  over. 

The  testatrix  died  in  1813.  Her  ion,  the  tenant  for  life,  had  fonr  tons,— the  flnt,  Christopher, 
was  born  in  1816,  and  died  in  1822,'~the  eeoead,  Otorge,  was  bom  in  1820,  and  died  in  1S27,— 
the  third,  William ,  was  bom  in  182i,  and  attained  bis  age  of  twenty-one  in  the  lifetime  of 
his  father,  whom  he  8arvived,^the  fourth,  Thomas,  was  bom  In  1882,  and  also  attained 
twenty-one : — 

Held,  that  George,  the  second  bora  son  of  Thomas,  the  tenant  for  life,  took  a  contingent 
remainder  expectant  on  the  determination  of  the  life-estate  of  his  father ;  and  consequently 
that,  he  having  <Ued  under  twenty.one  and  intestate,  WiUiam  became  entitled  to  the  esUte  as 
his  heir-at-law. 

This  was  an  action  of  ejectment  brought  to  recover  a  cottage,  bam. 
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and  nine  acres  of  land  situate  in  the  parish  of  Yerntram's  Dean,  in  the 
connty  of  *Southampton.  The  action  was  commenced  by  writ  of  ^^^^ 
ejectment,  and  the  above-named  defendant  was  admitted  to  appear  *- 
thereto  and  defend  as  landlord  pursuant  to  the  provisions  of  The  Com- 
mon Law  Procedure  Act,  1852, — 16  &;  16  Vict.  c.  76 ;  and  the  following 
case  was,  under  an  order  of  Maule,  J.,  stated  for  the  opinion  of  the 
court : — 

Mary  Alexander,  at  the  date  of  her  will,  and  at  the  time  of  her  death, 
was  seised  of  the  inheritance  in  fee-simple  in  possession  of  the  land  and 
premises  sought  to  be  recovered  in  this  action ;  and,  being  so  seised, 
she  duly  made  and  published  her  last  will  and  testament  in  writing, 
dated  the  18th  of  October,  1813,  duly  executed  and  attested  to  pass 
real  estate,  and  which  will  was  as  follows : — 

<^  This  is  the  last  will  and  testament  of  me,  Mary  Alexander,  of  the 
parish  of  Hurstborne  Tarrant,  in  the  county  of  Southampton,  widow : 
First,  I  will  and  direct  that  all  my  just  debts  and  funeral  expenses  be 
paid  by  my  executors  hereinafter  named,  as  soon  as  conveniently  may 
be  after  my  decease ;  and  to  and  with  the  payment  of  the  same  I  hereby 
subject  and  charge  all  those  my  two  messuages  or  tenements  and  pre- 
mises being  Nos.  4  &  5,  situate  and  being  in  Edward  Street,  in  the  City 
of  Westminster,  and  hereinafter  given  and  devised  by  this  my  will  to 
my  youngest  son  Christopher  Alexander,  except  161.  hereinafter  charged 
upon  my  estate  at  Yerntram's  Dean,  and  given  by  this  my  will  to  my 
son  Thomas  Alexander:  I  give  and  devise  unto  my  said  son  Thomas  Alex- 
ander all  that  my  freehold  estate  situate  in  the  parish  of  Yerntram's 
Dean,  in  the  said  county  of  Southampton,  and  now  in  the  occupation 
of  Thomas  Mosdell,  To  hold  the  same  unto  my  said  son  Thomas  for  and 
during  the  term  of  his  natural  life ;  and,  from  and  immediately  after 
his  decease,  I  give  and  devise  the  same  unto  the  aecond  aon  of  the  body 
of  my  said  son  Thomas,  lawfully  begotten,  on  his  attaining  the  age  of 
twenty-one  ♦years ;  but,  in  default  of  there  being  a  second  son  p^^- 
of  the  body  of  my  said  son  Thomas,  then  I  give  and  devise  the  ^ 
same  unto  the  second  son  of  the  body  of  my  son  Christopher,  lawfully 
begotten,  on  his  attaining  the  age  of  twenty-one  years ;  but,  in  default  ^ 
of  there  being  a  second  son  of  the  body  of  my  said  son  Christopher, 
then  I  give  and  devise  the  same  unto  the  second  daughter  of  my  said 
son  Christopher,  lawfully  begotten,  on  her  attaining  the  age  of  twenty- 
one  years ;  but,  in  default  of  there  being  a  second  daughter  of  the  body 
of  my  said  son  Christopher,  then  I  give  and  devist  the  same  unto  the 
right  heirs  of  my  said  son  Thomas  for  ever,  but  subject  to  and  charged 
and  chargeable  with  the  payment  of  162.  towards  discharging  my  just 
debts  and  funeral  expenses,  and  also  subject  to  the  yearly  payment  of 
102.  10«.  unto  my  daughter  Mary  Ann  Alexander  during  all  such  time 
as  she  shall  remain  single  and  unmarried,  by  two  equal  payments,  that 
is  to  say,  the  5th  of  April,  and  10th  of  October  in  e^ery  year,  the  first 
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payment  to  begin  and  commence  on  the  first  of  the  said  days  of  pay* 
ment  as  shall  next  happen  after  my  decease :  I  give,  devise,  and  bequeath 
unto  my  said  son  Christopher  all  those  my  two  messuages  or  tenements 
and  premises,  with  the  appurtenances,  situate  and  being  in  Edward 
Street,  in  the  city  of  Westminster  aforesaid,  To  hold  unto  my  said  son 
Christopher,  his  heirs,  executors,  administrators,  and  assigns,  for  ever ; 
but  subject  as  aforesaid :  I  give  and  bequeath  unto  my  son  George 
Alexander  the  bed  and  furniture  on  which  I  sleep,  the  clock,  dining- 
table,  brewing-furnace,  and  a  half  a  dozen  silver  spoons  marked  G.M.  A., 
upon  his  marriage  or  settling  in  business,  till  which  time  the  same  to  be 
and  remain  with  my  said  daughter  Mary  Ann  for  her  use :  I  give  and 
bequeath  to  my  daughter  Susanna  Purver  and  Mary  Ann  Alexander  all 
my  wearing  apparel,  to  be  equally  divided  between  them :  Also  I  give 
*B21  ^^^^  ^^  ^^^^  daughter  *Susanna  a  mahogany  bureau :  And  all 
^  the  rest,  residue,  and  remainder  of  my  household  goods  and  furni- 
ture, plate,  linen,  china,  and  all  other  my  personal  estate  not  before 
disposed  of,  I  give  and  bequeath  the  same,  and  every  part  thereof,  unto 
my  said  daughter  Mary  Ann  Alexander,  her  executors,  administrators, 
and  assigns,  absolutely :  And  I  do  hereby  nominate,  constitute,  and 
appoint  George  Alexander,  of,  &c.,  and  William  Alexander,  of,  &c., 
executors  of  this  my  will,  and  guardians  of  my  said  son  Christopher 
during  his  minority,  who  I  hereby  authorize  and  empower  to  receive  the 
rents  and  profits  of  my  said  two  houses  above  given  to  my  said  son 
Christopher,  until  he  shall  attain  the  age  of  twenty-one  years,  and  from 
time  to  time  to  place  out  the  same  at  interest  and  advantage :  And  I  do 
hereby  revoke  and  make  void  all  and  every  other  will  or  wills  at  any 
time  heretofore  by  me  made,  and  do  declare  this  to  be  my  last  will  and 
testament.     In  witness,  &c.'* 

The  said  Mary  Alexander,  the  testatrix,  died  in  the  month  of  Decern* 
ber,  1813,  without  having  altered  or  revoked  her  said  will,  leaving  her 
son,  the  said  Thomas  Alexander,  her  heir-at-law ;  and,  upon  her  death, 
her  son  the  said  Thomas  Alexander  entered  into  possession  of  the  said 
land  and  premises,  or  the  receipt  of  the  rents  and  profits  thereof,  and 
continued  in  such  possession  or  receipt,  under  the  said  devise  to  him, 
until  the  time  of  his  death,  which  took  place  on  the  6th  of  August, 
1852.    He  died  intestate. 

The  said  Thomas  Alexander,  the  tenant  for  life,  married  Betsey 
Whitehorn  in  the  year  1812,  and  had  by  his  said  wife  four  sons  and 
several  daughters :  the  first  son,  named  Christopher  Richard,  was  born 
on  the  22d  of  August^  1816,  and  he  died  in  the  month  of  August,  1822, 
in  the  lifetime  of  his  father,  without  attaining  twenty-one  years  of  age : 
the  second  «on,  named  George^  toae  bom  on  the  8th  of  October^  1820, 
(xnd  he  died  in  the  *month  of  February^  1827,  in  the  lifMme  of 


*63] 
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and  he  attained  the  age  of  twenty-one  years  in  the  lifetime  of  his 
&ther :  and  the  fourth  son,  Thomas,  was  horn  on  the  25th  of  July,  1832, 
and  is  the  other  plaintiff  above  named,  and  has  attained  the  age  of 
twenty-one  years  sinee  the  death  of  his  said  father. 

Th^  said  William  Alexander,  the  plaintiff,  is  the  heir  of  George,  the 
aeeond  son  of  Thomas  Alexander,  the  tenant  for  life :  and  he  was  like- 
wise the  heir  of  the  said  Thomas  Alexander,  the  tenant  for  life,  at  the 
time  of  his  decease. 

George  Alexander,  the  defendant,  is  the  second  son  lawfully  begotten 
of  the  said  Christopher  Alexander,  the  second  son  of  the  testatrix. 

The  defendant  attained  his  age  of  twenty-one  years  on  the  14th  of 
December,  1853,  after  the  death  of  the  said  Thomas  Alexander,  the 
tenant  for  life ;  and,  upon  the  death  of  the  said  tenant  for  life,  he  the 
defendant  claimed  to  be  entitled  to,  and  has  since  received,  the  rents 
and  profits  of  the  said  land  and  premises. 

The  question  for  the  opinion  of  the  court,  is,  whether  either  of  the 
said  plaintiff!  is  entitled  to  recover  possession  of  the  said  land  and  pre- 
mises.  If  the  court  shall  be  of  opinion  that  either  of  the  said  plain- 
tiffs is  so  entitled,  then  judgment  is  to  be  entered  for  such  plaintiff, 
accordingly.  But,  if  the  court  should  be  of  opinion  that  neither  of  the 
said  plaintiffs  is  so  entitled,  then  judgment  is  to  be  entered  for  the  de- 
fendant. 

Riidcdl^  for  the  plaintiffs.(a) — The  main  question  is,  *who  was  ^^^. 
the  person  to  take  under  the  devise  to  <<  the  second  son  of  the  ^ 
body"  of  the  testatrix's  son  Thomas.  The  case  shows  that  Thomas 
Alexander,  the  tenant  for  life,  had  had  no  son  at  the  date  of  the  will 
or  the  death  of  the  testatrix ;  and  that  he  afterwards  had  two  sons, 
Christopher  Richard,  and  George,  both  of  whom  died  under  the  age  of 
twenty-one,  and  a  son  William  who  lived  to  attain  that  age.  It  is  sub- 
mitted, that,  under  the  devise  in  question,  George,  the  second  son  of 
Thomas  Alexander,  the  son  of  the  testatrix,  took  a  fee, — not  vested, 
but  contingent  on  his  attaining  the  age  of  twenty-one;  and  that,  in 
consequence  of  the  failure  of  that  limitation,  the  whole  will  failed,  and 
William,  the  third  son,  became  entitled  as  heir  general  of  the  family* 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffo,  were, — ^"1.  That,  ander  the 
derise  to  the  seoond  son  of  the  hody  of  Thomas  Alexander,  the  tenant  for  life,  the  devised  estftta 
vested  in  Oeorge  Alexander,  his  second  son,  upon  his  hirth,  in  fee,  and  upon  his  death  under  age 
deseended  to  the  plaintiiT  William  Alexander,  as  his  heir-at-law  :  or 

**2.  If  the  devised  estate  did  not  vest  in  George,  but  was  a  eontingent  remainder  whioii  fidled 
bj  reason  of  his  being  under  twenty-one  when  the  estate  for  life  determined,  then  that,  as 
Thomas  Alexander,  the  tenant  for  life,  had  no  son  at  bis  death  who  had  attained  twenty-one,  and 
Christopher,  his  brother,  had  no  son  or  daughter  who  had  attained  that  age,  and  the  several 
estates  created  by  the  will  (whioh  were  all  in  fee)  were  alternatives  or  substitutions  one  for  the 
other,  the  last  alternative  devise  to  the  right  heir  of  Thomas,  the  tenant  for  life,  took  effect,  and 
ike  plaintiff  William  Alexander  is  now  entitled  as  such  right  heir  :  or 

••  8.  That,  if  the  limitations  of  the  will  subsequent  to  the  estate  for  life  of  Thomas  Alexander 
ware  aU  eontingent,  they  failed  of  effeet,  and  the  inheritance  descended  to  the  testatrix's  heir-aU 
law,  Thomas  Alexander,  and  upon  his  death  intestate,  descended  to  the  plalntiH^  William  Alaz- 

idtf,  as  kia  kelr«t.Uw,  or  tke  keir-at4»w  of  the  testateis." 
VOL.  XVI. — 9  F  2 
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The  subsequent  limitations  were  all  contingent  remainders,  to  take  effect 
only  in  the  event  of  there  being  no  second  son  of  the  body  of  Thomas. 
Trafford  v.  Ashton,  2  Yern.  660,  shows  that  a  devise  to  a  second  son  is 
not  to  be  defeated  by  his  afterwards  becoming  an  eldest  son,  but  the 
^^.^  second  born  son  is  the  person  to  take.    In  Driver  *v,  Frank,  3  M. 

^  &  Selw.  25,  the  testatrix  devised  all  her  real  estates  to  the  use  of 
B.  F.,  the  husband  of  her  niece,  for  life,  and,  from  and  immediately 
after  his  decease,  then  to  and  to  the  use  of  the  second,  third,  fourth, 
and  all  and  every  other  the  son  and  sons  of  the  body  of  B.  F.  by  his 
said  wife  (except  the  first  or  eldest  son)  severally  and  successively  and 
in  remainder  one  after  another,  and  of  the  several  heirs  male  of  the 
body  of  every  such  son  and  sons  (except  the  said  first  or  eldest  son) ; 
and,  for  default  of  such  issue,  to  the  use  of  F.  S.,  youngest  son  of 
another  niece  of  the  testatrix,  for  life,  &c. :  and  it  was  held,  that  the 
remainder  to  the  sons  of  B.  F.  (who  had  no  children  at  the  date  of  the 
will)  was  not  a  contingent  remainder  to  such  son  as  should  be  the  second 
son  of  B.  F.  at  the  death  of  B.  F.,  nor  a  vested  remainder  in  the  second 
or  other  son  of  B.  F.,  liable  to  be  divested  by  his  becoming  the  first  or 
eldest  by  the  death  of  his  elder  brother  in  the  lifetime  of  B.  F.,  but 
a  vested  indefeasible  remainder  in  the  second  or  other  son  of  B,  F,  who 
should  be  bom  living  an  elder ;  and  therefore,  B.  F.  having  had  four 
sons,  of  whom  the  second  and  third  and  second  and  fourth  were  in  ex- 
istence at  the  same  time,  but  all  except  the  fourth  died  in  the  lifetime 
of  B.  F.  without  issue, — it  was  held  that  the  surviving  son  was  entitled 
under  the  devise.  That  case  has  always  been  considered  a  leading 
authority.  It  was  followed  in  King  v.  Bennett,  4  M.  &  W.  SG.f  In 
Hawkins  v.  Hawkins,  3  M.  &  Scott,  322  (E.  C.  L.  R.  vol.  30),  9  Bingh.  765 
(E.  G.  L.  R.  vol.  23),  by  a  deed  of  settlement  made  in  1756,  lands  were 
settled  by  T.  H.  in  tail  male  to  the  use  of  such  person  as  at  the  time  of 
the  decease  of  T.  H.  should  be  the  second  son  then  living  of  T.  H.  and 
A.  H. ;  and,  for  default  of  such  issue,  to  the  use  of  the  third,  fourth, 
fifth,  sixth,  and  all  and  every  other  son  and  sons,  other  than  and  except 
the  eldest  son  for  the  time  being  of  T.  H.  and  A.  H.,  who  should  by 
♦fif^l  ^^^  death  of  such  second,  third,  fourth,  or  other  son,  ^without 

^  issue,  become  a  second  son  ;  and  for  default  of  such  issue  as  afore- 
said, and  in  case  there  should  be  two  or  more  daughters  of  T.  H.  and 
A.  H.,  then  to  the  use  of  such  daughters  and  their  heirs,  as  tenants  in 
eemmon  ;  but,  in  case  there  should  be  only  one  son  of  T.  H.  and  A.  H., 
then  to  the  use  of  the  eldest  or  only  son ;  and,  for  default  of  all  such 
issue,  to  the  use  of  T.  H.  in  fee.  T.  H.,  the  settlor,  died  in  1766,  leav- 
ing four  sons, — Philip,  who  died  in  1770,  an  infant,  &nd  without  issue, — 
Christopher,  who  died  in  182?,  without  issue, — Thomas,  who  died  in 
1788,  without  issue, — and  John,  who  survived :  it  was  held,  that,  under 
the  circumstances,  John,  the  fourth  son  of  the  settlor,  took  an  estate  in 
tail  general  in  the  settled  estates. 
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The  next  question  is,  what  estate  George  took, — a  life-estate  or  a 
fee  ?  or  what  estate  he  would  have  taken  if  it  were  a  vested  estate  ? 
The  authorities  upon  that  subject  will  be  found  collected  in  Doe  d. 
Pottow  V.  Fricker,  6  Exch.  610,t  and  clearly  show  that  he  took  a  fee ; 
and,  as  nothing  was  given  to  him  until  the  age  of  twenty-one,  he  took 
a  contingent  estate  in  fee, — Festing  v,  Allen,  12  M.  4  W.  279,t  Doe 
d.  Rew  V.  Lucraft,  1  M.  &  Scott,  573  (E.  C.  L.  R.  vol.  28),  8  Ring. 
886  (E.  G.  L.  R.  vol.  21).  In  Festing  v.  Allen,  a  testator,  seised  of 
certain  freehold  estates,  devised  them  to  trustees,  to  the  use  of  his 
granddaughter,  M.  H.  J.,  for  life,  "  and,  from  and  after  her  decease,  to 
the  use  of  all  and  every  the  child  or  children  of  her  the  said  M.  H.  J.  who 
should  attain  the  age  of  twenty-one  t/earSj*'  to  hold  as  tenants  in  common, 
and  not  as  joint-tenants,  and  to  their  several  and  respective  heirs,  &c. ; 
"and,  for  want. of  any  such  issue,"  he  directed  that  his  trustees  should 
stand  possessed  thereof,  in  trust  as  to  one  moiety  to  permit  A.  J.,  the 
wife  of  his  grandson  T.  R.  B.  J.,  to  receive  the  rents  and  profits  during 
her  life  for  the  maintenance  and  education  of  all  and  every  the  child  or 
children  of  his  said  grandson  T.  R.  B.  J.,  lawfully  begotten,  p^^- 
who  should  ^attain  the  age  of  twenty-one  yean^  to  hold  as  tenants  ^ 
in  common,  and  not  as  joint-tenants,  and  to  their  several  and  respective 
heirs,  &c. ;  and,  as  to  the  other  moiety,  to  stand  possessed  thereof  to 
the  use  of  S.  R.  for  life,  and,  from  and  after  her  decease,  to  the  use 
of  all  and  every  the  child  or  children  of  the  said  S.  R.,  lawfully 
begotten,  who  should  attain  the  age  of  twenty-one  years,  to  hold  as 
tenants  in  common  in  fee.  The  testator  died  in  1824,  leaving  him 
surviving  his  granddaughter  the  said  M.  H.  J.,  the  said  A.  J.,  the  wife 
of  the  said  T.  R.  B.  J.,  who  had  four  children,  and  the  said  S.  R.,  who 
had  seven  children.  M.  H.  J.  married  in  1825,  and  died  in  1833, 
leaving  three  children,  who  were  infants  at  the  time  of  her  death. 
Some  of  the  children  of  A.  J.  and  S.  R.  attained  the  age  of  twenty-one. 
It  was  held,  that  M.  H.  J.  was  tenant  for  life,  with  a  contingent 
remainder  in  fee  to  such  of  her  children  as  should  attain  twenty-one ; 
and,  as  no  child  had  attained  twenty-on^  when  the  particular  estate 
determined  by  her  death,  the  remainder  was  necessarily  divested,  and 
the  children  took  no  interest  in  the  estate  devised :  and  that  the  limita- 
tions over  were  divested  by  the  same  event,  and  that  the  .estate  vested 
in  the  heir-at-law.  Rolfe,  B.,  in  giving  the  reasons  upon  which  the 
certificate  in  that  case  was  founded,  says :  «<  The  gift  is  not  to  the 
€hildren  of  Mrs.  Festing,  but  to  the  children  who  shall  attain  twenty- 
one,  and  no  one  who  has  not  attained  his  age  of  twenty-one  years  is  an 
object  of  the  testator's  bounty,  any  more  than  a  person  who  is  not  a 
child  of  Mrs.  Festing.  Even  if  there  were  no  authority  establishing 
this  to  be  a  substantial  and  not  an  imaginary  distinction,  still  we  should 
not  feel  inclined  to  extend  the  doctrine  of  Doe  d.  Hunt  v.  Moore,  14 
East,  601,  and  Phipps  v.  Ackers,  3  Clark  &  Fin.  703,  to  cases  not 
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precisely  similar.  But,  in  fact,  the  distinction  to  whieh  ve  have 
adverted  in  a  great  measure  forms  the  ground  of  the  decision  in  the 
^gg-|  case  of  Duffield  v.  Duffield,  ♦S  Bligh.  N.  S.  20,  in  the  House  of 

-^  Lords,  and  Russell  v,  Buchanan,  2  G.  &  M.  561,t  in  this  court ; 
and  on  thia  short  ground  our  opinion  is  founded.  We  think  that  Mrs. 
Festing  was  tenant  for  life,  with  contingent  remainders  in  fee  t9  such 
of  her  children  as  should  attain  twenty-one,  and,  as  no  child  had 
attained  twenty-one  when  the  particular  estate  determined  by  her 
death,  the  remainder  was  necessarily  defeated.  It  is  equally  dear  that 
all  the  other  limitations  were  defeated  by  the  same  event,  viz.  the  death 
of  Mrs.  Festing  leaving  several  infant  children,  but  no  child  who  had 
then  attained  the  age  of  twenty-one  years ;  for,  the  limitations  to  take 
effect  at  her  decease  were  all  of  them  contingent  remainders  in  fee,  one 
or  other  of  which  was  to  take  eifect  according  to  the  events  pointed 
out.  If  Mrs.  Festing  had  left  at  her  decease  a  child  who  had  then 
attained  the  age  of  twenty-one  years,  her  child  or  children  would  have 
taken  absolutely,  to  the  exclusion  of  all  the  other  contingent  remain- 
dermen. If,  on  the  other  hand,  there  had  at  her  decease  been  a  failure 
of  her  child  or  children  who  should  attain  twenty-one,  then  the  alterna- 
tive limitations  would  have  taken  effect :  but  this  did  not  happen,  for, 
though  she  left  no  child  of  the  age  of  twenty-one  years,  and  therefore 
capable  of  taking  under  the  devise  in  favour  of  her  children,  yet  neither 
is  it  possible  to  say  that  there  was  at  her  decease,  a  failure  of  her  issue 
who  should  attain  the  age  of  twenty-one  years,  for,  she  left  three 
children,  all  or  any  of  whom  might  and  still  may  attain  the  prescribed 
age ;  so  that  the  contingency  on  which  alone  the  alternative  limitatioaa 
were  to  take  effect  had  not  happened  when  the  particular  estate  deter- 
mined, and  those  alternative  limitations,  all  of  which  were  clearly  con- 
tingent remainders,  were  therefore  defeated.  On  these  short  grounds, 
we  thhik  it  clear  that  neither  the  infant  children  of  Mrs.  Festing,  nor 
the  parties  who  were  to  take  the  estate  in  case  of  her  leaving  no  child 
*M1  "^who  should  attain  twenty-one,  take  any  interest  whatever,  but 

-^  that  on  her  death  the  whole  estate  and  interest  vested  in  the  heir- 
at-law."  It  may  be  contended  on  the  other  aide,  that  the  limitation  iu 
question  should  be  read, — <«  in  case  there  should  not  be  any  such  second 
son  who  shall  attain  the  age  of  twenty-one  years."  That,  however, 
cannot  be  the  true  construction.  In  Doe  d.  Rew  v.  Lucraft,  the  testa- 
tor devised  as  follows, — "I  give  and  devise  my  reversion  in  the 
messuage  in  Aldgate  unto  A.  C.  and  M.  A.  and  their  heirs,  in  ti'ust,  as 
to  one  moiety,  for  Nicholas  Lucraft,  his  heirs,  &c.,  and,  as  to  the  other 
moiety,  in  trust  for  such  son  of  mine  as  shall  first  attain  the  age  of 
twenty-one  years,  and  for  his  heirs,  &c.  But,  in  case  I  shall  depart 
this  life  without  leaving  a  son,  or,  leaving  such,  none  shall  attain  the 
age  of  twenty-one,  then,  as  to  the  last-mentioned  moiety,  in  trust  for 
my  daughter  Jane  Newton,  &c.    But,  should  I  depart  this  life  wUhotU 
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leaving  utuey  then  I  give  and  deviee  the  entirety  of  the  said  messuage, 
kCy  nnto  the  said  A.  G.  and  M.  A.  and  their  heirs,  in  trust  for  the 
said  Nicholas  Lucraft,  his  heirs  and  assigns,  for  ever."  The  testator 
died  leaving  an  only  child,  a  daughter,  who  died  at  the  age  of  four 
years :  and  it  was  held,  that  Nicholas  Lucraft  took  a  moiety  only,  and 
not  the  entirety,  under  the  devise  over.  It  was  contended  on  the 
argument,  that  the  words  in  the  devise  over,  ^^  without  leaving  issue,*' 
ought  to  be  read,  •<  without  leaving  issue  who  should  attain  the  age  of 
twenty-one.'*  But  the  Lord  Chief  Justice  repudiated  that  construction. 
He  says, — after  adverting  to  the  terms  of  the  devise  over, — "Now, 
what  IB  the  true  construction  of  this  expression, — <  Should  I  depart 
this  life  without  leaving  issue  ?'  The  natural  meaning  of  the  words,  is, 
either  a  general  failure  of  issue,  in  which  case  the  devise  over  would 
be  too  remote,  and  consequently  would  be  void ;  or  they  may  be  taken 
to  contemplate  the  case  of  the  testator  dying  leaving  no  *child  or  p^^^ 
children,  in  which  case  the  event  upon  which  the  devise  over  was  ^ 
to  depend  never  happened,  for,  the  testator  left  a  daughter  living  at 
the  time  of  his  death.  But  it  is  contended  on  the  part  of  the  defend- 
ant, that  these  words  will  also  admit  of  a  third  interpretation,  and  that 
the  will  may  be  read  as  if  the  words  had  been  thus, — « Should  I  depart 
this  life  without  leaving  aueh  issue  as  before  mentioned^' — that  is,  not 
only  without  leaving  a  son  or  a  daughter,  but  accompanied  by  the 
restriction  before  recited  in  the  will,  viz.  a  son  or  a  daughter  who  shall 
live  to  attain  the  age  of  twenty-one  years.  Cases  have  been  cited  to 
show  that  the  word  issue  may  be  construed  to  mean  such  issue  as  the 
testator  had  before  referred  to :  but  no  case  can  be  found  wherein  the 
principle  has  been  carried  further :  it  has  never  been  held  that  the  term 
may  also  include  any  restrictions  which  may  have  accompanied  it  in 
any  former  part  of  the  will.  Admitting  that  we  may  read  the  clause 
thus, — (Without  leaving  a  son  or  daughter ;'  what  authority  have  we 
to  insert  a  restriction, — <  who  shall  live  to  attain  the  age  of  twenty-one 
years?'  We  clearly  are  not  at  liberty  to  insert  any  such  restriction." 
These  two  cases  are  distinct  authorities  to  show  that  all  the  devises 
over  here  failed  to  take  effect ;  and  that  William  Alexander,  the  third 
Bon  of  Thomas, — Christopher  and  George  having  both  died  under 
twenty-one,  and  intestate, — is  entitled  to  the  judgment  of  the  court. 

Another  view  may  be  presented.  Upon  the  authority  of  Festing  v. 
Allen,  these  limitations  were  all  contingent,  and  failed  for  want  of  an 
estate  of  freehold  to  support  them.  Qu&cunque  vi&,  therefore,  the 
plaintiff  William  Alexander  is  entitled  to  succeed.  [Williams,  J. — Are 
there  not  cases  which  hold  that  that  which  under  certain  circumstances 
IB  held  to  be  a  contingent  remainder,  may  be  otherwise  if  the  state  of 
things  requires  it  to  be  so  construed  ?]  Where  a  limitation  can  be  con- 
Btmed  to  *be  a  contingent  remainder,  it  is  never  construed  to  be  ^^-^ 
an  executory  demise,  ^ 
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Fardham^  contr&. — The  legal  estate  in  the  premises  sought  to  be 
recovered  by  this  action,  did  not  by  the  will  of  Mary  Alexander  vest  in 
either  of  the  plaintiffs.  It  may  be  conceded  that,  by  «« the  second  son 
of  the  body  of  my  son  Thomas,"  the  testatrix  meant  the  second  son 
"born,  and  not  the  second  of  those  who  should  be  living  at  the  death  of 
the  tenant  for  life.  But  the  question  is,  what  estate  did  he  take  ?  It 
is  submitted  that  he  took  a  vested  remainder  in'  fee,  subject  to  be 
divested  in  the  event  of  his  dying  under  twenty-one.  The  words  <'  on 
his  attaining  the  age  of  twenty-one  years"  constitute  a  condition  sub- 
sequent, and  not  a  condition  precedent  to  the  vesting  of  the  estate. 
The  words  «<on  attaining,"  or  ««when  he  shall  attain,"  or  <<if  he  shall 
attain"  twenty-one,  have  invariably  been  so  construed,  unless  a  contrary 
intention  is  apparent:  Boraston's  Case,  8  Co.  Rep.  19;  Edwards  v, 
Hammond,  8  Lev.  132 ;  Doe  d.  Hunt  v.  Moore,  14  East,  601 ;  Brown- 
field  V.  Crowder,  1  N.  B.  818;  Snow  v.  Poulden,  1  Keen,  186.  And 
the  circumstance  of  there  being  a  gift  over  makes  no  difference.  In 
Attwater  v.  Attwater,  18  Beavan,  830,  the  testator  gave  an  estate  to 
A.,  « to  become  his  property  on  attaining  the  age  of  twenty-five  yearej' 
with  an  injunction  never  to  sell  it  out  of  the  family ;  <<  but,  if  sold  at 
all,  it  must  be  sold  to  one  of  his  brothers :"  and  it  was  held,  that  the 
estate  was  vested,  subject  to  be  divested  in  case  of  A.'s  death  before  he 
attained  twenty-five ;  and  that  the  restriction  on  alienation  was  inope- 
rative. [Crbsswbll,  J. — Was  there  any  devise  over  there  ?]  It  does 
not  appear  from  the  report  that  there  was.  The  Master  of  the  Rolls 
(Sir  John  Romilly)  says :  «<  I  think  that  this  question  is  governed  by 
the  case  of  Snow  v.  Poulden,  to  which  I  was  referred ;  and  that  the  true 
^.p^  construction  is  that  G.  T.  *Attwater  takes  a  vested  interest  in  the 
^  land  devised,  but  liable  to  be  divested  in  case  he  die  under  the  age 
of  twenty-five  years."  That  shows  that  the  form  of  the  devise  over 
cannot  affect  the  construction.  In  Riley  v.  Garnett,  8  De  Gex  k  S.  629, 
a  devise  unto  and  to  the  use  of  trustees,  their  heirs  and  assigns,  upon 
trust  to  pay  the  rents  and  profits  to  a  married  woman  for  her  separate 
use,  for  life ;  and,  after  her  decease,  in  trust  for  all  her  children  who 
who  should  attain  twenty-one,  or,  being  daughters,  attain  that  age  or 
marry,  and  their  heirs  and  assigns  for  ever,  as  tenants  in  common, — was 
held  to  give  vested  estates  to  all  her  children  as  they  came  into  exist- 
ence, subject  to  be  divested  on  their  deaths  under  twenty-one,  and  (if 
daughters)  unmarried.  The  true  construction  of  this  devise,  it  is  sub- 
mitted, is  this, — devise  to  the  testatrix's  son  Thomas  for  life,  remainder 
to  his  second  son  in  fee,  with  an  executory  devise  over,  in  case  such 
second  son  should  die  before  the  age  of  twenty-one,  to  the  second  son 
of  Christopher  Richard.  There  are  authorities  to  show  that  this  gift 
over  may  be  construed  as  an  executory  devise.  In  Fearne*s  Contingent 
Remainders,  396,  it  is  said,  that, «( even  where  there  is  a  limitation  after 
a  devise  in  fee-simple,  though  such  antecedent  devise  in  fee  be  not 
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Tested,  bat  contingent,  yet,  if  the  ulterior  limitation  is  limited  so  as 
to  take  effect  in  defeasance  of  the  estate  first  devised,  on  an  event 
subsequent  to  its  becoming  vested,  it  has  been  held  to  operate  as  an 
executory  devise.  Thus, — Gulliver  v.  Wickett,  1  Wills.  105, — where  a 
testator  devised  lands  to  his  wife  for  life,  and,  after  her  death,  to  such 
child  as  she  was  then  supposed  to  be  enceinte  with,  and  to  the  heirs 
of  such  child  for  ever ;  provided,  that,  if  such  child  as  should  happen 
to  be  born  should  die  before  the  age  of  twenty-one  years,  leaving  no 
issue  of  its  body,  the  reversion  should  go  over :  the  court  held  it  to 
be  a  devise  to  the  wife,  remainder  to  the  child  in  contingency  in  fee, 
^with  a  devise  over,  which  they  held  a  good  executory  devise,  as  p^,.^ 
it  was  to  commence  within  twenty-one  years  after  a  life  in  being ;  ^ 
and  that,  if  the  contingency  of  a  child  never  happened,  then  the  last 
remainder  was  to  take  effect  upon  the  death  of  the  wife  ;  and  that  the 
number  of  contingencies  was  not  material,  if  they  were  all  to  happen 
within  a  life  in  being,  or  a  reasonable  time  after."  This  construction 
18  further  fortified  by  the  judgment  of  Bayley,  J.,  in  Doe  d.  Herbert 
V.  Selby,  2  B.  &  C.  926  (E.  C.  L.  R.  vol.  9),  4  D.  &  R.  608  (E.  C.  L. 
R.  vol.  16).  "If,"  says  that  learned  judge,  «a  fee  be  given  by  way 
of  vested  limitation,  but  determinable,  a  remainder  after  that  must  be 
an  executory  devise ;  but,  if  a  fee  is  limited  in  contingency,  and  upon 
failure  of  that  the  estate  is  given  over,  that  is  a  contingency  with  a 
double  aspect ;  and,  if  the  estate  vests  in  the  one,  it  cannot  in  the  other, 
— ^Loddington  v.  Kime,  8  Lev.  481.  But  it  may  happen  that  an  estate 
may  be  devised  over  in  either  of  two  events ;  and  that,  in  one  event, 
the  devise  may  operate  as  a  contingent  remainder,  in  the  other  as  an 
executory  devise.  Thus,  if  George  (the  tenant  for  life)  had  left  a  child, 
a  determinable  fee  would  have  vested  in  that  child,  and  then  the  devise 
over  could  only  have  operated  as  an  executory  devise.  But,  George 
having  died  without  having  had  a  child,  the  first  fee  never  vested,  and 
the  reminder  over  continued  a  contingent  remainder."  Festing  v* 
Allen  is  distinguishable,  inasmuch  as  there  the  estates  were  given  to  a 
elass  if  they  should  attain  the  age  of  twenty-one ;  whereas,  here,  the 
estate  is  given  to  an  individual  on  his  attaining  the  age  of  twenty-one. 
[Williams,  J. — Doe  d.  Herbert  v.  Selby  was  a  good  deal  considered  in 
a  recent  case  in  the  Exchequer  Chamber.  In  Phipps  v.  Ackers,  9  Clark 
k  Fin.  588,  it  seems  to  have  been  taken  for  granted  that  words  such  as 
these  would  vest  the  estate.  Tindal,  C.  J.,  delivering  the  opinion  of 
the  judges,  there  says :  <«The  cases  on  this  subject  appear  to  be  resolva* 
ble  *into  two  classes,-^first,  those  in  which  the  courts  have  relied  p^. . 
on  the  circumstance  that  the  estate,  prior  to  the  attainment  of  the  ^ 
age  of  twenty-one,  has  been  given  to  some  third  person,  either  for  the 
benefit  of  the  devisee  himself,  as  in  Goodtitle  v.  Whitby,  1  Burr.  228, 
or  for  the  benefit  of  some  other  persons  to  endure  during  the  minority, 
as  in  Boraaton's  Case,  8  Rep.  19,  and  Mansfield  v.  Dugard^  1  £q.  Cas. 
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195, — and,  secondly,  those  cases  in  which  the  estates  are  given  over  ill 
the  event  of  the  devisee  dying  nnder  twenty-one,  as  in  Edwards  v.  Ham* 
mond,  8  Lev^  182,  Brownfield  v.  Growder,  1  N.  B.  818,  and  Doe  d. 
Hunt  V.  Moore,  14  East,  601.  The  first  class  of  oases  proceeds  on  the 
ground  that  the  estate  given  to  the  devisee  on  his  attaining  twenty-one, 
is  in  fact  only  a  remainder,  taking  effect  in  its  natural  order,  on  the 
determination  of  the  preceding  estates ;  and  that  the  attaining  the  pre- 
scribed age  in  such  a  case  no  more  imports  a  condition  precedent  than 
any  other  words  indicating  that  a  remainder-man  is  not  to  take  until 
after  the  determination  of  the  particular  estates.  The  second  class  of 
cases  goes  on  the  principle  that  the  subsequent  gift  over  in  the  event 
of  the  devisee  dying  under  twenty-one,  sufficiently  shows  the  meaning 
of  the  testator  to  have  been  that  the  first  devisee  should  take  whatever 
interest  the  party  claiming  under  the  devise  over  is  not  entitled  to, 
which  of  course  gives  him  the  immediate  interest,  subject  only  to  the 
chance  of  its  being  divested  on  a  future  contingency.  Whether  the 
doctrine  on  which  this  second  class  of  cases  has  rested  was  originally 
altogether  satisfactory,  is  a  point  which  we  need  not  discuss.  It  \A 
sufficient  to  say  that  it  clearly  has  been  established  and  recognised  as 
a  settled  rule  of  construction,  not  only  in  the  courts  below,  but  also  itf 
your  Lordships'  House,  and  that  rule  appears  to  us  clearly  to  govern 
the  case  put  to  us  by  your  Lordships."]  Upon  these  authorities,  it  is 
if^fjr-i  submitted,  that,  under  the  devise  in  question,  George,  *the  second 
^  son  of  Thomas,  took  a  vested  estate  in  fee,  with  an  executory  de-* 
vise  over  in  the  event  of  his  dying  under  twenty-one ;  and  that,  sinc^ 
he  never  did  attain  the  age  of  twenty-one,  the  plaintiffs  in  this  eject- 
ment cannot  succeed,  either  as  the  right  heirs  of  the  tenant  for  life,  or 
of  George  Alexander,  or  of  the  testatrix ;  but  that  the  estate  vests  in 
the  defendant  as  the  second  son  of  Christopher  Richard,  the  eldest  son 
of  Thomas  the  tenant  for  life. 

jRudall,  in  reply. — The  authority  of  the  cases  cited  on  the  other  side 
is  not  denied,  but  only  their  application  to  the  case  now  before  the 
court.  If  this  case  were  governed  «by  Boraston's  Case,  George,  the 
second  son  of  Thomas,  took  a  vested  fee-simple,  which  was  never 
divested.  But,  in  truth,  that  was  a  totally  different  question  from  this, 
which  arises  upon  a  devise  to  a  person  an  his  attaining  the  age  of 
twenty-one;  and  there  is  no  devise  over  in  the  event  of  his  dying 
before  he  attains  that  age.  In  Attwater  v.  Attwater,  there  must  have 
been  a  devise  over,  though  it  is  not  stated  in  the  report :  and  it  is  pal- 
pable that  the  Master  of  the  Rolls  did  not  mean  to  overrule  Festing  t;. 
Allen,  and  the  cases  upon  which  it  was  founded,  or  Doe  d.  Rew  t^. 
Lucraft.  Where  an  estate  is  clearly  a  contingent  remainder,  as  here, 
you  cannot  in  any  event  hold  it,  or  the  devises  depending  upon  it,  to 
be  executory  devises.  [^Fordham  referred  to  James  v.  Lord  Wynford^ 
1  Smale  &  G.  40.]    James  v.  Lord  Wynford  was  founded  upon  Boras* 
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ton*8  Case.     Upon  this  point,  Doe  d.  Bew  v.  Lncraft  is  on  all  fours 
with  the  present  case.  Gar.  adv.  vult. 

jBRViSy  C.  J. — The  question  in  this  case  turns  upon  the  construction 
of  a  few  words  in  the  will  of  Mary  Alexander.  The  devise  is  as  foU 
lows : — <«  I  give  and  devise  unto  my  said  son  Thomas  Alexander  all 
that  my  ^freehold  estate,  situate,  &c.,  to  hold  the  same  unto  my  p^^^ 
said  son  Thomas  for  and  during  the  term  of  his  natural  life ;  and,  ^ 
from  and  immediately  after  his  decease,  I  give  and  devise  the  same  unto 
the  second  son  of  the  body  of  my  said  son  Thomas,  lawfully  begotten, 
an  hi$  attaining  the  age  of  twenty-one  years :  but,  in  default  of  there 
being  a  second  son  of  the  body  of  my  said  son  Thomas,  then  I  give  and 
devise  the  same  unto  the  second  son  of  the  body  of  my  son  Christopher," 
ftc.  It  was  admitted,  in  the  course  of  the  argument,  that  George,  the 
second  son  of  the  testatrix's  son  Thomas,  who  was  born  on  the  8th  of 
October,  1820,  and  died  in  the  lifetime  of  his  father,  without  having 
attained  the  age  of  twenty-one,  satisfied  the  description  of  the  person 
who  was  to  take  the  estate :  but  the  question  argued  was,  what  was  the 
nature  and  character  of  the  estate  which  he  took.  It  was  contended, 
on  behalf  of  William  Alexander, — the  claim  of  the  other  plaintiff  not 
being  urged  before  us, — that  George,  the  second  son  of  Thomas,  took  a 
contingent  remainder  expectant  on  the  determination  of  the  life-estate 
of  his  father.  On  the  other  hand,  it  was  insisted,  on  behalf  of  the 
defendant, — who  was  the  second  son  of  Christopher  Alexander,  the  tes- 
tatrix's second  son,  and  who  attained  his  age  of  twenty-one  years  after 
the  death  of  the  tenant  for  life  Thomas  Alexander, — that  George,  under 
the  devise  in  question,  took  an  estate  in  fee,  with  an  executory  devise 
over,  in  the  event  of  his  dying  under  twenty-one.  The  question  is, 
which  of  these  is  the  right  construction  ?  If  the  former,  the  plaintiff 
William  Alexander  will  be  entitled  to  our  judgment :  if  the  latter,  he 
will  not  be  entitled.  Upon  a  careful  consideration  of  the  authorities, 
we  are  of  opinion  that  the  plaintiff's  is  the  correct  construction.  In 
truth,  the  question  is  determined  by  two  authorities  which  were  cited 
upon  the  argument,  viz.,  Festing  v.  Allen,  12  M.  &  W.  279,t  and  Doe 
d.  Rew  V.  Lucraft,  1  M.  A;  Scott,  673  (E.  C.  L.  R.  vol.  28),  p^^. 
8  ♦Bingh.  886  (B.  C.  L.  R.  vol.  21).  If  we  could  read  the  ■-  '* 
will, — or  that  part  of  it  upon  which  the  question  turns,— as  say«* 
ing  ^1  give  and  devise  the  same  unto  the  second  son  of  the  body 
of  my  said  son  Thomas,  lawfully  begotten,  on  his  attaining  the 
age  of  twenty-one  years,  but,  in  default  of  there  being  a  second 
son  who  shall  attain  the  said  age  of  twenty-one  years,"  then  over,  the 
construction  contended  for  on  the  part  of  the  defendant  would  be  the 
correct  construction.  But,  in  the  case  of  Doe  d.  Rew  v.  Lucraft,  under 
precisely  similar  circumstances, — indeed  stronger ;  for,  there  the  word 
<«such"  might  have  been  supposed  to  carry  back  the  description  to  the 
persons  before  named, — the  court  determbed  that  the  contingency  upoa 
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which  the  defendant  was  to  take  the  whole  estate  did  not  happen ;  for, 
that  the  testator  only  intended  the  estate  to  go  over  to  the  defendant 
in  an  event  which  had  not  happened,  viz.,  the  event  of  his  dying  with- 
out leaving  any  issue.  The  resalt  is,  that,  upon  the  authority  of  these 
decisions,  we  hold  that  the  plaintiff  William  Alexander  is  entitled  to 
the  judgment  of  the  court.  Judgment  for  the  plaintiff. 


Ex  parte  Dakins,  In  re  Swan  v.  Daeins.    April  17. 

A  'Spriest  in  ordinary  of  Her  Majesty's  obapels  royal"  is  pririleged  from  arrest  on  process  of  the 
county  court,  under  the  8  A  0  Vict.  o.  95,  s.  90,  for  non-attendance  on  a  judgment  summons, 
— such  process  being  in  the  nature  of  executioUf  and  not  merely  process  of  contempt 

The  proper  mode  of  obtaining  his  discharge  in  such  case,  is,  not  by  writ  of  pririlege,  but  by 
habeas  corpus  from  one  of  the  superior  courts  (upon  affidavits  showing  his  privilege)|  or  by 
pplication  to  the  judge  of  the  county  court. 

Byles,  Serjt.,  moved  for  the  discharge  upon  a  habeas  corpus  of  the 
Rev.  John  Horsley  Dakins,  who  was  detained  in  the  custody  of  the 
keeper  of  the  county  gaol  of  Derbyshire  under  a  warrant  of  commit- 
ment of  the  judge  of  the  Derbyshire  county  court,  on  the  ground  that 
the  applicant  was  privileged  from  arrest,  as  being  one  of  the  priests  in 
^.^^  ordinary  of  Her  Majesty's  chapels  royal.  It  ^appeared  that  Dr. 
-*  Dakins  was  summoned  to  the  county  court  for  a  debt,  and  judg- 
ment obtained  against  him  with  an  award  of  payment  forthwith.  The 
money  not  having  been  paid,  the  plaintiff  obtained  a  judgment  sum- 
mons, which  was  served  personally  upon  Dr.  Dakins;  and,  for  his 
non-appearance  thereto,  the  judge  of  the  county  court  made  an  order 
for  his  commitment  to  the  county  gaol  for  thirty-five  days,  or  until  he 
should  be  discharged  by  due  course  of  law,  under  which  he  was  arrested 
on  the  27th  of  March,  and  lodged  in  the  gaol  at  Derby.  Dr.  Dakins 
on  the  5th  instant  obtained  a  judge's  order  for  a  habeas  corpus,  under 
which  he  was  brought  up  before  Crompton,  J.,  at  Chambers,  when  that 
learned  judge  referred  the  matter  to  the  court. 

Where  a  party  is  improperly  restrained,  a  habeas  corpus  is  the  proper 
remedy:  Fenner  v.  Tait,  1  C.  M.  &  R.  684. f  [_Milfoard. — It  may  at 
once  be  conceded,  that,  if  this  had  been  the  case  of  an  arrest  under  a 
ca.  sa.  from  one  of  the  superior  courts,  the  defendant  would  be  entitled 
to  his  privilege :  that  has  been  already  decided  in  his  favour  in  Harvey 
V.  Dakins,  8  Exch.  266.t  Jervis,  C.  J. — There  are  two  points, — ^first, 
whether  the  privilege  extends  to  entitle  this  gentleman  to  his  discharge 
from  process  of  the  county  court, — secondly,  whether,  this  being  a 
commitment  in  the  nature  of  contempt,  the  application  should  not  have 
been  made  in  the  county  court.]  The  order  of  commitment  of  the 
county  court  is  not  process  of  contempt,  properly  so  called,  but 
limited  execution.  The  question  turns  upon  the  construction  of  two 
6r  three  sections  of  the  county  court  act  of  9   &  10  Vict.  c.  95. 
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The  99i;h  sectiony  which  gives  the  jadge  power  to  commit,  enactSy 
that,  «&if  the  party  so  summoned/' — that  is,  upon  a  judgment 
summons  under  s.  98, — <«  shall  not  attend  as .  required  by  such 
sammons,  and  shall  not  allege  a  su£Scient  excuse  for  not  attend- 
ing,-—or  shall,  if  attending,  refuse  to  be  sworn,  or  to  disclose 
^any  of  the  things  aforesaid  (s.  98),  or  if  he  shall  not  make  an-  p^-g 
Bwer  touching  the  same  to  the  satisfaction  of  such  judge,— or  if  it  ^ 
shall  appear  to  such  judge,  either  by  the  examination  of  the  party,  or 
by  any  other  evidence,  that  such  party,  if  a  defendant,  in  incurring  the 
debt  or  liability  which  is  the  subject  of  the  action  in  which  judgment 
has  been  obtained,  has  obtained  credit  from  the  plaintiff  under  false  pre- 
tences, or  by  means  of  fraud  or  breach  of  trust,-— or  has  wilfully  contracted 
snch  debt  or  liability  without  having  had  at  the  same  time  a  reasonable 
expectation  of  being  able  to  pay  or  discharge  the  same, — or  shall  have 
made  or  caused  to  be  made  any  gift,  delivery,  or  transfer  of  any  pro- 
perty, or  shall  have  charged,  removed,  or  concealed  the  same,  with  intent 
to  defraud  his  creditors,  or  any  of  them,  or  if  it  shall  appear  to  the 
satisfaction  of  the  judge  of  the  said  court  that  the  party  so  summoned 
has  then,  or  has  had  since  the  judgment  obtained  against  him,  sufficient 
means  and  ability  to  pay  the  debt  or  damages  or  costs  so  recovered 
against  him,  either  altogether  or  by  any  instalment  or  instalments  which 
the  court 'in  which  the  judgment  was  obtained  shall  have  ordered,  and 
if  he  shall  refuse  or  neglect  to  pay  the  same  as  shall  have  been  so  or- 
dered, or  as  shall  be  ordered  pursuant  to  the  power  hereinafter  provided, 
— ^it  shall  be  lawful  for  such  judge,  if  he  shall  think  fit,  to  order  that 
any  such  party  may  be  committed  to  the  common  gaol  or  house  of  cor- 
rection of  the  county,  district,  or  place  in  which  the  party  summoned  is 
resident,  or  to  any  prison  which  shall  be  provided  as  the  prison  of  the 
court,  for  any  period  not  exceeding  forty  days."  The  103d  section 
enacts  *'  that  no  imprisonment  under  this  act  shall  in  any  wise  operate 
as  a  satisfaction  or  extinguishment  of  the  debt  or  other  cause  of  action 
on  which  a  judgment  has  been  obtained,  or  protect  the  defendant  from 
being  anew  summoned  and  imprisoned  for  any  new  fraud  or  other  default 
^rendering  him  liable  to  be  imprisoned  under  this  act,  or  deprive  p^^^ 
the  plaintiff  of  any  right  to  take  out  execution  against  the  goods  ^ 
and  chattels  of  the  defendant,  in  the  same  manner  as  if  such  imprison- 
ment had  not  taken  place."  And  section  110  enacts  ^^that  any  person 
imprisoned  under  this  act,  who  shall  have  paid  or  satisfied  the  debt  or 
demand,  or  the  instalments  thereof  payable,  and  costs  remaining  due  at 
the  time  of  the  order  of  imprisonment  being  made,  together  with  the 
costs  of  obtaining  such  order,  and  all  subsequent  costs,  shall  be  discharged 
out  of  custody,  upon  the  certificate  of  such  payment  or  satisfaction, 
signed  by  the  clerk  of  the  court,  hy  leave  of  the  judge  of  the  court  in 
which  the  order  of  imprisonment  was  made."  This  matter  underwent 
considerable  discussion  in  this  court  in  Ex  parte  Kinning,  4  C.  B.  507 
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(E.  G.  L.  B.  vol,  56),  where  the  warrant  was  founded  upon  the  8  &  9 
Vict.  c.  127,  8.  1 ;  and  also  in  the  same  case,  in  the  Queen's  Bench,-^ 
Kinning's  Case,  10  Q.  B.  780  (E.  C.  L.  R.  vol.  69).  One  question  that 
arose  in  that  case,  was,  whether  the  order  of  commitment  was  in  psenam. 
Patteson,  J.,  in  the  course  of  the  argument,  asks,  ^^Is  this  proceeding 
by  way  of  punishment  ?  By  s.  3,(a)  it  is  provided,  that,  upon  payment 
of  the  debt,  the  debtor  shall  by  leave  of  the  judge  be  discharged  out  of 
custody.  Imprisonment  in  execution  of  judgments  for  small  debts  had 
been  recently  done  away  with.  Probably  the  change  was  thought  inex- 
pedient in  some  measure ;  and  this  act  was  intended  as  a  partial  restora- 
tion of  the  old  law.  I  had  recently  to  consider  the  first  section,  in  a  case 
argued  before  me  at  Chambers  by  Mr.  Maynard.  One  of  the  Queen's 
servants  had  been  summoned  before  the  Bankruptcy  Court.  He  did  not 
appear  to  the  summons ;  and  that  court  pronounced  him  to  be  in  con* 
^Q^^  tempt,  *and  committed  him.  He  was  brought  before  me  by  habeas 
^  corpus :  I  thought  the  process  prescribed  by  the  act  was  by  way 
of  execution,  and  not  of  punishment,  and  discharged  him."  [Jervib,  C. 
J. — I  attended  as  Attorney-General  before  Mr.  Justice  Patteson  upon 
that  occasion,  and  my  Brother  Crompton  was  with  me.  I  remember  the 
learned  judge  took  time  to  consider,  and  delivered  a  very  elaborate  judg- 
ment. It  was  not,  however,  urged  there  by  Mr.  Maynard  that  this  was 
a  commitment  in  the  nature  of  a  contempt.]  In  Ex  parte  Foulkes,  15 
M.  &  W.  612,t  where  a  debtor  was  committed  for  not  appearing  to  a 
summons  under  this  section,  Alderson,  B.,  in  his  judgment,  observed 
that  ^'the  intention  of  the  legislature  was,  to  give  a  limited  ca.  sa.  in  all 
cases  where  the  amount  of  the  judgment  debt  did  not  exceed  202." 
Lord  Denman,  in  giving  judgment  in  Kinning's  Case,  says,  ^'  I  agree 
with  my  brother  Alderson,  that  the  commitment  is  a  limited  ca.  sa.,  the 
term  of  imprisonment  being  subject  to  reduction  if  the  judge,  on  subse- 
quent information,  should  think  fit  to  interpose.  I  am  quite  aware  of 
the  importance  of  so  construing  a  statute  as  not  to  infringe  on  liberty. 
But,  in  cases  of  this  kind,  I  apprehend  even  a  greater  evil  on  the  other 
side,  in  the  enormous  multiplication  of  petty  process,  rendering  the  aid 
of  an  attorney  necessary  at  every  turn  of  every  trifling  cause,  and  let- 
ting in  the  danger  of  endless  vexation  and  expense.  I  think  that  the 
intention  was,  that  the  judge  who  makes  the  order  for  payment  by 
instalments,  should  then  determine  judicially  whether,  in  case  of  default, 
a  limited  ca.  sa.,  under  which  the  debtor  might  be  imprisoned  for  forty 
days,  should  issue."  And  Patteson,  J.,  though  he  objected  to  the  phrase 
^Mimited  ca.  sa.,"  held  that  the  process  was  in  the  nature  of  a  ca.  fo., 
and  was  not  process  for  contempt.  It  is  clear,  therefore,  that  this  order 
^j.<j,  of  commitment,  by  whatever  name  it  may  be  called,  is  civil  *pro- 
''-^  cess.  It  by  no  means  follows,  however,  that  the  defendant's  pri- 
vilege would  not  avail  him,  even  if  it  is  strictly  process  of  contempt. 

(a)  Which  ii  similmr  to  s.  110  of  the  aol  now  nnder  oonnderatioiu 
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[Jeryis,  C.  J. — If  it  is  for  contempt,  should  you  not  go  to  the  court 
whence  the  party  was  committed  ?  Another  court  cannot  judge  of  the 
contempt :  Stockdale  v.  Hansard,  4  Jurist,  70.(a)]  It  is  not  strictly  a 
commitment  for  contempt,  where  the  alleged  contempt  is  substantially 
the  non-payment  of  money.  The  court  will  not  grant  an  attachment 
against  a  peer  (Walker  v.  The  Earl  of  Grosvenor,  7  T.  R.  171)  or  a 
member  of  parliament  (Catmur  v.  Sir  E.  Enatchbull,  7  T.  R.  448)  for 
non-payment  of  money  pursuant  to  an  award.  This,  like  that,  is  a  mere 
ancillary  mode  of  compelling  payment  of  money.  [Jbevis,  C.  J. — It 
is  by  no  means  matter  of  right  to  discharge  a  party  upon  a  habeas  cor- 
pus, even  in  a  clear  case  of  privilege.  The  proper  course  of  proceeding 
is  said  to  1)0,  by  writ  of  privilege ;  though  I  believe  no  man  living  ever 
saw  such  a  writ:  Leslie  v,  Disney,  1  C.  M.  &  R.  578,t  6  Tyrwh.  181 ; 
Dyer  v.  Disney,  16  M.  &  W.  312.  f]  Many  precedents  of  writs  of  pri- 
vilege are  to  be  found  in  Rastell's  Entries,  title  Privilege^  but  none  of 
them  apply  to  this  particular  case.  There  is  also  a  modern  precedent 
of  a  writ  of  privilege  in  a  case  of  In  re  Thompson,  2  M.  &  W.  645.t 
[Jbrvis,  C.  J. — That  was  out  of  the  equity  side  of  the  Exchequer.] 
This  is  not  a  case  for  a  writ  of  privilege,  properly  so  called,  but  for  a 
habeas  corpus;  Vin.  Abr.,  Privilege  (B.);  which  is  of  common  right 
wherever  a  man  is  unlawfully  in  custody.  [Jervis,  C.  J. — Should  not 
the  application  be  addressed  to  the  court  out  of  which  the  process  issued  ? 
Suppose  a  ca.  sa.  issued  out  of  this  court,  could  the  party  arrested  under 
it  apply  for  a  habeas  corpus  to  the  Court  of  Exchequer  ?]  Probably  r^^M 
*not ;  but  we  are  here  dealing  with  the  process  of  an  inferior  court.  ^ 
[Cresswbll,  J. — The  inferior  court  could  take  no  cognisance  of  the 
privilege  until  brought  to  its  notice.  The  warrant,  therefore,  was  not 
irregular.  The  judge  of  the  county  court  surely  could  deal  with  the 
matter.]  It  may  be  that  the  defendant  might  have  applied  to  the  county 
court.  But,  as  he  is  now  before  this  court  upon  the  habeas  corpus,  the 
court  will  not  send  him  back  to  the  inferior  court,  if  they  see  that  he  is 
improperly  in  custody. 

The  67th  section  of  the  9  &  10  Vict.  c.  95,  and  the  18th  section  of 
the  12  &  13  Vict.  c.  101,  will  be  relied  on  to  show  that  no  privilege  is 
to  avail  against  process  of  the  county  court.  But  those  enactments  had 
a  totally  different  object  in  view;  their  object  was  to  oust  attorneys  of 
their  privilege  of  being  sued  only  in  their  own  courts. 

Milward  showed  cause. — The  67th  section  of  the  9  &  10  Vict.  c.  95, 
enacted  that  no  privilege,  except  as  thereinafter  excepted,  should  be 
allowed  to  any  person  to  exempt  him  from  the  jurisdiction  of  any  court 
holden  under  that  act.  This  being  found  insufficient  to  deprive  attor- 
neys of  privilege,  the  12  &  13  Vict.  c.  101,  s.  18,  enacted  <(that  no 
privilege  shall  be  allowed  to  any  attorney^  soltcitory  or  other  person, 

(a)  8.  C.  nam.  The  Qoeen  «.  Ooesett,  8  P.  A  D.  849 ;  B.  G.  Dom.  The  Qae«o  v.  Evanti  8  DowL 
P.  C.  451 ;  8.  a  HMD.  In  re  Middlesex  {Sk€riff),  11  Ad.  A  B.  278  (B.  C.  L.  R.  toL  89). 

02 


83  SWAN  V.  DAKIN8.    B.  T.  1855. 

to  exempt  him  from  the  provisions  of  this  act  or  the  9  &  10  Viot. 
c.  95."  [Jbrvis,  C.  J. — That  has  nothing  to  do  with  this  sort  of 
privilege.] 

This  is  not  the  proper  mode  of  asserting  the  privilege  if  it  is  appli- 
cable to  process  of  this  sort.  In  Bac.  Abr.  tit.  Privilege  (C.)  5,  it  is 
said :  <<  It  seems  that  formerly  the  usual,  and  indeed  necessary,  way  of 
taking  advantage  of  privilege,  was,  to  plead  the  same,  or  to  bring  a  writ 
of  privilege ;  and  that  applications  in  other  manner,  or  even  by  motion 
^o^,  in  court,  were  held  insufficient.*'     *In  the  margin,  it  is  said, — 

-^  «  But  so  early  as  the  44th  H.  8,  Ferrers,  a  member  in  execution, 
was  delivered  by  the  Serjeant  without  any  other  warrant  than  his  mace, 
even  though  the  Lord  Chancellor  ordered  a  writ  of  privilege.  Holling. 
Chron. ;  1  Hats.  Prec.  58 ;  Dyer,  61  a ;  but  quaere  of  this  case." 
And  the  learned  author  goes  on, — <<  As,  where  the  defendant,  being  a 
burgess  of  parliament,  brought  a  letter  from  the  Speaker  to  the  King's 
Bench,  to  stay,  &c.,  it  was  disallowed  by  the  court ;  for,  as  the  book 
says,  it  ought  to  have  been  a  writ  of  privilege."  Colonel  Pitt's  Case, 
— Dutton  t;.  Pitt,  Barnes,  199, — ^seems  to  dispose  of  the  question. 
There,  the  defendant  being  brought  up  by  habeas  corpus  from  the  King's 
Bench  prison,  in  order  to  be  charged  in  execution  at  the  plaintiff's  suit, 
moved  by  Darnal  to  be  remanded,  upon  an  affidavit  that  he  was  a 
member  of  the  last  parliament,  and  continued  so  to  the  end  of  the  ses- 
sion ;  it  appearing  by  the  return  of  the  habeas  corpus,  that  the  defend- 
ant was  taken  by  process  out  of  the  Court  of  King's  Bench  since  the 
end  of  the  last  session  of  parliament,  and  was  not  charged  with  any 
process  here,  the  court  did  not  think  it  proper  that  he  should  be 
charged  in  execution  upon  the  judgment,  but  remanded  him  in  order 
that  he  might  move  the  Court  of  King's  Bench  to  be  discharged  from 
the  actions  there;  because,  if  the  first  taking  and  detainer  were 
illegal,  he  ought  not  to  be  charged  in  execution  here,  (a)  The  cir- 
cumstance of  the  detention  being  under  process  of  an  inferior  court 
underwent  discussion  in  Cams  Wilson's  Case,  7  Q.  B.  984.  Lord 
Denman  there  says, — p.  1008, — «  The  return  states  that  the  viscount 
and  the  gaoler  bring  up  the  prisoner,  being  in  custody  by  virtue 
of  the  sentence  of  the  Royal  Court  at  Jersey,  which  has  passed 
*R^1  *^P^^  ^^®  prisoner  for  the  contempt,  in  conformity  with  the  law 

-*  of  Jersey,  as  set  out  in  the  return.  It  is  proposed  to  show,  by 
affidavit,  that  the  law  is  untruly  set  forth.  Without  inquiring  whether 
any  affidavit  is  receivable  at  all  in  the  case  of  any  prisoner  under  sen- 
tence, we  may  decide  the  question  before  us  by  considering  the  prin- 
ciple of  the  exception  which  runs  through  the  whole  law  of  habeas 
corpus,  whether  under  common  law  or  statute,  viz.  that  our  form  of 
writ  does  not  apply  where  a  party  is  in  execution  under  the  judgment 
of  a  competent  court.     If  indeed,  it  were  proposed  to  show  that  the 

(a)  See  Holiday  c.  Colonel  Pitt,  2  Stra.  985,  Comyne,  iU,  Cai.  temp.  Hard.  23,  37,  Fort  342. 
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prisoner  had  never  been  before  such  court  at  all,  or  that  no  such  sen- 
tence had  been  in  fact  given,  there  might  be  a  difficulty  in  saying  that 
a  traverse  to  that  effect  could  not  be  allowed.  But,  when  it  appears 
that  the  party  has  been  before  a  court  of  competent  jurisdiction,  which 
court  has  committed  him  for  a  contempt  or  any  other  cause,  I  think 
it  is  no  longer  open  to  this  court  to  enter  at  all  into  the  subject-matter. 
If  we  were  to  do  so,  we  should  constitute  ourselves  a  court  of  error 
from  such  other  court,  and  should  be  constantly  examining  whether  the 
circumstances  the  existence  of  which  was  proved,  warranted  the  opinion 
which  such  court  had  formed.  Suppose  a  party  were  convicted  of 
murder,  and  ordered  to  be  executed  in  three  weeks,  could  we,  while  he 
was  awaiting  the  execution  of  his  sentence,  receive  a  statement  that  he 
was  improperly  convicted,  that  evidence  was  improperly  admitted,  or 
that  the  offence  was  not  murder  ?  The  security  which  the  public  has 
against  the  impunity  of  offenders,  is,  that  the  court  which  tries  must 
be  considered  competent  to  convict.  We  could  not  interfere  in  this 
way,  without  incurring  the  danger  of  setting  at  large  persons  committed 
for  the  worst  offences.  Whether  the  proceeding  here  be  under  statute 
31  0.  2,  c.  2,  or  56  0.  8,  c.  100,  or  common  law,  this  is  clearly  a  case 


in  which  we  are  *not  entitled  to  enter  into  the  proposed  inquiry. 


[*86 


A  court  within  the  Queen's  dominions,  exercising  public  authority, 
must  be  taken  to  be  competent  to  judge  of  its  own  law.  Whether  the 
party  might  have  an  action  for  a  false  return,  furnishes  no  test  for  us, 
since  we  must  give  credit  to  all  countries  for  providing  a  remedy  where 
there  is  a  wrong.  At  all  events,  our  judgment  is  not  to  be  exercised 
by  setting  aside  the  proceedings  of  a  competent  court.  A  question 
was  raised,  not  long  ago,  whether  a  committal  by  the  Master  of  the 
Bolls  was  valid ;  and  we  held  that  we  could  not  look  at  affidavits  to 
show  that  he  had  acted  improperly, — In  the  Matter  of  Clarke,  2  Q.  B. 
619  (E.  C.  L.  R.  vol.  42).*'  Several  instances  given  in  Com.  Dig. 
Privilege  (A  3),  show  that  the  proper  course  of  proceeding  in  such  a 
case,  is,  by  writ  of  privilege,  or  supersedeas.  Colonel  Pitt's  Case,  as 
reported  in  2  Stra.  985,  shows  that  the  court  from  which  the  process 
issues  will  discharge  the  party,  without  putting  him  to  his  writ  of  pri- 
vilege, where  the  case  is  clear.  [Williams,  J. — There  is  no  doubt 
about  that.]  Unless  the  case  is  clear,  the  court  will  not  interfere : 
Chester  v.  Upsdale,  1  Wils.  278.  [Jervis,  C.  J. — There  are  great 
difficulties  in  the  way  of  proceeding  by  writ  of  privilege.]  The  statute 
for  the  regulation  of  the  petty-bag  office, — 12  &  13  Vict.  c.  109, — gives 
every  facility  for  issuing  writs  and  trying  issues  thereon :  and  there 
can  be  no  objection  to  their  issuing  to  the  county  court.  [Williams, 
J.,  referred  to  Abdy's  Case,  Cro.  Car.  585,  Sir  W.  Jones,  462,  where 
an  alderman  of  London  was  discharged,  on  the  ground  of  privilege, 
from  a  fine  imposed  by  a  court  leet.]  In  that  case,  the  party  being  a 
magistrate,  the  court  assumed  to  have  jurisdiction.     In  Luntley  v.  Bat- 
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tine,  2  B.  &  Aid.  284,  the  party  was  left  to  his  writ  of  privilege :  and 
^j.-^  Abbott,  C.  J.,  said,—"  If  the  privilege  exist8,(a)  it  is  *for  the 

-'  benefit  of  the  crown,  and  not  of  the  individaal ;  and,  although 
the  court  certainly  have,  in  some  instances,  discharged  defendants 
claiming  privilege,  on  motion,  it  will  be  found  on  examination  that 
those  were  cases  where  there  was  no  doubt  as  to  the  existence  of  the 
privilege  claimed.  And  in  Bartlett  v.  Hebbes,  5  T.  R.  686,  where  the 
question  was,  whether  the  defendant  should  be  discharged  on  motion, 
or  put  to  sue  out  his  writ  of  privilege,  Lord  Kenyon  says,  « With  re- 
spect to  the  mode  of  application,  it  was  finally  settled  in  Pittas  Case, 
that  a  person  entitled  to  privilege  might  be  discharged  on  motion; 
and,  although  that  is  discretionary  in  the  court  under  the  circum- 
stances, as,  where  there  is  any  doubt  whether  the  party  applying  be 
really  such  a  person  as  is  entitled  to  the  privilege,  or  other  unfavour- 
able and  suspicious  circumstances,  yet  here,  it  being  admitted  that  the 
defendant  is  a  servant  of  the  King,  there  is  no  ground  for  refusing  to 
discharge  him  on  motion.'  It  appewrs,  therefore,  from  this  authority, 
that,  if  there  be  a  doubt  on  the  case,  the  court  will  not  discharge  him 
on  motion,  but  leave  him  to  sue  out  his  writ  of  privilege :  and,  in  Pitt's 
Case,  one  reason  given  for  it  is,  that  the  writ,  if  sued  out,  may  contain 
suggestions  which  might  be  traversed  by  the  other  side,  and  so  the 
matter  be  determined  on  record."  These  authorities  plainly  show  that 
applications  of  this  sort  are  not  to  be  favoured. 

Then,  is  this  a  matter  of  doubt  ?  Is  it  not,  on  the  contrary,  perfectly 
clear  that  the  order  of  commitment  under  the  99th  section  of  the  9  & 
10  Vict.  c.  95,  is  process  of  contempt,  and  not  merely  process  of  exe- 
cution. The  imprisonment  is  no  satisfaction  of  the  debt, — s.  103 :  and, 
even  payment  does  not  entitle  the  party  to  his  discharge ;  that  is,  by 
s.  110,  left  to  the  discretion  of  the  judge.  The  expression  which  fell 
from  Alderson,  B.,  in  Ex  parte  Foulkes,  15  M.  &  W.  616,t  as  to  its 
*Rftl  ^^^^S  ^  limited  ca.  sa.,  found  no  favour  either  *in  the  Court  of 

^  Queen's  Bench  or  in  this  court.  Patteson,  J.,  expressly  repudi- 
ates it  in  Einning's  Case,  10  Q.  B.  789  (E.  C.  L.  B.  vol.  59) ;  as  does 
Maule,  J.,  in  the  same  case  in  this  court,  4  C.  B.  521  (£.  C.  L.  R.  vol. 
56).  In  Kimpton  v.  The  London  and  North- Western  Railway  Com- 
pany, 9  Exch.  766, t — where  a  witness  on  a  trial  at  nisi  priiis  was 
arrested  redeundo,  under  a  warrant  of  commitment  for  not  appearing  to 
a  summons  issued  on  a  judgment  recovered  against  him  in  a  county 
court ;  and  it  was  held  that  an  application  for  his  discharge  was  pro- 
perly made  to  the  court  in  banc, — Martin,  B.,  says,  « The  imprison- 
ment (under  s.  99)  does  not  operate  as  a  satisfaction  of  the  debt :  s. 
103."  And  Parke,  B.,  says :  «<  It  is  a  proceeding,  not  by  way  of  exe- 
cution, but  as  a  punishment  for  contempt."  The  distinction  between 
contempts  of  a  civil  and  a  criminal  character  is  well  put  by  Lord 
(a)  The  defendant  there  wu  a  '<  gentleman  of  the  King*!  privy  ohamber." 
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Brougham,  in  Long  Wellesley's  Case, — ^Wellesley  v.  The  Duke  of  Beau- 
fort, 2  Buss,  k  M.  689,  667, — «« With  respect  to  the  distinction  between 
ctvil  and  criminal  contempts,  denied  by  Mr.  Beames,  I  agree  that  there 
may  oftentimes  be  difficulty  in  finding,  first,  authority  for  deciding 
where  the  line  is  to  be  drawn,  and,  secondly,  instances  in  practice  for 
drawing  it.  Yet  that  line  has  been  recognised  by  the  Court  of  Queen's 
Bench,  in  Catmur  v.  KnatchbuU,  7  T.  B.  448,  and  in  Walker  v.  Lord 
Orosvenor,  7  T.  E.  171.  The  former  was  the  case  of  non-performance 
of  an  award,  made  a  rule  of  court ;  for,  non-performance,  being  a  dis- 
obedience, was  a  contempt  of  the  court,  and  so  might  be  regarded  as 
technically  speaking  and  in  form  an  offence.  But  the  court  held,  that, 
as  it  related  simply  to  a  civil  matter,  and  was  rather  in  the  nature  of 
process  to  compel  the  performance  of  a  specific  act,  the  matter  was  in 
substance  not  criminal  but  civil ;  and  it  refused  to  commit  the  defend- 
ant, a  member  of  parliament,  for  his  disobedience.  The  same  doctrine 
was  laid  down  in  the  other  *case,  where  the  non-compliance  was  ^^^q 
by  a  peer.  But,  suppose  the  matter  to  have  been  criminal,  ^ 
though  without  breach  of  the  peace :  suppose,  for  instance,  an  interrup- 
tion or  obstruction  of  the  court's  business  by  a  man,  having  privilege 
of  parliament,  getting  up  and  stopping  the  court  by  a  long  harangue, 
by  ribaldry,  by  invective,  by  slander,  or  by  any  other  indecency  which 
human  wit  may  fancy,  or  human  folly  may  practise, — is  it  possible  to 
doubt  that  the  court  would  order  its  officer  to  seize  him  forthwith  and 
remove  and  commit  him  to  confinement,  as  a  person  who,  in  the  face  of 
the  court,  had  been  guilty  of  a  contempt,  of  a  criminal,  and  not  of  a 
civil  kind  ?"  It  therefore  appears  to  be  the  almost  universal  impres- 
sion of  the  judges  that  the  process  under  which  this  gentleman  was 
arrested  is  process  of  contempt,  and  contempt  of  a  not  merely  civil 
nature.  [Williams,  J. — It  is  quite  clear  that  all  the  matters  men- 
tioned in  s.  99,  which  would  justify  the  judge  of  the  county  court  in 
committing  the  defendant,  are  not  contempts.]  In  Kinning's  Case,  the 
commitment  was  for  the  non-payment  of  an  instalment  as  ordered ;  and 
two  of  the  judges  of  the  Court  of  Qaeen's  Bench  thought  a  previous 
summons  was  necessary,  which  it  clearly  would  not  have  been  if  the 
commitment  had  been  in  the  nature  of  execution.  Bnt,  when  the  case 
came  before  this  court,  all  the  judges  were  of  opinion  that  it  fell  within 
the  category  of  punishment.  Wilde,  C.  J.,  says:  c<The  statute  in 
question  is,  to  a  considerable  extent,  penal.  It  gives  a  power  of  award- 
ing imprisonment  that  is  not  to  operate  as  satisfaction  or  extinguish- 
ment of  the  debt.  In  the  ordinary  case  of  a  defendant  taken  in 
execution  on  a  ca.  sa.,  the  imprisonment  is  a  satisfaction  of  the  debt  or 
damages.  Here,  however,  the  power  to  incarcerate  the  debtor  is  sim- 
ply used  by  way  of  coercion ;  and  the  party  is  to  be  subjected  to  an 
imprisonment  not  exceeding  forty  days,  but  varying,  within  that  limit, 
VOL.  XVI.— 11 
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♦QOl  ^<^^^^^^^8  ^0  ^^^  '^'ciroamstance  of  each  particular  case.  The  ob* 
-'  ject  of  the  act,  is,  to  give  the  creditor  an  additional  remedy 
against  the  person  of  his  debtor,  with  the  view  to  the  punishment  of 
fraud.  It  deals  only  with  the  person,  leaving  the  creditor  to  his  rema- 
dies  against  the  property  of  the  debtor.  The  general  purview  of  the 
act  is  opposed  to  the  inhumanity  of  sending  a  man  to  prison  for  not 
paying,  where  he  has  no  means  of  payment,  but  it  reserves  a  power  of 
punishment  for  fraud  and  misconduct."  And  Maule,  J.,  still  more 
pointedly,  says :  <«  The  power  to  commit,  it  appears,  is  to  be  exercised 
only  in  cases  of  fraud  or  delinquency, — ^where  the  party  has  been  guilty 
of  a  criminal  omission  to  do  something  which  he  is  morally  bound  to  do, 
and  which  he  is  able  to  do.  Where  the  party  does  not  appear,  he  may 
be  taken  to  be  within  one  of  these  descriptions.  The  non-payment  of  a 
debt  may  be  a  misfortune,  or  an  act  of  delinquency ;  but  it  is  an  act 
of  delinquency  only  in  the  event  of  the  debtor  being  of  ability  to  pay. 
The  party,  under  this  act,  is  not  committed, — as  under  a  capias  ad 
satisfaciendum,  which  is  only  a  mode  of  obtaining  payment, — ^because 
he  does  not  pay,  but  because  he  has  been  guilty  of  conduct  meriting 
punishment."  Lord  Gampbeirs  judgment  in  Davies  v.  Fletcher,  2  Ellis 
&;  B.  271  (E.  G.  L.  B.  vol.  76),  is  strong  to  the  same  effect.  Abley  v. 
Dale,  11  C.  B.  378  (E.  G.  L.  B.  vol.  73),— where  it  was  held,  that  one 
who  has  obtained  his  discharge  under  the  insolvent  debtors  act,  is  still 
liable,  at  the  discretion  of  the  judge  of  a  county  court,  to  be  committed, 
under  the  99th  section  of  the  9  &;  10  Vict.  c.  95,  for  disobedience  of  an 
order  made  upon  a  judgment  summons  under  section  98,  obtained  after 
such  discharge, — also  shows,  that,  although  relieved  by  the  order  of  the 
insolvent  debtors  court  from  execution  against  his  goods,  the  discharge 
does  not  enure  to  clear  him  of  his  contempt.  It  is  difficult  to  distin- 
guish that  case,  in  principle,  from  the  present. 

^^.^      *Upon  the  whole,  it  is  submitted,  that,  the  county  court  not 
-'  having  exceeded  or  refused  to  exercise  its  jurisdiction,  and  this 
being  process  of  contempt  and  not  of  execution,  the  applicant  is  not 
entitled  to  the  relief  he  prays,  or,  at  all  events,  not  in  this  form. 

Bylesy  Serjt.,  in  reply.— In  Eggington*s  Gase,  2  Ellis  &  B.  717  (E. 
C.  L.  B.  vol.  75),  E.,  having  been  dismissed  from  the  office  of  town- 
clerk  of  the  borough  of  Lichfield,  was,  at  the  instance  of  the  town 
council,  convicted  before  two  justices,  under  the  statute  5  &;  6  W.  4,  c. 
76,  s.  60,  of  wilfully  refusing  to  deliver  accounts,  books,  &c.,  after 
notice ;  and  thereupon  the  justices  issued  their  warrant  for  the  imprison- 
ment of  E.  in  the  common  gaol  of  the  county  of  Stafford  (within  which 
Lichfield  was  situate) ;  which  warrant  was  delivered  to  P.,  who  arrested 
E.  on  a  Sunday^  and  on  the  next  day  delivered  him  to  the  keeper  of 
the  gaol  at  Stafford :  and  it  was  held  that  this  was  substantially  a  civil 
proceeding,  and  the  arrest  therefore  illegal  under  the  statute  29  Gar.  2, 
c.  T,  s.  €;  and  that  the  detention  was  not  made  legal  by  the  delivery 
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to  the  keeper,  after  the  arrest,  of  another  warrant  upon  the  aame  con- 
Tiction:  and,  these  two  warrants  having  been  retarned  to  a  habeas 
corpus  ad  stibjiciendam,  the  court  recei?ed  an  affidavit  that  the  arrest 
took  place  on  a  Sunday^  and  ordered  the  prisoner  to  be  discharged  from 
custody  under  both  warrants.  And  Lord  Campbell  said :  <«  The  return 
is  good  on  its  face :  but  the  prisoner  has  a  full  right  to  bring  before  us 
by  affidavit  the  fact  that  he  was  arrested  on  a  Sunday.  If  that  were 
not  so,  all  privilege  would  be  totally  unavailing ;  and  a  party  arrested 
apon  a  good  warrant  under  circumstances  which  made  the  arrest  illegal, 
would  have  no  means  of  obtaining  his  liberty."  It  is  clear,  therefore, 
that  affidavits  are  admissible  upon  an  application  of  this  sort.  The 
object  of  the  commitment  *is,  the  obtaining  payment  of  the  4ebt.  ^^qa 
Upon  that  being  paid,  the  party  is  at  once  entitled  to  his  discharge ;  ^ 
the  <«  leave  of  the  judge''  in  that  case  is  not  discretionary.  If  the 
party  here  is  entitled  to  his  discharge,  it  would  be  a  scandal  and  a 
reproach  to  the  law,  if  he  should  be  put  to  the  difficult  and  tedious, 
perhaps  impracticable,  course  of  proceeding  by  writ  of  privilege. 

Jebyis,  C.  J. — Although  I  have  entertained  considerable  doubt,  as 
well  during  the  argument  of  this  motion,  as  when  the  matter  was  before 
me  at  Chambers,  upon  the  whole  I  am  now  of  opinion  that  the  defend- 
ant is  entitled  to  his  discharge.  There  is  no  question,  that,  if  this  were 
an  application  to  the  court  out  of  which  a  ca.  sa.  had  issued  against 
this  gentleman,  he  must  have  been  at  once  discharged :  this  was  done 
in  the  case  of  this  very  defendant,  in  Harvey  v.  Dakins,  3  Exch.  266. t(a) 
But  Mr.  Milward  contends,  that,  though  that  would  be  so  in  the  case 
of  a  commitment  under  civil  process,  yet  the  privilege  does  not  extend 
to  process  issuing  out  of  the  county  court,  because  that  is  a  commitment 
in  the  nature  of  punishment.  There  is  no  question,  that,  if  this  were  a 
commitment  for  contempt,  or  clearly  for  punishment  only,  the  privilege 
would  not  apply.  That,  indeed,  was  conceded  by  my  Brother  Bylee. 
But  I  think  this  is  not  properly  a  commitment  of  that  description,  but 
rather  in  the  nature  of  a  limited  or  qualified  execution, — ^its  object 
being  to  get  the  money  by  coercing  the  person  of  the  debtor.  The 
principal  grounds  upon  which  it  has  been  contended  that  the  commit- 
ment in  question  is  for  punishment  only,  are,  that  the  imprisonment 
under  it  does  not  operate  as  a  satisfaction  of  the  debt,  and  that  the 
party  committed  is  not  entitled  to  his  dbcharge,  upon  the  mere  pay- 
ment of  ^he  debt.  But  the  110th  section  of  the  9  &;  10  Vict.  c.  p^gg 
95,  enacts,  that,  where  the  person  imprisoned  under  the  act  shall  ^ 
have  satisfied  the  debt  and  costs,  he  shall  be  discharged  out  of  custody, 
<«upon  the  certificate  of  such  payment  or  satisfaction,  signed  by  the 
clerk  of  the  court,  by  leave  of  the  judge  of  the  court.*'  The  fair 
meaning  of  that  section  is,  that,  when  the  money  is  paid,  the  judge 
becomes  a  mere  ministerial  officer  to  order  the  discharge.     He  has  no 

(a)  And  see  Winter  r.  Dibdin,  13  M.  A  W.  25.t 
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discretion.  The  prisoner  is  entitled  to  the  order  as  a  matter  of  coQrse.(a) 
It  seems  to  me,  therefore,  that  there  is  nothing  in  the  nature  of  the 
custody  here  to  deprive  the  defendant  of  his  privilege,  bat  that  the  case 
is  the  same  as  if  it  were  an  application  for  redress  for  an  apprehension 
under  process  issuing  of  execution  oat  of  one  of  the  superior  courts. 
Then  it  is  said,  that,  assuming  the  defendant  to  be  entitled  to  be  dis- 
charged, the  application  for  that  purpose  should  have  been  made  to  the 
court  out  of  which  the  process  issued ;  for,  that,  there  being  nothing 
irregular  or  informal  in  the  warrant,  this  court  has  no  right  to  interfere. 
But  I  think  there  is  a  difficulty  in  that  argument.  According  to  the  old 
practice,  the  course  was,  not  to  discharge  the  prisoner  on  motion,  but 
to  issue  a  writ  of  privilege :  and  Mr.  Milward  has  failed  to  satisfy  me 
that  such  a  writ  could  issue  out  of  the  petty-bag  office  to  the  county 
court.  The  party,  therefore,  must  have  some  other  remedy.  He  is 
illegally  detained  in  custody.  The  ordinary  remedy  in  such  a  case  is, 
to  apply  for  a  habeas  corpus,  assisted,  as  here,  by  affidavits  showing  that 
the  detention  is  illegal, — as  was  held  by  the  Court  of  Queen's  Bench  in 
^Q ...  Ex  parte  *Eggington.  We  have  also  the  authority  of  my  Brother 
^  Patteson,  who  discharged  a  servant  of  Her  Majesty  upon  precisely 
the  same  ground  upon  which  this  gentleman's  discharge  is  sought.  I 
think  that  will  amply  justify  us  in  adopting  the  same  course,  and  order- 
ing Dr.  Dakins  to  be  discharged  from  custody. 

Grbsswbll,  J. — ^I  am  of  the  same  opinion.  It  is  conceded  that  Dr. 
Dakins  is  by  reason  of  his  office  privileged  from  arrest  in  execution  for 
debt;  and  that,  if  this  were  the  case  of  a  mere  commitment  for  non- 
payment of  a  debt,  he  would  be  entitled  to  his  discharge.  Now,  I  think 
this  is  to  be  considered  as  an  imprisonment  in  execution  for  a  debt, 
though  the  debt  is  not  discharged  by  the  imprisonment.  The  reasons 
why  the  incarceration  of  the  debtor  was  considered  to  be  a  satisfaction 
of  the  debt  in  the  superior  courts,  are  not  applicable  to  these  commit- 
ments. It  is  true,  that,  in  every  one  of  the  instances  mentioned  in  the 
99th  section  of  the  9  &  10  Vict.  c.  95,  there  is  something  like  miscon- 
duct :  but  the  110th  section  shows  that  the  object  of  the  imprisonment 
is,  the  enforcing  payment  of  the  debt;  it  enacts  "that  any  person  im- 
prisoned umder  this  act  who  shall  have  paid  the  debt  or  demand,  or  the 
instalments  thereof  payable,  and  costs  remaining  due  at  the  time  of  the  ' 
order  of  imprisonment  being  made,  together  with  the  costs  of  obtaining 
such  order,  and  all  subsequent  costs,  shall  be  discharged  out  of 
custody;"  and  then  it  specifies  how,  viz.  <«upon  the  certificate  of  such 
payment  or  satisfaction,  signed  by  the  clerk  of  the  court,  by  leave  of 
the  judge  of  the  court  in  which  the  order  of  imprisonment  was  made." 
The  debt  being  paid,  the  judge  is  as  much  bound  to  grant  leave  for  the 

'  (a)  But  see  Davies  v.  Fletcher,  2  Ellii  A  B.  271,  277  (E.  G.  L.  R.  toL  75),  where  Lord  Camp, 
bell  MTS :  *'  Payment  did  not  purge  the  contempt  in  not  appearing.  Such  a  eommitment  as  the 
present  is  Jttj  different  £rom  an  execuUon  or  an  attachment  for  not  paying  money." 
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party's  discharge,  as  the  clerk  is  bound  to  sign  the  certificate  of  paynoent. 
That  shows  that  the  commitment  really  is  a  commitment  for  non-pay- 
ment of  the  debt,  and  not  merely  as  a  ^punishment  for  contempt ;  ^^g. 
and,  consequently,  the  character  of  the  imprisonment  here  does  ^ 
not  take  away  the  applicant's  privilege.  Then  it  is  said  that  the  party 
should  have  applied  in  the  first  instance  to  the  judge  of  the  county 
court.  Upon  that  matter,  however,  I  am  quite  satisfied  to  rely  upon 
the  decision  of  my  Brother  Patteson,  to  which  we  have  been  referred. 
The  rule  must  be  made  absolute. 

Williams,  J. — ^I  am  of  the  same  opinion.  After  full  consideration, 
I  am  satisfied  that  the  applicant  is  improperly  in  custody,  because,  it 
being  admitted  that  he  is  privileged  from  arrest  under  civil  process,  I 
think  he  is  now  being  detained  under  civil  process.  It  is  true  that  the 
99th  section  of  the  9  &  10  Vict.  c.  95,  does  not  authorize  the  county 
court  judge  to  commit  to  prison  except  in  cases  of  misconduct :  but, 
when  imprisonment  is  ordered,  it  is  in  effect  for  the  non-payment  of  the 
debt.  That  is  obvious,  from  the  110th  section.  I  was  at  first  inclined 
to  think  that  that  section  did  not  make  it  imperative  on  the  judge  of 
the  county  court  to  order  the  discharge  of  the  party,  on  payment  of 
the  debt  and  costs.  But,  upon  reflection,  I  think  it  clearly  is  impera- 
tive on  the  judge  to  give  leave  for  the  prisoner's  discharge,  where  he 
has  paid  the  debt  and  costs,  and  the  clerk's  certificate  to  that  effect 
is  laid  before  him.  That  satisfies  my  mind  that  the  commitment  is 
equivalent  to  an  imprisonment  under  an  attachment  for  non-payment 
of  a  debt,— or  in  other  words,  that  it  is  substantially  civil  process. 
The  question  upon  which  I  have  felt  the  greatest  difficulty,  is,  whether 
a  habeas  corpus  was  the  appropriate  remedy.  But  I  am  satisfied  on 
that  score  with  the  decision  of  Mr.  Justice  Patteson,  who  well  consi- 
dered the  matter.  I  was  at  first  inclined  to  think  with  Mr.  Milwardy 
that  the  proper  course  would  be,  to  apply  to  the  court  out  of  which 
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the  process  issued :  but  the  ^authority  of  that  case  is  sufficient  to 
show  that  this  court  Ifas  power  to  order  a  habeas  corpus  to  issue 
in  all  cases  where  the  party  applying  can  show  that  he  is  improperly  in 
custody  and  is  entitled  to  be  discharged. 

Crowdbr,  J. — I  am  of  the  same  opinion.  This  application  involves 
two  questions, — first,  whether  Dr.  Dakins  is  entitled  to  the  privilege 
he  claims, — secondly,  whether  he  has  adopted  the  right  mode  of  assert- 
ing it.  The  first  question  depends  upon  the  99th  and  110th  sections 
of  the  9  &  10  Vict.  c.  95.  Looking  at  both  these  sections  together,  it 
seems  to  me  that  the  commitment  under  the  former  amounts  to  a  com- 
mitment on  civil  process ;  for,  although  it  is  only  in  cases  of  misconduct 
on  the  part  of  the  debtor  that  the  judge  of  the  county  court  has  power 
to  commit,  the  110th  section  admits  of  a  different  construction,  inas- 
much as  the  payment  of  the  debt  and  costs  entitles  the  party  to  his 
discharge  at  once.     The  judge  has  no  discretion.     If  that  were  not  so, 
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a  party  might  be  committed  for  forty  days,  and,  tboagh  he  paid  the 
debt  the  next  day,  the  judge  might  keep  him  in  custody  for  thirty-nine 
days  more.  That  is  a  thing  that  would  not  be  very  likely  to  ocenr : 
but  at  the  same  time,  I  think  it  is  a  power  which  the  legislature  did 
not  mean  to  give  to  the  judge.  As  to  the  second  question,  it  seems  to 
me  that  Mr.  Justice  Patteson's  decision  ought  to  guide  us ;  more  espe- 
cially as  Mr.  Miltoard  has  failed  to  show  us  that  the  writ  of  privilege 
could  issue  to  a  county  court.  The  absence  of  authority  for  that,  shows, 
I  think,  that  a  habeas  corpus  is  the  proper  remedy. 

Rule  absolute  to  discharge  the  defendant. 


♦97]  In  the  Matter  of  FRANCIS  ROBERT  NEWTON.   May  b. 

This  court  has  no  power  to  grant  a  habeas  oorpos  to  bring  ap  a  prisoner  who  has  been  oonTiettfd 

at  the  Central  Criminal  Conrt,  on  the  ground  that  the  offienoa  oharged  wai  eoininitted  at  a 

place  oat  of  the  juris  diction  of  that  court 
The  proper  coarse  is,  to  apply  to  the  Attorney-General  for  his  fiat  for  the  allowance  of  a  writ  of 

error  coram  nobis,  the  granting  or  withholding  of  which  is  matter  for  hit  dfs0r«tion. 
The  oourt  declined  to  allow  the  motion  for  the  habeas  to  be  made  by  the  father  of  the  prisoner, 

but  required  it  to  be  made  by  counsel. 

At  the  session  held  at  the  Central  Criminal  Court  in  December  last, 
Francis  Robert  Newton  and  William  Philip  Newton  were  tried  upon  an 
indictment,  charging  them,  in  the  first. count,  with  an  attempt  to  mur- 
der one  Adam  Stewart  Kerr,  by  striking  him  with  a  whip  and  a  stick ; 
in  the  second  count,  with  a  felonious  assault ;  and  in  the  third  count, 
with  a  misdemeanor  in  unlawfully  wounding  the  prosecutor.  To  this 
indictment,  the  prisoners  pleaded  not  guilty.  They  were  acquitted  of 
the  felony,  but  found  guilty  of  the  misdemeanor,  under  the  14  k  15 
Vict.  c.  19,  s.  5.(a)  They  were  thereupon  sentenced  to  be  imprisoned 
in  the  county  gaol,  Horsemonger  Lane,  the  former  for  a  period  of  nine 
the  latter  for  three  calendar  months. 

The  indictment  alleged  that  the  ofTenoe  was  committed  in  «the 
grounds  of  the  Beulah  Spa  at  Norwood,  in  the  parish  of  Lambeth,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court." 
^gg^  Having  afterwards  ascertained  that  the  grounds  of  the  "^Beulah 
^  Spa  were  not  in  the  parish  of  Lambeth,  but  in  the  parish  of  Croy- 
don, and  consequently  not  within  the  jurisdiction  of  the  Central  Crimi- 
nal Court,-*being  upwards  of  seven  hundred  and  seventy  yards  from 

(o)  Which  enacts,  that,  "  if  upon  the  trial  of  any  indictment  for  any  felony,  except  murder  or 
manslaughter,  where  the  indictment  shall  allege  that  the  defendant  did  cut,  stab,  or  wound  any 
person,  the  Jury  shall  be  satisfied  that  the  defendant  is  guilty  of  the  cutting,  stabbing,  or  wound- 
ing charged  in  such  indictment,  but  are  not  satisfied  that  the  defendant  is  guilty  of  the  felony 
charged  in  such  indictment,  then  and  in  every  such  case  the  Jury  may  acquit  the  defendant  of 
such  felony,  and  find  him  guilty  of  unlawfully  cutting,  stabbing,  or  wounding,  and  thereupon  such 
defendant  shall  be  liable  to  be  punished  in  the  same  manner  as  if  he  had  been  oonvioted  upon 
an  indictment  for  the  misdemeanor  of  cutting,  stabbing,  ur  wounding." 
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the  nearest  boundary  of  the  parish  of  Lambeth,  or  any  other  parish  oi- 
place  within  the  jurisdiction  of  that  court,(a) — the  prisoners  caused  ap- 
plication to  be  made  to  Lord  Campbell  and  Grovder,  J.,  at  the  next 
session,  to  direct  the  officer  of  the  court  so  to  draw  up  the  record  of 
their  conviction  as  to  leave  it  open  to  them  to  raise  the  question  of 
jurisdiction  upon  a  writ  of  error.  The  application,  however,  was  re- 
fused, as  being  too  late. 

The  prisoners  then  applied  to  the  Attorney-General  for  his  fiat  for 
the  allowance  of  a  writ  of  error,  the  application  being  supported  by 
affidavits  and  by  counsers  certificate.  After  hearing  both  sides  by 
eounsel,  the  Attorney-General  declined  to  grant  his  fiat,  on  the  ground 
that  no  want  of  jurisdiction  appeared  upon  the  record,  and  that,  if  the 
Bame  were  alleged  as  error  in  fact,  it  would  contradict  the  record. 

An  application  was  then  made  to  Cresswell,  J.,  at  ^Chambers, 
for  the  discharge  of  the  prisoners  on  a  habeas  corpus ;  which  was 
hegatived  on  the  same  ground. 

The  prisoner  Francis  Robert  Newton  afterwards  (the  term  of  impri- 
sonment of  the  other  prisoner  having  expired)  upon  the  authority  of 
Rex  V.  Wilkes,  4  Burr.  2527,  moved  for  a  mandamus  in  the  Court  of 
Queen's  Bench  to  compel  the  Attorney-General  to  grant  a  fiat ;  and 
that  likewise  was  refused. 

Augustus  Henry  Newton,  the  father  of  the  prisoner,  on  a  former  day 
in  this  term,  moved,  on  behalf  of  his  son,  for  a  writ  of  habeas  corpus 
to  bring  him  up  to  be  discharged  from  custody  on  the  grounds  above 
alleged.  [Jbrvis,  C.  J. — Can  we  hear  you  on  behalf  of  a  third  per- 
son ?]  The  statute  81  Car.  2,  c.  2,  s.  8,  authorizes  the  application  to 
be  made  by  the  party  detained,  <<or  any  one  on  his  or  their  behalf." 
Mrs.  Cobbett  has  on  several  occasions  been  permitted  to  move  in  this 
and  other  courts  on  behalf  of  her  husband.(ft)  [Jbrtis,  C.  J. — That 
is  rather  a  different  case.  We  will  consider  the  point,  and  the  matter 
tnay  be  mentioned  again  to-morrow.] 

Jeryis,  C.  J.,  at  the  sitting  of  the  court  on  the  following  morning, 
intimated  to  Mr.  Newton,  that  the  judges  had  come  to  the  conclusion, — 
without  laying  down  any  inflexible  rule  upon  the  subject,-^that  it  would 
be  better  under  all  circumstances  that  the  motion  should  be  made  by 
counsel. 

J,  JET.  Hodgnan  now  moved  accordingly. — The  Attorney-General  was 

(tt)  Tbe  jarisdiction  of  the  Central  CrimiDal  Court,  under  the  4  A  5  W.  4,  c.  36,  s.  2,  so  fur  aa 
regard!  the  oonaty  of  Surrey,  ii  eonflned  to  the  foUowing  paiisfaee  and  plaeei : — "  the  borough 
of  Soathwark,  the  i»riihei  of  Battersca,  Bermondsey,  Camberwen,  Christohurcb,  Clapham,  Lam* 
beth,  St  Mary  Newington,  Rotherhitbe,  Streatham,  Barnes,  Putney,  that  part  of  St  Paul 
Beptford  which  is  within  the  same  county  of  Surrey,  Tooting,  Qraveney,  Wandsworth,  Merton, 
ifarUake,  Kaw,  Biebnoiid,  Wimbledon,  the  Clink  Liberty,  and  the  district  of  Lambeth  Palaee." 

Where  a  felony  or  misdemeanor  is  committed  on  the  boundaxy  of  two  or  more  counties,  or 
within  the  distance  of  fiw  hundred  yards  of  the  boundary,  the  same  may  be  laid  in  either  county : 
T  O.  4y  e.  64,  s.  12.  Bat  this  enactment^  it  seems,  extends  to  the  boundaries  of  eouniiet  only, 
iad  not  to  prosecutions  in  limited  Jurisdictions :  see  Rex  v.  Welch,  1  Mood.  C.  C.  175. 

(6)  See  Bx  parte  Cobbatt,  d  C.  B.  418  (S.  C.  L.  R.  vol  57). 
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probably  right  in  declining  to  grant  his  fiat,  upon  the  aathority  of  The 
King  V.  Carlile,  2  B.  &  Ad.  362,  971  (E.  C,  L.  E.  22).  The  proper 
*1001  ^^^®®  ^^  proceeding,  *therefore,  would  seem  to  be  by  habeas, — 
^  not  under  the  31  Car.  2,  c.  2,  but  at  common  law.(a)  [Jbrvis, 
C.  J. — You  move  upon  an  affidavit  showing  that  the  jury  came  to  a 
wrong  conclusion  upon  a  question  of  fact,  viz.  the  place  where  the  offence 
was  committed.  They  might  have  come  to  a  wrong  conclusion  as  to 
the  prisoner's  guilt  of  the  offence  imputed  to  him.  Is  that  a  ground 
for  a  habeas  corpus  ?  Is  not  their  verdict  on  it  an  estoppel  ?]  The 
jury  have  assumed  a  jurisdiction  which  the  law  has  not  given  them. 
[Jkrvis,  C.  J. — Have  you  any  authority  for  such  an  application, — any 
case  where  the  party  has  admitted  the  jurisdiction  ?]  There  is  no  case 
precisely  in  point.  But  it  is  submitted  that  there  is  authority  for  say- 
ing that  affidavits  may  be  used  upon  applications  of  this  nature,  to  show 
facts  which  are  not  set  forth  upon  the  rec6rd.  Thus,  in  Ex  parte  Lam** 
pon,  3  Deac.  &  Gh.  751,  where  a  party  was  brought  before  Lord 
Brougham,  C,  by  habeas  corpus,  to  be  discharged  from  imprisonment 
under  an  illegal  warrant  of  commissioners  of  bankrupt,  his  lordship 
said, — «<  Certainly  affidavits  may  be  read  for  the  purpose  of  showing 
circumstances  not  set  forth  in  the  warrant;  otherwise,  the  grossest 
injustice  might  be  occasioned  either  from  carelessness  or  design ;  for^ 
there  would  be  nothing  to  prevent  commissioners  from  making  up  a  war* 
rant  either  false  or  faulty ;  and,  as  the  London  commissioners  are  oon^ 
stituted  judges  of  record,  no  action  would  lie  against  them  for  the  con- 
sequences of  such  an  act."  [Jervis,  C.  J. — Here,  you  seek  to  eontrah 
diet  the  record.  Might  you  not  have  traversed  the  allegation  as  to  the 
locality  ?]  Probably  we  might.  In  the  case  of  In  re  Bailey,  2  Ellis 
k  B.  607  (E.  C.  L.  R.  75),  the  return  to  a  habeas  corpus  ad  subjicien- 
dum, to  bring  up  B.,  assigned  as  the  cause  of  B.'s  detention  a  warrant 
*1011  ^7  ^  J^B^^^^9  which  "^recited,  in  the  past  tense,  that  <«B.  was*'  this 
^  day  «( convicted  before  me*'  of  an  offence  against  the  statute  4 
G.  4,  c.  34,  <«and  I,  the  same  justice,  adjudged"  that  B.  should  be  com- 
mitted for  two  months,  with  hard  labour ;  and  the  warrant  then,  in  the 
present  tense,  commanded  the  constables  to  take  and  the  gaoler  to  re- 
ceive B.  The  warrant  did  not  set  forth  the  evidence,  nor  state  that  it 
was  taken  in  the  prisoner's  presence,  or  on  oath.  And  the  court  held 
that  it  was  open  to  the  prisoner  to  show  by  affidavit,  that  there  was  no 
evidence  from  which  the  justice  might  reasonably  draw  an  inference 
that  the  relation  of  master  and  servant  existed  between  the  prisoner 
and  his  employer,  as  that  would  show  that  the  justice  had  no  jurisdic- 
tion. 

Jbrvis,  C.  J. — The  question  raised  in  this  case  is  undoubtedly  one 
of  very  great  importance.     No  authority  has  been  found  to  warrant  it. 

(a)  See  the  judgment  of  Patteson,  J.,  in  Carus  Wilson'i  Case,  7  Q.  B.  1008  (E.  C.  L.  B. 
ToL  53). 
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The  point,  it  would  Beem,  therefore,  has  never  before  been  raised, — ^it 
may  be  because  it  is  so  plain  that  there  is  nothing  in  it.  The  state  of 
things  is  this : — Mr.  Newton  has  been  tried  and  convicted  on  an  indict- 
ment alleging  that  the  offence  charged  was  committed  within  the  juris- 
diction of  the  Central  Criminal  Gonrt.  Either  that  was  traversed,  or 
the  jurisdiction  was  admitted  by  pleading  over.  If  it  were  traversed, 
the  finding  of  the  jury  is,  that  the  prisoner  committed  the  offence  with- 
in the  jurisdiction  of  the  court,  as  alleged.  He  now  seeks  to  impeach 
that  finding,  on  the  ground  that  the  place  where  theioffence  was  actually 
committed  is  more  than  one  thousand  yards  distant  from  the  boundary 
of  the  parish  in  which  the  record  alleges  it  to  have  been  committed. 
That  is  not  to  be  governed  by  the  inquiry  whether  the  fact  be  indispu- 
table or  otherwise.  If  we  could  entertain  the  application  because  the 
boundary  is  clearly  ascertained,  we  should  be  equally  bound  to  enter- 
tain disputes  of  the  most  ^refined  and  minute  character.  The  r;^|Qo 
inconvenience  of  this  is  manifesto  The  truth  is,  that  the  remedy  ^ 
is  not  by  an  application  of  this  sort.  The  proper  course  is,  to  apply 
to  the  Attorney-General  for  his  fiat  for  a  writ  of  error  coram  nobis,  on 
the  ground  that  there  is  error  in  fact,— dehors  the  record.  The  Attor- 
ney-General has  a  discretion  to  grant  or  to  refuse  it.  It  is  not  to  be 
granted  capriciously,  or  as  a  matter  of  course,  (a)  He  is  bound  to  re- 
fuse it  if  he  thinks  justice  requires  that  he  should  do  so.  When  I  was 
Attorney-General,  I  had  occasion  to  look  into  this  matter  with  the 
deepest  anxiety.  I  was  applied  to  to  grant  a  fiat  for  the  allowance  of 
a  writ  of  error  in  the  case  of  the  Mannings,  who  had  been  convicted 
of  murder :  and,  after  much  and  most  painful  reflection  and  inquiry,  I 
felt  it  to  be  my  duty  to  refuse  it :  and  I  accordingly  did  so.  I  have 
always  thought,  and  still  think,  that  the  granting  or  withholding  the 
fiat  is  matter  entirely  for  the  discretion  of  the  Attorney-General,  sub- 
jeet  to  the  wholesome  control  of  public  opinion  and  of  the  proper 
authorities.  Failing  that  remedy,  the  party  cannot  question  the  truth 
of  the  record  upon  a  habeas  corpus.  This  does  not  leave  the  party 
wholly  without  redress :  he  may  obtain  it  from  the  prerogative  of  the 
crown.  He  may  make  application  to  the  Secretary  of  State.  Possibly 
that  oonrse  has  already  been  resorted  to  without  success.(i)  I  am 
clearly  of  opinion  that  this  application  is  as  groundless  as  it  is  unpre- 
eedented. 

Crbsswbll,  J. — ^I  am  of  the  same  opinion.     A  record  *is  of  r^-t^q 
so  high  a  nature,  that,  according  to  the  case  of  The  King  v.  Car-  ^ 
lile,  2  B.  &  Ad.  862,  971  (E.  C.  L.  R.  vol.  22),  if  you  assign  for  error 
in  fact  that  which  contradicts  the  record,  it  is  ill.     So  that  we  are 
asked  to  do  upon  a  motion  for  a  habeas  corpus  that  which  we  could  not 

(«)  «<]>iMr«tioii,  wben  applied  to  a  court  of  Jnatiee,  meant  tomnd  diioretioa  guided  hy  law.  It 
matt  be  goveroed  by  rale,  not  bj  hnmoar ;  it  must  not  be  arbitrary,  ragne,  and  ianciful,  but 
legal  and  regnlar."    Per  Lord  Mansfield,  in  Rex  v.  WUket,  2  Burr.  2539. 
(h)  Hodgtam  intimated  that  thit  wat  the  faet 
VOL.  XVI. — 12  .   -  '  . 
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do  on  a  writ  of  error.     What  authority  has  this  court  to  discharge  the 
prisoner  ?     That  can  rest  only  with  the  Secretary  of  State. 

Williams,  J. — I  am  quite  of  the  same  opinion.  The  arerment  that 
the  offence  was  committed  within  the  jurisdiction  of  the  Central  Grimi* 
nal  Court  was  just  as  material  as  any  other  averment  contained  in  the 
indictment.  If  the  prosecutor  had  failed  to  prove  it,  he  would  have 
failed  to  sustain  the  indictment,  and  the  prisoner  would  have  been  enti- 
tled to  an  acquittal.  If  an  application  of  this  sort  could  be  entertained, 
it  would  be  open  to  a  party,  after  a  lengthened  inquiry  at  the  assizes  as 
to  whether  or  not  the  alleged  offence  was  committed  within  the  county, 
to  cause  himself  to  be  brought  up  by  habeas  corpus,  and  have  the  whole 
matter  tried  over  again  upon  affidavits.  So  monstrous  a  state  of  things 
never  could  be. 

Crowder,  J. — I  am  of  the  same  opinion.  In  the  absence  of  any 
authority  for  this  motion,  we  are  bound  to  disallow  it.  Ordinarily,  upon 
criminal  trials,  the  jurisdiction  of  the  court  over  the  place  where  the 
offence  is  alleged  to  have  been  committed  is  assumed.  And  here,  no 
doubt,  the  trial  proceeded  upoii  the  assumption  that  Beulah  Spa  was 
within  the  jurisdiction  of  the  Central  Criminal  Court.  Whether  it  waa 
so  or  not  was  as  much  a  matter  of  fact  to  be  proved  (or  admitted)  aa 
any  other  fact  alleged  in  the  indictment,  in  order  to  establish  the  coa- 
viction.  We  are  now  called  upon  to  moot  that  question  upon  affidavit. 
We  cannot  do  that.    The  record  conclusively  establishes  the  fact. 

Refused. 


*104]  *CpLEMAN  v.  RICHES.    May  2. 

A  toaster  is  eiTilly  rftsponstble  for  the  fraud  or  negligenoe  of  hii  iMraat  aoting  in  th«  ooarie  «f 
hia  employment ;  bat  not  for  an  act  of  wttful  fWiu4  or  negligence  done  hj  him  oat  of  the 
scope  of  bia  aatbority,  or  inconsistent  with  the  coarse  of  his  employment 

Therefore,  where  A.,  the  senrant  of  a  wharfinger,  fhradulently  rifpned  a  receipt  pnrporttng  Co 
be  an  aoknowledgment  that  certain  wheat  had  been  ddivered  at  hie  employer's  wharf,  to  be 
shipped  to  the  order  of  C,  no  such  wheat  having  in  fact  been  delivered,  and  thereby  wilfully 
induced  C.  to  pay  the  price  thereof  to  the  pretended  vendor : — Held,  that  the  whai^nger  was  not 
liable, — althongh  it  was  proved  that  C/f  eonrse  of  dealing  was,  to  pay  for  aU  wheat  delirertd 
for  him  at  the  wharf,  on  the  prodaction  by  the  vendor  of  the  wharfinger's  receipt,  and  that  the 
latter  knew  it. 

Bat,  tembUf  that  it  would  have  been  otherwise,  if  there  had  been  any  evidence  of  an  vnd*- 
standing  or  agreement  between  0.  and  the  wharfinger  to  the  effect  above  stated. 

The  declaration  stated  that  the  defendant  falsely  and  fraudulently 
affirmed  to  the  plaintiif  that  the  defendant  had  received  at  Bristol  for 
the  plaintiff,  from  one  W.  S.  Lewis,  to  be  taken  care  of  and  carried  for 
the  plaintiff  by  the  defendant  from  Bristol  to  Cardiff,  for  rewai^  in  that 
behalf  to  him  from  the  plaintiff,  fifty^eight  sacks  of  wheat  containing 
five  bushels  each,  and  one  sack  of  wheat  containing  four  bushels,  which 
the  plaintiff  before  the  said  affirmation,  as  the^efendant  before  and  at 
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the  time  of  the  said  affirmation  irell  kneir,  had  bought  from  the  said 
W.  S.  Lewis  for  the  sum  of  1242.  15«.,  payable  on  the  receipt  by  the 
defendant  at  Bristol  of  the  said  sacks  of  wheat  from  the  said  W.  S. 
Lewis  for  the  plaintiff,  to  be  so  taken  care  of  and  carried  as  aforesaid ; 
whereby  the  plaintiff  was  induced  to  pay,  and  did  pay,  to  the  said 
W.  S.  Lewis  the  said  agreed  sum  of  1242.  15s. :  whereas,  in  truth  and 
in  fact,  as  the  defendant  at  the  time  of  the  said  affirmation  well  knew, 
the  said  sacks  of  wheat,  or  any  of  them,  had  not  at  the  time  of  such 
affirmation,  nor  had  they  or  any  of  them  since,  been  so  received  by  the 
defendant  for  the  plaintiff;  and  the  said  sum  of  1242.  15«.  so  paid  aa 
aforesaid  had  been  wholly  lost  to  the  plaintiff. 

There  was  also  a  count  charging  the  defendant  with.having  converted 
to  his  own  use,  or  deprived  the  plaintiff  of  the  use  and  possession  of, 
the  plaintiff*8  goods,  that  is  to  say,  fifty-nine  sacks  of  wheat. 

*The  defendant  pleaded  not  guilty.  P^^  ^. 

The  cause  was  tried  before  Martin,  B.,  at  the  last  Assizes  at  '- 
Gloucester.  The  facts  that  appeared  in  evidence  were  as  follows : — 
The  plaintiff  was  a  corn-dealer  and  miller  residing  at  Llandaff,  and  was 
in  the  habit  of  attending  the  market  at  Bristol  every  week  for  the  pur- 
pose of  buying  corn.  The  defendant  was  a  wharfinger  and  carrier, 
having  vessels  which  traded  between  Bristol  and  Cardiff.  The  plaintiff 
had  been  in  the  habit  of  shipping  com  by  the  defendant's  vessel ;  the 
course  of  dealing  being  as  follows : — When  the  plaintiff  purchased  corn, 
he  directed  the  seller  to  deliver  it  at  the  defendant's  wharf,  to  be  there 
shipped  for  Cardiff;  and,  upon  the  production  by  the  seller  of  a  receipt 
signed  by  the  defendant  or  his  agent  vouching  for  the  delivery  of  the 
corn  at  the  wharf,  the  plaintiff  paid  him  the  amount. 

On  the  7th  of  December,  1854,  the  plaintiff's  son  attended  the  Bris- 
tol market,  and  purchased  of  one  Lewis  a  parcel  of  wheat,  which  he 
directed  Lewis  to  deliver  <«to  George  Coleman,  Riches's  Wharf,  11 
Welsh  Bank,  Bristol;"  and,  upon  meeting  Lewis,  accompanied  by 
Board,  the  defendant's  agent,  at  the  wharf,  and  Lewis  producing  a 
receipt  in  the  usual  form,  signed  by  Board,  and  representing  in  Board's 
presence  that  the  wheat  had  been  delivered  at  the  wharf,  the  plaintiff 
paid  Lewis  the  price,  1242.  158.  It  turned  out  that  the  transaction 
was  a  fraud  on  the  part  of  Lewis  and  Board,  the  wheat  never  having 
been  delivered  at  all  at  the  wharf;  and,  upon  inquiry,  Lewis  was  not 
to  be  found,  and  Board  absconded. 

For  the  defendant,  it  was  submitted  that  he  was  not  responsible  for 
this  fraud  on  the  part  of  his  agent. 

The  learned  baron  was  of  opinion  that  the  action  would  not  lie,  and 
directed  a  nonsuit,  reserving  leave  to  the  defendant  to  move  to  set  aside 
the  nonsuit,  and  enter  a  verdict  for  1242.  15«.,  if  the  court  should  think 
the  action  maintainable. 
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*Keating^  on  a  former  day  in  this  term,  obtained  a  role  niai 
accordingly. 

Whatdey  and  Phipson  now  showed  cause. — There  was  no  evidence 
for  the  jury  to  fix  the  defendant  with  liability  for  the  fraud  of  his  agent 
Board.  The  important  question  is,  what  was  Board's  duty  with  refer- 
ence to  his  employ  by  the  defendant  ?  That  Lewis  and  Board  had  con- 
spired to  defraud  the  plaintiff,  there  can  be  no  doubt.  [Jervis,  C.  J. — 
The  false  representation  was  made  by  Lewis,  Board  being  present. 
Two  questions  will  arise, — one,  whether  Board  had  authority  from  his 
employer  to  act  as  he  did, — the  other,  whether  he  was  acting  within  the 
scope  of  his  authority  in  going  with  Lewis  to  countenance  Lewis's  mis- 
representation. Crbsswbll,  J. — Where  is  the  evidenee  that  Riches 
was  cognisant  of  or  party  to  the  course  of  dealing  suggested  ?]  There 
is  none.  The  main  question  is,  whether  Board  was  acting  within  the 
scope  of  his  authority  in  giving  a  receipt  or  acknowledgment  for  wheat 
which  had  never  in  fact  been  delivered.  This  was  a  criminal  act,  for 
which  both  Board  and  Lewis  might  be  indicted.  How  can  Riches  be 
liable  for  the  criminal,  the  felonious  act  of  his  servant  ?  [Jervis,  G.  J. 
— I  certainly  do  not  see  how  Riches'  knowledge  that  Coleman  was  in  the 
habit  of  paying  the  vendors  on  the  production  of  his  receipt  acknow- 
lodging  the  delivery  of  the  wheat,  makes  his  giving  such  receipt  a 
representation  to  Coleman.]  A  principal  never  has  been  held  liable 
for  the  act  of  his  agent,  unless  for  something  done  within  the  scope  of 
his  authority  and  in  the  oourse  of  his  employment  as  agent.  The 
better  expression  is  <<  the  course  of  his  employment ;"  and  that  is  a 
mixed  question  of  law  and  fact.  To  make  the  principal  liable,  the  agent 
or  servant  must  be  employed  by  him  to  do  the  act  in  the  course  of  the 
performance  of  which  he  is  guilty  of  the  negligence  or  the  fraud 
^complained  of.  [Jbrvib,  C.  J. — The  authority  of  this  man 
was  of  a  limited  character.  He  was  only  authorized  to  give  re- 
<;eipt8  when  the  wheat  was  actually  delivered.]  In  Bacon's  Abridg- 
ment, Mdster  and  Servant  (K,)  it  is  said :  <'  The  reason  why  the  acta 
of  a  servant  are,  in  many  instances,  esteemed  the  acts  of  the  master, 
arises  from  the  relation  between  a  master  and  servant ;  for  as  in  strict- 
ness everybody  ought  to  transact  his  own  affairs,  and  it  is  by  the  favour 
and  indulgence  of  the  law  that  he  can  delegate  the  power  of  acting  for 
him  to  another,  it  is  highly  reasonable  that  he  should  answer  for  such 
substitute,  at  least  civiliter ;  and  that  his  acts,  being  pursuant  to  the 
authority  given  him^  should  be  deemed  acts  of  the  master.  Therefore, 
if  a  goldsmith  makes  a  plate,  wherein  he  mingles  dross,  so  that  it  is  not 
according  to  the  standard,  and  by  his  servant  sells  it,  an  action  lies 
against  the  master,  because  it  fails  in  the  price  in  silver.  But,  if  A., 
being  possessed  of  certain  artificial  and  counterfeit  jewels,  of  the  value 
of  168Z.,  and,  knowing  them  to  be  such,  delivers  them  to  B.,  his  ser- 
vant, commanding  him  to  transport  the  said  jewels  to  Barbary,  and  to 
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sell  them  to  the  King  of  Barbarj,  or  sach  other  person  as  would  bay 
them,  but  gives  B.  no  charge  to  conceal  their  being  counterfeit;  and 
thereupon  B.  goes  into  Barbary,  and,  knowing  those  jewels  to  be  conn- 
terfeit,  shows  them  to  G.  for  good  and  true  jewels,  and,  affirming  to  Q 
that  they  were  worth  810/.,  desires  G.  to  sell  them  to  the  said  King  for  j 

810L,  which  money  G.  pays  B.,  and  B.  thereupon  immediately  returns 
to  England,  and  pays  the  810}.  to  A.,  his  master ;  and  after,  the  jewels 
being  discorered  to  be  counterfeit,  G.  is  imprisoned  by  the  said  King  \ 

till  he  repays  the  810{.  out  of  his  own  effects, — of  all  which  matters  G. 
gives  notice  to  A.,  and  demands  satisfaction,  &c. :  yet  no  action  lies  ! 

against  A.,  for,  jewels  are  in  themselves  of  an  uncertain  value,  and  B.  i 

was  not  by  A.  particularly  directed  to  G.,  and  all  *that  was  done  r^.^  aq  j 

quoad  G.  was  the  voluntary  act  of  the  servant,  for  which  the  ^  j 

master  is  not  bound  to  answer:''  Southern  v.  How,  Gro.  Jac.  468, 
Bridgman,  125,  Poph.  148,  2  Roll.  Rep.  5,  26,  2  Moll.  880.  [Jervis, 
G.  J. — Mr.  Smith,  in  his  Mercantile  Law,  5th  edit.  p.  168,  says  the  | 

master  was  held  liable  in  the  case  put  in  Bacon's  Abridgment :  and  i 

he  adds, — <<  The  reason  given  for  this  by  Lord  G.  J.  Holt  appears  a  | 

sensible  one :  <  Seeing,'  says  he,  <  that  some  one  must  be  a  loser  by  the  | 

deceit,  it  is  more  reasonable  that  he  who  employs  and  confides  in  the 
deceiver  should  be  the  loser,  than  a  stranger.(a)  Such  certainly  was 
the  opinion  of  the  Roman  lawyers,  <  Procurationis  scientiam  et  dolum 
noscere  debere  dominus,  neque  Pomponius  dubitat,  neqne  nos  dubita- 
mus :'  Dig.  14.4.6.  Ulpian."]  There  are  numerous  authorities  in  sup- 
port of  the  distinction  here  contended  for.  Thus,  in  M'Manus  v. 
Crickett,  1  East,  106,  it  was  held  that  a  master  is  not  liable  in  trespass 
for  the  wilful  act  of  his  servant,  as,  by  driving  his  master's  carriage 
against  another,  done  without  the  direction  or  assent  of  the  master : 
but  he  is  liable  to  answer  for  any  damage  arising  to  another  from  the* 
negligence  or  unskilfulness  of  his  servant  acting  in  hie  employ.  So,  in 
Groft  V.  Alison,  4  B.  &  Aid.  590  (E.  G.  L.  R.  vol.  6),  it  was  held,  that, 
where  the  defendant's  servant  wantonly,  and  not  in  order  to  execute  his 
master's  orders,  strikes  the  plaintiff's  horses,  and  thereby  produces  the 
accident,  his  master  is  not  liable ;  but  where,  in  the  course  of  his  em- 
ployment, he  so  strikes,  although  injudiciously,  his  master  is  liable. 
To  the  like  effect  are  the  cases  of  Joel  v.  Morison,  6  G.  &  P.  501 
(E.  G.  L.  R.  vol.  25),  and  Mitchell  v.  Grassweller,  18  G.  k  B.  287 
(E.  C.  L.  R.  vol.  76).  [JjERViB,  G.  J. — The  cases  upon  the  sub- 
ject are  very  numerous,  though  apparently  a  little  conflicting.  But  I 
*think  Mr.  Smith  is  mistaken  in  saying  that  the  civil  law  is  the  r«|QQ 
same.  Li  Story  on  Agency,  §  452,  it  is  said :  <«  It  is  a  general  ^ 
doctrine  of  law,  that,  although  the  principal  is  not  ordinarily  liable  (for 
he  sometimes  is)  in  a  criminal  suit,(i)  for  the  acts  or  misdeeds  of  his 

(a)  Kr.  fimilii  ft  bere  referring  to  Hem  v.  NicholB,  1  Salk.  289,  Dot  to  the  Jewol  case. 
{b)  Attoraey^HDerBl  v.  SMdoa,  1  Tyrwh.  41, 1  C.  A  J.  220  ;t  Rex  t.  Goatch,  M.  A  M.  437 
(S.  C.  I«.  R.  ToL  22) ;   Paley  on  Ageney,  by  Lloyd,  294-298,  305,  306;  8  Cbitty  on  Comm.  and 
.  too.  310;  Smith's  Meroaatile  L»w,  6th  edit  168  et  leq. 
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agent,  unless,  indeed,  he  has  authorixed  or  co-operated  in  those  acts  or 
misdeeds :  yet  he  is  held  liable  to  third  persons  in  a  civil  suit  for  the 
frauds,  deceits,  concealments,  misrepresentations,  torts,  negligences,  and 
other  malfeasances  or  misfeasances  and  omissions  of  duty  of  his  agent 
in  the  course  of  his  employment^  although  the  principal  did  not  mthorizey 
or  justify,  or  participate  in,  or,  indeed,  know  of,  such  misconduct,  or 
even  if  he  forbade  the  acts,  or  disapproved  of  them.(a)  In  all  such 
cases,  the  rule  applies  respondeat  superior,  and  it  is  founded  upon  public 
policy  and  convenience ;  for,  in  no  other  way  could  there  be  any  safety 
to  third  persons  in  their  dealings,  either  directly  with  the  principal,  or 
indirectly  with  him  through  the  instrumentality  of  agents.(i)  In  every 
"^1101  ^^^^  ^^®'  *^^^  principal  holds  out  his  agent  as  competent  and 
-*  fit  to  be  trusted ;  and  thereby,  in  eiTect,  he  warrants  his  fidelity 
and  good  conduct  in  all  matters  within  the  scope  of  his  agency,  "(c) 
The  subject  was  very  elaborately  examined  by  Bayley,  B.,  in  The  Attor- 
ney-General t;.  Siddon,  1  C.  &  J.  220,t  1  Tyrwh.  41.  He  puts  it  as  a 
question  of  evidence.]  In  Middleton  v.  Booth,  1  Salk.  282,  Lord  Chief 
Justice  Holt  lays  it  down  that  ^^  no  master  is  chargeable  with  the  acts 
of  his  servant,  but  when  he  acts  in  execution  of  the  authority  given  by 
his  master,  and  then  the  act  of  the  servant  is  the  act  of  the  master." 
Again,  in  Kingston  v.  Booth,  Skinner,  228,  it  was  resolved  by  the  court, 
that,  «t  if  I  command  my  servant  to  do  what  is  lawful,  and  he  misbehave 
himself,  or  do  more,  I  shall  not  answer  for  my  servant,  but  my  servant 
for  himself,  for  that  it  was  his  own  act ;  otherwise  it  was  in  the  power 
of  every  servant  to  subject  his  master  to  what  actions  or  penalties  he 
pleased."  In  the  instances  put  by  Dr.  Story,  where  the  master  is  held 
responsible  for  the  tortious  act  of  the  servant,  the  act  has  been  done  in 
the  course  of  his  employment,  and  for  his  master's  profit.  In  §  456, 
he  says :  (<  But,  although  the  principal  is  thus  liable  for  the  torts  and 
negligences  of  his  agent ;  yet  we  are  to  understand  the  doctrine  with 
its  just  limitations,  that  the  tort  or  negligence  occurs  in  the  course  of 
the  agency.  For,  the  principal  is  not  liable  for  the  torts  or  negligences 
of  his  agent  in  any  matters  beyond  the  scope  of  the  agency,  unless  he 
has  expressly  authorized  them  to  be  done,  or  he  has  subsequently 
adopted  them  for  his  own  use  or  benefit*    Hence  it  is,  that  the  principal 

(a)  1  ChUty  on  Comm.  and  Mannf.  208-210;  Paley  on  Agency,  bj  Lloyd,  294-296,  301-307; 
Smith's  Mercantile  Law,  2d  edit  70,  71,  3d.  edit  127-130;  Doe  v.  Marten,  4  T.  R.  M,  per  Lord 
Kenyon ;  Bush  «.  Steinman,  1  Bos.  A  P,  404 ;  AUomey-General  v.  Siddon,  1  Tyrwh.  41,  1  C.  A 
J.  220  ;t  MUUgan  v.  Wedge,  12  Ad.  A  E.  737,  742  (B.  C.  L.  R.  toI.  40),  4  P.  A  D.  714;  Quar- 
man  v.  Burnett,  6  M.  A  W.  499  ;f  Locke  o.  Stearns,  1  Mete.  R.  (American)  560;  Pennsylvania 
Steam  Navigation  Company  «.  Hungerford,  6  GiU  k  Johni.  (Ameriean)  291.  • 

(6)  1  Bl.  Comm.  431,  482;  Abbott  on  Shipping,  Part  2,  Ch.  2,  }  11 ;  EUia  v.  Tomer,  8  T.  R. 
533 ;  Bush  «.  Steinman,  1  Bos.  k  P.  404 ;  Laugher  v.  Pointer,  5  B.  A  0.  547  (E.  C.  L.  R.  toL 
11),  Randleson  v.  Murray,  8  Ad.  k  E.  109  (E.  C.  L.  R.  vol.  85),  8  N.  A  P.  239 ;  Milligan  «.  Wedge, 
12  Ad.  k  B.  737  (B.  C.  L.  R.  vol  40),  4  P.  A  D.  714 ;  Qaarman  v.  Burnett,  6  M.  A  W.  499  ;f 
Rapson  o.  Cubitt,  9  M.  A  W.  499  ;t  Winterbottom  v.  Wright,  10  M.  k  W.  lOO.f 

(e)  See  the  opinion  of  Lord  Holt  in  Lane  v.  Cotton,  12  Mod.  490 ;  Paley  on  Agency,  by 
Lloyd,  294,  301-307 ;  Bac.  Abr.  Mutter  and  Servant  (K) ;  Hem  t,  Kiohok,  1  Salk.  289. 
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is  never  liable  for  the  unaathorized,  the  wilful,  or  the  malicious  act  or 
trespass  of  his  agent.  Thus,  if  a  servant,  while  driving  the  carriage 
of  his  ^master,  should  wilfully  or  maliciously  run  against  or  r^cffi 
upset  another  carriage,  or  run  down  and  injure  a  person  in  the  ^ 
road,  or^hould  jump  from  his  box  and  beat  a  person ;  in  all  these  cases, 
he,  and  not  his  master,  would  be  liable  for  this  wanton  wrong  and  mis- 
chief. So,  the  master  of  a  ship  is  not  liable  for  a  wilful  act  of  injury 
done  to  another  ship  by  his  crew,  although  he  would  be  for  such  an 
injury  done  by  their  negligence."  So,  here,  the  defendant  might  have 
been  held  liable  for  any  fraud  or  negligence  committed  by  Board  in 
respect  of  goods  which  had  been  delivered  to  him,  but  clearly  not  for 
falsely  representing  that  he  had  received  the  goods,  when  he  had  not 
received  them.  Grant  v.  Norway,  10  C.  B.  665  (E.  C.  L.  R.  vol.  70), 
ought  to  dispose  of  this  case :  it  was  there  held,  that  the  master  of  a 
ship  signing  a  bill  of  lading  for  goods  which  have  never  been  shipped, 
is  not  to  be  considered  as  the  agent  of  the  owner  in  that  behalf,  so  as 
to  make  the  latter  responsible  to  one  who  has  made  advances  upon  the 
faith  of  bills  of  lading  so  signed.  It  is  scarcely  possible  to  conceive  a 
stronger  case  than  that*  The  court  there,  admitting  that  the  master  of 
a  ship  has  a  larger  general  authority  than  any  other  description  of  agent, 
nevertheless  held  that  his  authority  does  not  extend  to  do  the  act  the 
master  there  assumed  to  do,  and  that,  from  the  general  usage  of  trade, 
the  merchant  taking  a  bill  of  lading  under  such  circumstances  must  be 
taken  to  have  had  notice  of  his  limited  authority.  Suppose  I  go  to  the 
shop  of  a  pawnbroker  to  pledge  my  goods,  the  master  would  be  liable  to 
me  for  any  fraud  or  negligence  of  which  his  shopman  might  be  guilty  in 
the  transaction :  but,  if  I  go  to  the  shopman,  and  say,  give  me  a  ticket 
for  goods  not  deposited,  and  we  share  the  plunder,  could  it  in  that  case 
be  contended  that  the  master  would  be  liable  ?  In  Lyons  v.  Martin,  8 
Ad.  k  E.  512  (E.  0.  L.  K.  vol.  35),  8  N.  &  P.  509,  it  was  held  that  a 
master  is  answerable  in  trespass  for  damage  occasioned  by  his  servant's 
^negligence  in  doing  a  lawful  act  in  the  course  of  his  service;  r^-tno 
but  not  so  if  the  act  is  in  itself  unlawful,  and  is  not  proved  to  *- 
have  been  authorized  by  the  master :  as,  if  a  servant,  authorized  merely 
to  distrain  cattle  damage  feasant,  drives  cattle  from  the  highway  into 
his  master's  close,  and  there  distrains  them.  In  that  case,  the  act  done 
by  the  servant  was  a  deliberately  wrongful  act  altogether  out  of  the 
course  and  scope  of  his  employment*  Lord  Denman  there  says :  «<  The 
instances  where  an  injury  has  resulted  from  negligence  in  performing  a 
lawful  service,  do  not  apply.  In  The  Attorney-General  v.  Biddle,  2  C. 
k  J.  498,t  2  Tyrwh.  528,  where  the  wife  of  a  papermaker  delivered  out 
paper  without  proper  stamps,  the  Court  of  Exchequer  held  it  to  be  a 
fit  question  for  the  jury  whether  or  not  the  husband  was  chargeable 
with  her  acts,  as  done  under  his  authority :  but  that  decision  proceeded 
on  the  supposition  that  the  husband  was  generally  presiding  over  the 
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business,  and  that  anything  done  in  the  management  of  it  by  a  person 
usually  acting  in  it  under  his  control,  as  the  wife  was  shown  to  have 
been,  might  be  referred  to  him."  And  Patteson,  J.,  said:  «<Brucker  v. 
Fromont,  6  T.  R.  659,  and  other  cases,  where  the  master  has  been  held 
liable  for  the  consequences  of  a  lawful  act  negligently  done^y  his 
servant,  do  not  apply.  Here  the  act  was  utterly  unlawful.  A  master 
is  liable  where  his  servant  causes  any  injury  by  doing  a  lawful  act  negli- 
gently, but  not  where  he  wilfully  does  an  illegal  one.*' 

Keating  and  John  Q-ray^  in  support  of  the  rule. — The  defendant  is 
clearly  liable  for  the  fraudulent  misrepresentation  of  his  agent.  In 
Alexander  v.  Oibson,  2  Gamp.  555,  where  a  question  arose  as  to  whether 
a  master  was  bound  by  a  warranty  given  by  his  servant  on  the  sale  of 
a  horse.  Lord  Ellenborough  said :  <<  If  the  servant  was  authorized  to 
^^  1  q-|  ^^^^  ^^®  horse,  and  receive  the  stipulated  *price,  I  think  he  was 

^  incidentally  authorized  to  give  a  warranty  of  soundness.  It  is 
now  most  usual,  on  the  sale  of  horses,  to  require  a  warranty;  and  the 
agent  who  is  employed  to  sell,  when  he  warrants  the  horse,  may  fairly 
be  presumed  to  be  acting  within  the  scope  of  his  authority.  This  is  the 
common  and  usual  manner  in  which  the  business  is  done :  and  the  agent 
must  be  taken  to  be  vested  with  power  to  transact  the  business  with 
which  he  is  intrusted,  in  the  common  and  usual  manner.  I  am  of 
opinion,  therefore,  that,  if  the  defendant's  servant  warranted  this  horse 
to  be  sound,  the  defendant  is  bound  by  the  warranty."  [Gbbsswbll, 
J. — Would  you  hold  that  to  be  good  law  at  the  present  day  ?]  The 
principle  upon  which  it  is  founded  received  the  endorsement  of  Bayley, 
B.,  in  The  Attorney-General  v.  Siddon.  [Grbsswbll,  J. — In  the  case 
of  a  horse-dealer,  the  presumption  of  authority  in  the  servant  to  war- 
rant arises :  and,  probably  a  horse-dealer  would  be  liable  on  a  warranty 
by  his  servant,  even  though  he  expressly  desired  his  servant  not  to 
warrant  the  horse.]  In  the  present  case,  Board  was  the  general  agent 
of  the  defendant  for  transacting  the  business  of  the  wharf,  and  it  was 
proved  to  be  the  course  of  business  there  to  give  receipts  like  that  in 
question,  to  indicate  to  the  plaintiff  that  he  might  pay  the  money. 
Suppose  one  bushel  of  wheat  only  had  been  delivered,  and  a  receipt 
given  for  1000,  with  intent  that  1000  should  be  paid  for,  could  it  have 
been  contended  that  that  would  not  be  an  act  done  in  the  course  of  the 
employment  of  the  party?  In  Rapp  v.  Latham,  2  B.  &  Aid.  795,  A. 
employed  B.  and  G.,  who  were  partners  as  wine  and  spirit  merchants, 
to  purchase  wine,  and  to  sell  the  same  upon  commission.  G.,  the 
managing  partner,  represented  that  he  had  made  the  purchases,  and 
that  he  had  sold  a  part  of  the  wines  so  purchased  at  a  profit :  the  pro- 
ceeds of  such  supposed  sales  he  paid  to  A.,  and  rendered  accounts,  in 
♦114.1  ^^^^  ^^  '''stated  the  purchases  to  have  been  made  at  a  certain 

^  rate  per  pipe.  In  fact  G.  had  neither  bought  nor  sold  any 
wine.     The  transactions  were  wholly  fictitious,  but  B.  was  ignorant  of 
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that.  Upon  the  whole  account  a  larger  sum  had  been  repaid  to  A.  as 
the  proceeds  of  that  part  of  the  wine  alleged  to  be  resold,  than  he  had 
advanced,  but  the  other  part  of  the  wine,  which  C.  represented  as  hav- 
ing been  purchased,  was  unaccounted  for.  It  was  held  that  B.  was 
liable  for  the  false  representations  of  his  partner;  and  that  A.  was 
entitled  to  retain  the  money  that  had  been  paid  to  hinr  upon  these  ficti- 
tious transactions,  as  if  they  were  real.  [Crowdbr,  J. — What  answer 
do  you  give  to  the  case  of  Grant  v.  Norway  ?]  That  ease  quite  steers 
clear  of  this.  [Jbrvis,  G.  J. — All  these  cases  depend  upon  the  fact 
of  what  is  the  scope  of  the  authority  of  the  party.  The  master  of  a 
ship  has  no  general  authority,  but  only  certain  special  authorities,— 
amongst  others,  to  sign  bills  of  lading  for  goods  which  are  actually 
shipped.  Was  Board  acting  within  th^  scope  of  his  authority,  or  in  the 
course  of  hb  employment,  or  for  his  employer's  benefit,  in  doing  the 
act  in  question  ?  That  he  had  no  ctcttuU  authority,  is  clear :  it  is  to  be 
inferred,  therefore,  from  the  surrounding  circumstances.]  If  this  had 
been  a  real  transaction,  the  signing  of  the  receipt  would  have  been  an 
act  done  for  the  benefit  of  the  defendant.  [Jbrvis,  G.  J. — If  the 
receipt  had  vouched  the  delivery  of  a  comparatively  small  quantity  of 
wheat  beyond  what  had  actually  been  delivered,  a  different  question 
might  have  been  raised.  JPhipaon. — Hubbersty  v.  Ward,  8  Exch.  880,t 
adopts  the  decision  of  this  court  in  Grant  v.  Norway.]  It  is  of  the 
utmost  importance  that  parties  dealing  with  agents  should  be  able  to 
rely  upon  representations  made  by  them  when  professing  to  act  for  their 
principak.  In  Willet  v.  Chambers,  2  Gowp.  816,  it  was  held,  that,  if 
two  are  partners  as  attorneys  and  conveyancers,  and  one  receive  ^^^  ^  . 
*money  to  be  laid  out  on  mortgage,  the  other  is  liable  for  the  ^ 
amount,  though  his  partner  gave  a  separate  receipt  for  it.  [CRSSSWBLn, 
J. — The  partner  who  received  the  money  had  authority  to  receive  it. 
J£RVI8,  C.  J. — It  was  not  in  respect  of  the  misappropriation,  but  in 
respect  of  the  receipt  of  the  money  that  the  other  partner  was  held 
liable.]  In  (Grammar  v.  Nixon,  1  Stra.  653,  a  goldsmith's  apprentice 
sold  an  ingot  of  gold  and  silver  upon  a  special  warranty  that  it  was  of 
the  same  value  per  ounce  with  an  assay  then  shown ;  upon  the  evidence 
it  appeared  he  had  forged  the  assay,  and  that  the  ingot  was  made  out 
of  a  lodger's  plate,  which  he  had  stolen :  and  the  master  was  held 
answerable  for  his  apprentice's  fraud.  [Jbrvis,  G.  J. — That  was  on 
the  ground  that  the  sale  took  place  in  the  course  of  business  in  the 
master's  shop.]  Unless  the  defendant  be  held  liable  in  this  case,  a 
master  never  can  be  made  responsible  for  the  fraud  or  false  representa- 
tion of  his  servant.  The  question  is  not,  whether,  as  between  himself 
and  his  employer,  the  servant  has  authority  to  do  what  he  has  done, 
but  whether  the  position  in  which  he  was  placed  was  such  as  to  induce 
third  persons  to  deal  with  him  upon  the  faith  that  he  had  such  autho* 
rity.  In  Fuller  v.  Wilson,  3  Q.  B.  58  (E.  C.  L.  B.  vol.  43),  2  Gale  ft 
VOL.  XVI. — 13  I 
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D.  460,  the  defendant,  being  owner  of  a  house,  employed  an  agent  to 
sell  it :  the  agent  described  it  as  free  from  rates  and  taxes,  and  did  not 
know  it  to  be  otherwise ;  but  it  was  in  fact  liable  to  certain  rates  and 
taxes,  as  the  defendant  knew :  on  the  faith  of  the  agent's  description, 
the  plaintiff  bought  the  house :  it  was  held  that  the  plaintiff  might 
maintain  deceit  gainst  the  defendant,  though  it  did  not  appear  that  the 
defendant  had  instructed  the  agent  to  make  any  representation  as  to 
^^^^^  rates  or  taxe8.(a)  Taking  into  consideration  the  ^evidence  as  to 
-*  the  known  course  of  dealing  here,  the  defendant  may  be  assumed 
to  have  said  to  the  plaintiff, — <«  When  you  see  my  receipt,  or  that  of 
my  agent,  vouching  for  the  delivery  of  wheat  on  the  wharf,  you  may 
safely  pay  the  money."  If  for  his  own  convenience  a  man  chooses  to 
carry  on  his  business  by  means  of  an  agent,  it  is  but  reasonable  that 
he  should  be  responsible  for  his  integrity.  [Cresswbll,  J. — I  do  not 
find  any  evidence  that  Board  was  the  defendant's  agent  for  the  purpose 
you  assume,  or  that  there  was  any  such  course  of  dealing  between  the 
plaintiff  and  defendant  as  you  assume.  It  may  be  that  the  defendant 
knew  the  course  of  dealing  between  the  plaintiff  and  those  of  whom  he 
was  in  the  habit  of  buying  wheat,  and  that  he  knew  that  his  receipt 
would  probably  be  used  for  the  purpose  of  obtaining  payment  for  the 
wheat.]  It  was  assumed  at  the  trial  that  there  was  this  general  course 
of  dealing,  and  that  all  parties  were  aware  of  it.  [Williams,  J. — If 
the  fact  were  so,  it  is  unfortunate  that  there  should  be  no  evidence 
of  a  bargain  between  the  plaintiff  and  the  defendant  that  the  former 
should  have  the  latter 's  assurance  that  the  wheat  had  been  delivered, 
before  he  paid  the  vendors  for  it.]  It  was  not  proved,  because  it 
was  never  for  a  moment  disputed.  [Oresswell,  J. — Board's  autho- 
rity was,  to  receive  the  wheat,  and  to  acknowledge  its  receipt.  He 
was  employed,  not  to  make  statements,  but  contracts.]  In  Cornfoot 
V.  Fowke,  6  M.  &  W.  358,t  Parke,  B.,  says : — "  It  must  be  con- 
ceded, that,  if  one  employ  an  agent  to  make  a  contract,  and  that  agent, 
though  the  principal  be  perfectly  guiltless,  knowingly  commits  a  fraud 
in  making  it,  not  only  is  the  contract  void,  but  the  principal  is  liable  to 
an  action.  Lord  Holt  held,  that,  in  an  action  of  deceit,  for  selling  one 
sort  of  silk  for  another,  upon  evidence  that  there  was  no  actual  deceit 
in  the  defendant,  but  that  it  was  in  his  factor  beyond  sea,  the  merchant 
♦1171  "^^  ^^^^^^ '  ^®'"°  *^'  Nichols,  1  Salk.  289."  [Cresswell,  J.— 
-'  Hern  v.  Nichols  was  a  case  of  misrepresentation,  not  fraud :  «tho 
defendant  there  adopted  the  act  of  the  factor.] 

Jervis,  C.  J. — Throughout  the  course  of  the  argument,  I  must  con- 
fess I  have  never  entertained  any  doubt  as  to  the  decision  we  ought  to 
arrive -at  in  this  case.  The  rule  must  be  discharged.  I  take  it  for 
granted, — ^indeed,  Mr.  Fhipsan  concedes  it, — that  it  was  known  to 

(a)  Reversed  on  error  in  the  Exchequer  Chamher,— Wilson  v.  Fuller,  3  Q.  B.  100«  (E.  C.  U 
K.  vol.  43),  3  «ale  A  B.  570. 


16  COMMON  BENCH.    (7  J.  SCOTT.)  117 

Riches  that  it  was  Coleman's  usual  course  of  business  to  direct  all  corn 
purchased  by  him  at  the  Bristol  market  to  be  delivered  for  shipment  at 
Riches's  wharf,  and  to  pay  the  vendor  the  price  on  production  of  the 
wharfinger's  receipt  for  the  goods.  But  it  is  not  pretended  that  there 
was  any  contract  as  between  Coleman  and  Riches,  that,  in  considera- 
tion that  the  former  would  cause  his  purchases  to  be  delivered  at  the 
wharf  of  the  latter,  the  latter  should  on  the  receipt  of  the  goods  give 
such  vouchers  as  the  former  might  act  upon.  If  there  had  been  any 
such  contract,  a  very  different  question  might  have  been  raised ;  for, 
in  that  case,  it  might  possibly  have  been  said  that  the  wharfinger  had 
undertaken  to  employ  competent  persons  faithfully  to  perform  that 
duty.  This,  however,  is  simply  the  case  of  a  wharfinger's  receipt-note : 
and,  that  being  so,  the  case  is  disposed  of.  Board,  the  defendant's 
agent,  had  only  authority  to  give  receipts  for  goods  which  had  in  fact 
been  delivered  at  the  wharf.  Many  cases  are  put  in  Dr.  Story's  excel- 
lent treatise  on  the  law  of  principal  and  agent,  where  the  principal  Bas 
been  held  liable  for  acts  done  by  the  agent ;  but  all  of  them  were  de- 
cided upon  grounds  which  are  totally  distinguishable  from  the  present 
case.  It  may  be  in  the  recollection  of  many  that  numerous  actions 
were  brought  and  criminal  informations  Obtained  against  news-agents  for 
libels  contained  in  newspapers  sold  by  *their  servants  over  the  p#i-io 
counter :  the  liability  of  these  persons  was  put  by  Bayley,  B.,  in  ^ 
The  Attorney-General  v.  Siddon,  upon  the  ground  that  the  servant  was 
acting  strictly  within  the  scope  of  his  employment,  and  consequently 
the  master  was  liable  for  his  act.  So,  where  bakers  have  been  held  to 
be  liable  criminally  for  the  excessive  and  exorbitant  use  of  alum  in 
making  bread,  the  masters  were  held  responsible  for  acts  done  by  their 
servants  in  the  ordinary  course  of  their  employment.  So  also  in  the 
various  cases  against  brewers  for  the  illegal  use  of  drugs  in  their  trade. 
So,  in  the  case  of  a  servant  negligently  driving  his  master's  carriage. 
All  these  cases  rest  upon  a  sufficiently  intelligible  principle.  But  we 
must  look  here  at  the  surrounding  circumstances  ;  and,  when  we  find  no 
actual  authority  in  the  agent  to  do  the  act  complained  of,  we  must  see 
whether  the  facts  warrant  the  inference  that  in  doing  it  he  was  acting 
within  the  scope  of  the  authority  conferred  upon  him  by  his  general 
employment.  When  Board  gave  a  receipt  for  wheat  which  had  never 
been  delivered  at  the  wharf,  he  was  not  acting  within  the  scope  of  his 
authority :  he  was  not  acting  for  his  master,'  but  contrary  to  his  duty, 
and  against  his  master's  interest.  If  this  court  decided  correctly,  in 
Grant  v.  Norway,  10  C.  B.  665  (B.  C.  L.  R.  vol.  70),  that  the  master 
of  a  ship  signing  a  bill  of  lading  for  goods  which  have  never  been 
shipped,  is  not  to  be  considered  as  the  agent  of  the  owner  in  that 
behalf,  so  as  to  make  the  latter  responsible  to  one  who  has  made 
advances  upon  the  faith  of  bills  of  lading  so  signed, — the  agent, 
Board,  in  this  case,  could  not,  by  professing  to  act  for  the  defendant, 
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oonfer  npon  himself  an  authority  which  the  receipt  of  the  wheat  aIon9 
could  give  him.  Grant  v.  Norway  was  acted  upon  by  the  Court  of 
Exchequer  in  Hubbersty  v.  Ward,  8  Exch.  880  ;t  and  in  truth  it  was 
^_q^  a  mere  illustration  of  a  well-known  rale  of  law.  *I  therefore 
^  think  we  are  precladed  by  authority,  and  consequently  that  the 
rule  to  set  aside  this  nonsuit  must  be  discharged. 

Grbsswell,  J. — ^I  also  think  there  is  no  ground  for  disturbing  the 
nonsuit  in  this  case.  Mr.  Qraj/  has  laboured  to  show  that  there  was  a 
coarse  of  dealing, — I  presume  he  means  a  contract, — ^under  which  the 
wharfinger's  receipt  was  given  to  enable  the  seller  of  the  corn  to  obtain 
the  money.  But  I  have  looked  carefully  through  the  evidence,  and  have 
failed  to  discover  anything  from  which  we  can  infer  any  such  course  of 
dealing  as  would  render  the  defendant  liable  to  the  plaintiff  for  the 
fraudulent  representation  of  his  agent.  To  do  so,  we  must  assume  that 
there  was  some  contract  between  the  parties  that  a  receipt  should  be 
given  only  upon  the  delivery  of  the  com,  in  order  that  the  plaintiff 
might  be  protected  from  paying  for  it  before  it  was  sent.  There  clearly 
was  no  evidence  to  warrant  that.  It  may  be  true  that  Coleman  was  in 
the  habit  of  paying  for  the  corn  he  purchased,  upon  the  production  of 
a  receipt  vouching  for  its  delivery  at  the  wharf,  and  that  Riches  knew 
it.  But  the  defendant  had  nothing  to  do  with  the  plaintiff's  manner  of 
conducting  his  business.  It  leaves  the  case  just  as  it  was  before.  Was 
there,  then,  any  actual  authority  in  Board  to  bind  the  defendant  by  his 
representations?  Certainly  not.  Then,  was  the  situation  of  Board 
such  as  to  bring  the  act  in  question  within  the  scope  of  his  authority  ? 
I  think  it  was  not.  He  was  not  employed  to  represent  that  to  be  true 
which  be  knew  to  be  false.  With  respect  to  the  case  put  of  a  warranty 
by  a  servant  on  the  sale  of  a  horse,  I  find  that  Ashfaurst,  J.,  says,  in 
Venn  v,  Harrison,  8  T.  R.  760, — <<  I  take  the  distinction  to  be,  that,  if 
a  person  keeping  livery-stables,  and  having  a  horse  to  sell,  directed  his 
servant  not  to  warrant  him,  and  the  servant  did  nevertheless  warrant 
*1901  *^^^9  ^^^'^  ^^®  master  would  be  liable  on  the  warranty,  because 
^  the  servant  was  acting  within  the  general  scope  of  his  authority, 
and  the  public  cannot  be  supposed  to  be  cognisant  of  any  private  con- 
versation between  the  master  and  servant ;  but,  if  the  owner  of  the 
horse  were  to  send  a  stranger  to  a  fair  with  express  directions  not  to 
warrant  the  horse,  and  the  latter  acted  contrary  to  the  order,  the  pur* 
chaser  could  only  have  recourse  to  the  person  who  actually  sold  the 
horse,  and  the  owner  would  not  be  liable  on  the  warranty,  because  the 
servant  was  not  acting  within  the  scope  of  his  employment."  And,  as 
the  authority  of  Bayley,  B.,  has  been  vouched  for  the  more  extreme 
doctrine,  I  would  refer  to  Pickering  v.  Busk,  15  East,  38,  where  that 
learned  judge  says :  <«  If  the  servant  of  a  horse-dealer,  with  express 
directions  not  to  warrant,  do  warrant,  the  master  is  bound,  because  the 
servant,  having  a  general  authority  to  sell,  is  in  a  condition  to  warrant, 


16  COMMON  BENCH.    (7  J.  SCOTT.)  120 

nd  the  master  has  Dot  notified  to  the  world  that  the  general  authoritj 
is  eircnmscribed."  Here  there  was  no  actual  general  authority,  nor 
anything  to  justify  us  in  inferring  that  any  existed.  The  case,  there- 
fore, falls  precisely  within  Grant  v,  Norway,  and  the  nonsuit  must  be 
sustained. 

Williams,  J. — ^I  am  of  the  same  opinion.  I  do  not  feel  at  all  inclined 
to  dissent  from  the  doctrine  in  Story  on  Agency,  §  456,  where  it  is  laid 
down  that  «<  the  principal  is  not  liable  for  the  torts  or  negligences  of  his 
agent  in  any  matters  beyond  the  soope  of  the  agency,  unless  he  has 
expressly  anthorised  them  to  be  done,  or  he  has  subsequently  adopted 
them  for  his  own  use  or  benefit."  Assuming  that  to  be  good  law,  the 
question  is,  whether  the  act  of  Board  in  respect  of  which  responsibility 
is  here  sought  to  be  cast  upon  the  defendant,  was  an  act  done  by  him 
in  the  course  or  within  the  scope  of  his  employment.  I  think  we  can- 
not BO  hold  without  ^departing  from  the  decision  of  this  court  in  r^c-i  oi 
Grant  v.  Norway.  It  is  said  that  that  case  is  distinguishable  from  *- 
the  present,  because  it  was  put  upon  the  ground  of  the  general  under- 
standing of  the  commercial  world.  There  is  no  commercial  usage  or 
understanding  that  the  fact  of  goods  being  put  on  board  shall  be  treated 
as  an  incontrovertible  fact  merely  by  reason  of  the  master's  having  signed 
a  bill  of  lading.  So,  here,  I  see  no  ground  upon  which  the  plaintiff 
could  be  justified  in  assuming  as  an  incontestable  truth  that  the  wheat 
had  been  delivered  by  Lewis  at  the  defendant's  wharf,  because  the  fact 
was  so  stated  in  the  receipt.  If  there  had  been  evidence  of  an  agree- 
ment between  the  plaintiff  and  defendant  that  the  latter  should  furnish 
the  vendors  with  receipts  on  the  delivery  of  the  corn,  upon  the  faith  of 
which  receipts  the  former  should  pay  the  price,  I  must  confess  I  should 
have  felt  great  difficulty  in  saying  that  the  defendant  would  not  be  liable 
for  the  fraud  of  an  agent  intrusted  by  him  with  the  business  of  the 
wharf,  by  means  of  which  the  plaintiff  had  been  induced  to  part  with 
bis  money  on  the  faith  of  such  delivery  having  actually  taken  place. 
But  there  was  no  evidence  whatever  of  any  such  agreement.  It  seems 
to  me,  therefore,  that  the  case  is  governed  by  Grant  v.  Norway,  and 
that  the  rule  must  be  discharged. 

Crowdbr,  J. — I  am  of  the  same  opinion.  The  whole  question  turns 
upon  whether  Board  was  acting  within  the  scope  of  his  authority.  It 
appears  that  Coleman  was  in  the  habit  of  purchasing  corn  at  the  Bristol 
market,  and  directing  the  sellers  to  deliver  it  for  him  at  the  defendant's 
wharf,  and  that  the  defendant,  on  the  delivery  of  the  wheat,  gave 
receipts  for  it,  and  that  the  plaintiff,  when  the  defendant's  receipt  vouch- 
ing for  the  delivery  of  the  corn  at  his  wharf  was  produced  to  him, 
usually  paid  the  seller  the  price  of  it.  That  is  all  that  I  *can  1-4,^09 
gather  from  the  report  which  has  been  furnished  to  us  by  the  '- 
learned  judge  who  tried  the  cause.  I  find  nothing  whence  we  can  infer 
that  there  was  any  contract  or  agreement  between  the  plaintiff  and  the 
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defendant  that  a  particular  receipt  should  be  given,  upon  the  faith  of 
which  the  plaintiff  was  to  pay  the  money.  That  disposes  of  a  consider- 
able portion  of  the  argument.  Then  arises  the  question  as  to  Board's 
conduct.  He  fraudulently  gave  a  receipt  importing  that  a  quantity  of 
wheat  had  been  delivered  by  Lewis  at  the  wharf  on  the  plaintiff's 
account,  when  in  truth  none  had  been  delivered.  Was  that  an  act  which 
was  within  the  scope  of  his  authority  as  agent  ?  Clearly  not.  Grant 
ft.  Norway  is  directly  in  point ;  and  that,  indeed,  was  a  much  stronger 
ease,  for,  the  captain  of  a  ship  has  to  a  certain  extent  a  general  autho- 
rity to  bind  his  owners  in  matters  relating  to  the  management  of  the 
ship.  It  was  argued  there  that  the  master  is  the  general  agent  of  the 
owner  to  conduct  the  business  of  the  ship,  and  that  part,  and  a  most 
material  and  responsible  part,  of  that  business,  is,  the  signing  of  bills 
of  lading,  and  therefore  that  the  owner  must  be  responsible  for  the  aot 
of  the  master  in  signing  a  bill  of  lading,  just  as  if  he  had  signed  it  him- 
self. But  the  court  held  that  the  master's  authority  was  limited  to  the 
performance  of  all  things  usual  in  the  management  of  the  ship,  and  that 
it  was  not  usual  for  him  to  sign  bills  of  lading  for  goods  not  put  on 
board,  and  therefore  that  a  party  taking  a  bill  of  lading  must  be  assumed 
to  take  it  with  notice  of  such  limitation  of  the  master's  authority.  I 
am  not  prepared  to  say  that  that  was  a  wrong  decision :  and  it  is  a  very 
strong  authority  to  show  that  a  person  in  the  position  of  this  man  could 
have  no  right  to  bind  his  employer  by  an  acknowledgment  of  the  receipt 
of  goods  which  had  not  actually  come  to  hand.  This  is  the  case  of  a 
servant   whose  only  duty  was,   to  give  a  receipt   when  the  goods 
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*had  been  delivered.     Board  clearly  was  not  acting  within  the 
scope  of  his  authority,  and  therefore  the  nonsuit  was  right. 

Rule  discharged. 


That  the  liability  of  a  master  does  not 
extend  to  acts  committed  by  the  ser- 
vant out  of  the  course  of  his  employ- 
ment: Foster  v,  Essex  Bank,  17  Mass. 
479 ;  Eenis  v.  Piper,  4  Watts,  222 ; 
Wilson  V.  Peverly,  2  New  Hamp.  548 ; 
Brown  V,  Purvianoe,  2  Uar.  &  Gill. 
316;  Harris  v.  Nicholas^  5  Munford^ 


483 ;  Puryear  v.  Thompson,  5  Humph- 
reys, 397;  Campbell  v.  Stairt,  2  Mur- 
phy, 389 ;  Armstrong  v.  Gooley,  5  Gil- 
man,  509 ;  Tuller  v.  Voyt,  13  Illinois, 
277;  Sottthwick  v.  Estis,  7  Gushmg, 
885 ;  M'Clenaghan  v.  Brock,  5  Rich- 
ardson, 17 ;  Moore  v,  Sanbome,  2  Mi- 
chigan^ 519. 
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TOWNS  and  Another  v.  JOSEPH  MEAD.    Jan.  18. 

tTnder  the  4  Anne,  o.  16,  8. 19,  if  a  right  of  aotion  aocrue  against  sereral  persons,  one  of  wboa 
is  beyond  seas,  the  statate  of  limitations  does  not  mn  till  his  return  or  death,  thongh  thd 
otban  have  never  been  absent  from  the  kingdom. 

The  plaintiffs  sued  the  defendant,  by  virtue  of  a  writ  issued  on  the 
6th  of  October,  1858,  "for  money  payable  by  the  defendant  to  the 
plaintiib  for  goods  sold  and  delivered  by  the  plaintiffs  to  the  defendant 
at  his  request,  and  for  money  paid  by  the  plaintiffs  for  the  use  of  the 
defendant,  at  his  request,  and  for  money  found  to  be  due  from  the  de- 
fendant to  the  plaintiffs  on  accounts  stated  between  the  plaintiffs  and 
defendant ;"  and  the  plaintiffs  claimed  1102. 

The  defendant  pleaded  «<that  the  alleged  cause  of  action  did  not 
accrue  within  six  years  before  this  suit." 

Replication, — that  the  causes  of  action  in  the  declaration  mentioned 
accrued  against  the  defendant,  one  George  H.  Mead,  and  one  John 
Mead,  jointly ;  that  the  said  George  H.  Mead  was  in  parts  beyond  the 
seas,  to  wit,  in  Canada,  when  the  said  causes  of  action  accrued  to  the 
plaintiffs,  and  there  remained  from  the  time  of  the  accruing  of  the  said 
causes  of  action  until  his  death;  that  this  action  was  commenced  within 
six  years  from  the  death  of  the  said  George  H.  Mead,  and  that  the  said 
John  Mead  was  also  dead  when  this  action  was  commenced,  having  died 
before  the  said  George  H.  Mead ;  and  that  the  defendant  wasin  Eng- 
land for  several  weeks  on  two  occasions  after  the  causes  of  action  ac- 
crued, and  in  the  lifetime  of  the  said  George  H.  Mead,  and  more  than 
six  years  before  the  commencement  of  the  action,  and  the  *plain-  r^^9J 
tiffs  then  had  notice  thereof,  and  saw  and  conversed  with  the  ^ 
defendant  at  two  several  times  on  those  occasions. 

The  defendant  demurred  to  this  replication,  the  ground  stated  in  the 
margin  being,  "that  it  is  no  answer  to  the  statute  of  limitations, 
pleaded  by  the  defendant,  to  say  that  he  had  a  partner  abroad.*'   Joinder. 

Bovill  (with  whom  was  Bi^leSj  Serjt.),  in  support  of  the  demurrer. — 
This  demurrer  raises  the  simple  point,  whether,  where  there  are  two 
partners,  and  one  is  abroad  at  the  time  a  cause  of  action  for  a  debt 
accrues  against  them,  the  plaintiff  may  sue  the  partner  who  has  always 
remained  in  this  country,  at  any  time,  without  reference  to  the  statute 
of  limitations.  It  involves  a  question  of  vast  importance,  applying  to 
every  mercantile  firm  having  partners  abroad.  This  action  is  brought 
againt  Joseph  Mead,  in  respect  of  a  claim  which  existed  against  him 
more  than  six  years  before  the  commencement  of  the  action,  viz.  in 
1844,  and  upon  which  he  might  have  been  sued  at  that  time.  [Jervis, 
C.  J. — The  power  to  sue  does  not  affect  the  statute.  A  feme  covert  or 
a  prisoner  would  not  be  incapacitated  from  suing.]  The  true  tests  are,— 
was  there  a  person  capable  of  suing  7 — was  the  defendant  liable  to  be 
sued  ?— did  a  cause  of  action  exist  for  which  he  could  have  been  sued  ?-— 


124  TOWNS  V.  MBAD.    E.  T.  1855. 

and  were  there  the  means  of  bringing  the  d^endant  into  court  ?  What 
is  the  rale  as  to  plaintiffs  ?  If  obe  be  here  and  others  abroad  at  the 
time  the  cause  of  action  accrues,  an  action  must  be  brought  upon  it 
within  six  years :  Perry  v.  Jackson,  4  T.  B.  516.  The  reason  for  that 
is  thus  given  by  Lord  Kenyon :  «( Two  of  the  plaintiffs  in  this  cause 
have  always  been  resident  here ;  and  it  was  their  duty  to  watch  over 
those  interests  in  which  they  themselves  were  equally  concerned  with 
the  partner  who  resided  abroad.  It  is  admitted  that  one  partner  may 
^^^_  do  ^several  acts  to  bind  the  interests  of  all:  he  may  release  aa 


^125] 


well  as  create  a  debt :  he  may  also  by  his  acknowledgment  take 


a  case  out  of  the  statute  of  limitations :  and  I  see  no  reason  why  the 
same  rule  should  not  hold  also  in  the  present  instance.  The  8d  section 
of  this  act  of  parliament  limits  the  time  of  bringing  actions  on  the  case, 
in  all  cases,  to  six  years  after  the  cause  of  action  accrues ;  the  plain* 
tiffs  therefore  were  bound  to  commence  their  action  at  an  earlier  period, 
unless  they  come  within  the  exception  in  the  last  clause  of  the  act,  by 
which  it  is  enacted,  <that,  if  any  per$on  or  persons  entitled  to  such 
actions,  &c.,  be  beyond  the  seas,  then  such  person  or  persons  shall  be 
at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same  within 
such  time  as  before  limited  after  their  return  from  beyond  the  seas,  as 
other  persons  having  no  such  impediment  might  have  done.  Now,  the 
words  of  this  clause,  grammatically  speaking,  do  not  apply  to  the  pre- 
sent  case :  they  only  extend  to  cases  where  the  person  individually,  a 
single  plaintiff,  or  persons  in  the  plural,  when  there  are  several  plain- 
tiffs, are  not  in  a  situation  to  protect  their  interests.  Neither  does  thia 
case  come  within  the  policy  of  the  law,  which  provides,  that,  if  parties 
neglect  their  interests  for  such  a  length  of^time  as  six  years,  they  shall 
lose  the  benefit  of  suing  to  enforce  their  demands."  [Williams,  J.— - 
That  case  is  put  upon  the  exception  in  the  statute  of  James,  not  on 
general  principles.  But,  how  do  you  distinguish  this  case  from  Fannin 
V.  Anderson,  7  Q.  B.  811  (£.  C.  L.  R.  vol.  58),  where  it  was  distinctly 
decided,  that,  under  the  statute  4  Anne,  c.  16,  s.  19,  if  a  right  of  action 
accrue  against  several  persons,  one  of  whom  is  beyond  the  seas,  the 
statute  of  limitations  does  not  run  till  his  return,  though  the  others 
have  never  been  absent  from  the  kingdom.]  That  case  proceeded  upon ' 
this  ground,  that  the  defendant  never  could  be  brought  into  court  at 
all :  the  rejoinder, — which  the  court  held  to  be  bad, — was,  that  the  pro- 
mise *was  made  by  the  defendant  jointly  with  one  W.,  and  that, 
after  the  accruing  of  the  cause  of  action,  and  more  than  six 
years  before  the  commencement  of  the  suit,  W.  was  in  the  kingdom,  and 
might  have  been  sued.  [Crbsswkll,  J. — Here,  you  say  the  defendant 
was  always  in  this  country  ?]  He  was  here  twice :  but  it  simplifies  the 
case  to  say  he  was  here  always.  The  argument  in  that  case  was, — you^ 
the  defendant,  never  were  here  at  all,  and  consequently  never  could  be 
brought  into  court ;  and  therefore  you  cannot  be  heard  to  say  that  the 
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Btatate  of  limitatioiis  ran  against  the  debt.  Lord  Denman,  in  deliver* 
ing  tke  jadgment  ^f  the  court, — after  referring  to  Perry  v.  Jackson, 
and  the  reason  there  given  by  the  court, — says :  <«  With  respect  to  the 
defendants,  however,  the  reason  does  not  apply.  The  plaintiff  cannol 
bring  the  absent  defendants  into  court  by  any  act  of  his :  and  there- 
fore, if  he  be  oompelied  to  sue  those  who  are  within  seas  within  six 
years,  without  joining  those  who  are  absent,  he  may  possibly  recover 
against  insolvent  persons,  and  lose  his  remedy  against  the  solvent  ones 
who  are  absent.  On  the  other  hand,  if  he  sues  out  a  writ  against  all, 
and  either  continues  it  without  declaring,  or  proceeds  to  outlawry 
against  the  absent  parties,  and  declares  against  those  who  are  within 
seas,  he  is  placed  in  precisely  the  same  situation  as  if  the  statute  of 
Anne  had  never  passed,  and  obliged  to  incur  fruitless  expense,  the 
avoiding  of  which  seems  to  have  been  the  object  of  the  statute  of 
Anne.  That  statute  nannot  have  been  passed  in  order  to  keep  the  plain- 
tiff's remedy  alive ;  for,  such  object  was  easily  attained  before  the  sta- 
tute, by  suing  out  a  writ  and  continuing  it.  We  think  that  the  statute 
intended  to  render  such  a  form  unnecessary,  wherever,  by  reason  of  the 
absence  beyond  seas  of  any  of  the  intended  defendants,  the  plaintiff 
cannot  have  his  complete  remedy  against  all  those  whom  he  is  enti- 
tled to  sue,  and  whom  indeed  he  would  be  bound,  under  the  risk  of  a 
*plea  in  abatement,  to  sue  if  they  were  within  the  jurisdiction  of  p^t^on^ 
tke  oourts  in  England."  Those  general  observations  have  no  '- 
application  to  the  case  now  before  the  court.  In  Rhodes  v.  Sraethurst, 
4  M.  ft  W.  42,t  it  was  held  that  it  was  no  answer  to  a  plea  of  the  sta- 
tute of  limitati<ms,  that,  after  the  cause  of  action  accrued,  and  after  the 
statute  had  begun  to  run,  the  debtor,  within  the  six  years,  died,  and 
that  (by  reason  of  litigation  as  to  the  right  to  probate),  an  executor  of 
his  will  was  not  appointed  nntil  after  the  expiration  of  six  years,  and 
that  the  plaintiff  sued  such  executor  within  a  reasonable  time  after  pro- 
bate granted.  Alderson,  B.,  there  says :  <«  It  appears  to  me,  that,  if 
the  statute  begins  to  run,  it  must  continue  to  run, — that  is  to  say,  as 
soon  as  there  is  a  cause  of  action,  a  plaintiff  that  can  sue,  and  a  de- 
fendant that  can  be  sued  in  England,  from  that  time  the  date  of  six 
years  begins  to  run."  In  Fannin  v.  Anderson,  also,  the  court  held  that 
the  words  «<  or  any  of  them,"  in  the  19th  section  of  the  statute  of  Anne, 
refer  to  the  actions  and  not  to  the  persons.  [Cresswbll,  J. — That 
must  be  a  mistake ;  they  decide  for  the  plaintiff.]  They  decide  for  the 
plaintiff  because  there  was  no  ability  to  sue  the  defendant  until  he  re- 
turned into  this  country.  [Crbsswbll,  J. — ^They  decide  the  case  as  if 
the  words  «<or  any  of  them"  applied  to  the  persons:  for,  they  say: 
(<  The  statute  of  Anne  cannot  have  been  passed  in  order  to  keep  the 
platatiS*8  remedy  alive ;  for,  such  object  was  easily  attained  before  the 
statute,  by  suing  out  a  writ,  and  continuing  it.  We  think  that  the  sta- 
tute intended  to  render  such  a  form  unnecessary,  wherever,  by  reason 
VOL.  XVI. — 14 
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of  the  absence  beyond  seas  of  any  of  the  intended  defendanta,  the 
plaintiff  cannot  have  his  complete  remedy  against  i|^  those  whom  he  is 
entitled  to  sue,  and  whom  indeed  he  would  be  bound,  under  the  risk  of 
a  plea  in  abatement,  to  sue,  if  they  were  within  the  jurisdiction  of  the 
^I^Rl  ^^^^^  ^^  England."    In  Williams  v.  Jones,  18  East,  *439,  it  was 

-^  held,  that,  though  the  cause  of  action  accrued  within  the  juris* 
diction  of  the  Supreme  Court  at  Calcutta,  while  both  the  parties  were 
resident  there,  and  by  the  King's  charter,  granted  in  pursuance  of  the 
statute  13  G.  3,  c.  63,  that  court  is  authorized  to  exercise  the  same 
jurisdiction  in  civil  cases,  as  is  exercised  by  the  Court  of  King's  Bench 
within  England  by  the  common  law  thereof;  and  assuming  that  by  such 
authority  the  provisions  of  the  statutes  of  limitations  21  Jao.  1,  c.  16, 
8.  7,  and  4  Anne,  c.  16,  s.  19,  are  transferred  to  India  as  part  of  the 
law  of  England  auxiliary  to  the  common  law ;  yet,  by  the  express  terma 
of  the  savings  in  those  statutes,  as  applicable  to  the  courts  here^  the 
plaintiff's  right  of  action  u^on  an  assumpsit  is  saved,  if  he  (having 
returned  home  before  the  defendant)  commence  such  action  within  six 
years  after  the  defendant's  return  home,  though  more  than  six  yeara 
had  elapsed  in  India  after  the  cause  of  action  accrued  there,  and  during  | 

the  defendant's  stay  within  the  jurisdiction  of  the  court  in  that  country* 
[Cresswbll,  J. — That  has  been  decided  over  and  over  again*  What  is 
the  nature  of  the  liability  of  partners  or  joint-contractors  by  the  law  of 
England  ?]  Lord  Tenterden,  in  Richards  v.  Heather,  1  B.  &  Aid.  36, 
says, — <^  By  the  law  of  England,  where  several  persons  make  a  joint  , 

contract,  each  is  liable  for  the  whole,  although  the  contract  be  joint/' 
For  purposes  of  procedure,  the  law  says  the  form  of  the  action  shall  be  i 

against  all,  though,  after  judgment,  payment  may  be  enforced  againsi 
any  one.  The  subject  is  discussed  in  the  notes  to  Cabell  v.  Yaughaa, 
1  Wms.  Saund.  291,  et  seq.  In  the  year  1844,  the  present  defendant 
was  in  this  country,  and  might  have  been  sued,  and  from  that  liability 
he  never  could  have  relieved  himself,  for  he  could  not,  since  the  3  &  4 
W.  4,  c.  42,  8.  8,  have  pleaded  in  abatement :  and  it  is  the  same  cause 
of  action  in  respect  of  which  the  defendant  sues  out  his  writ  in  1858. 
[Maulb,  J. — What  you  have  to  maintain  is  this,  that,  at  the  end  of  six 
*1 291  *7^^^*  ^^^  partner  being  abroad,  the  debt  was  barred  against 

^  the  now  defendant.    Jbryis,  C.  J. — Suppose  George  Mead,  in-  I 

stead  of  dying  abroad,  had  returned  to  this  country  after  the  remedy 
was,  as  you  contend,  barred  as  against  the  now  defendant, — would  it  be 
barred  as  against  both?]  It  may  be  conceded  that  it  would  not. 
[Maulb,  J. — Then,  do  you  deny  the  universality  of  the  rule,  that, 
where  there  is  a  right  of  action  upon  a  joint  contract,  if  the  plaintiff  is 
barred  as  against  one  defendant,  he  is  barred  as  against  the  other  too  ?] 
Yes :  bankruptcy  is  one  exception.  [Williams,  J. — That  is  by  force 
of  the  statute.  Maulb,  J. — Suppose  an  action  brought  against  one  of 
two  joint*contraotors,  and  judgment  for  the  defendant,  and  the  plaintiff 
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aflerwards  sues  the  other,  ooald  he  plead  the  judgment  in  bar  ?]  There 
can  be  little  doubt,  that,  in  the  case  put,  the  judgment  would  be  a  bar : 
King  V.  Hoare,  13  M.  k  W.  494.t  [Maulb,  J. — ^A  release  of  one  cer- 
tainly would.]  From  1844  until  the  present  time  there  is  nobody  but 
the  present  defendant  who  could  have  been  sued  in  respect  of  this  cause 
of  action.  Suppose  A.  and  B.  in  America  contract  a  debt  with  C.  in 
Bngland,  the  statute  of  James  barred  the  remedy  against  them  if  they 
ramained  abroad  more  than  six  years.  Then  comes  the  4  Anne,  c.  16, 
8.  19,  which  is  an  enabling  provision,  and  which  enacts,  that,  «if  any 
person  or  persons  against  whom  there  is  or  shall  be  any  cause  of  suit  or 
action  of  trespass,  &c.,  or  of  action  of  account,  or  upon  the  case,  or  of 
debt  grounded  upon  any  lending  or  contract  without  specialty,  of  debt 
for  arrearages  of  rent,  or  assault,  menace,  battery,  wounding,  and  im- 
prisonment, or  any  of  them,  be  or  shall  be  at  the  time  of  any  such  cause 
of  suit  or  action  given  or  accrued,  fallen,  or  come,  beyond  the  seas ; 
that  then  such  person  or  persons  who  is  or  shall  be  entitled  to  any  such 
suit  or  action,  shall  be  at  liberty  to  bring  the  said  actions  against  such 
person  and  ^persons  after  their  return  from  beyond  the  seas, — so  r«-t  qq 
as  they  take  the  same  after  their  return  from  beyond  the  seas,  ^ 
within  such  times  as  are  respectively  limited  for  the  bringing  of  the  said 
actions  before  by  this  act  and  by  the  said  other  act,''  21  Jac.  1,  c.  16. 
What  is  the  event  which  is  to  enable  the  plaintiff  to  avail  himself  of 
that  provision  ?  Must  all  the  joint-contractors  come  to  this  country  ? 
or,  may  the  plaintiff  sue  if  any  one  of  them  comes  ?  [Maulb,  J. — He 
may  sue  him,  but  he  is  not  bound  to  do  so.]  If  he  may  sue  him,  the 
proper  construction  of  the  statute  would  seem  to  be,  that  the  action 
must  be  brought  within  six  years  of  the  return  of  the  co-contractors,  or 
either  of  them,  [Grbsswbll,  J. — Suppose  one  returned  in  1850,  and 
the  other  in  1854,  the  six  years  having  then  elapsed,  could  the  plaintiff 
sue  the  one  who  returned  in  1854  ?]  He  might  sue  either  within  six 
years  of  the  return  of  each.  [Grbsswbll,  J. — May  he  not  sue  both 
when  the  first  returns  ?  or,  may  he  not  sue  both  in  1854  ?]  He  might, 
it  is  submitted,  in  either  case,  sue  .both.  [Crbsswell,  J. — Suppose  one 
dies  instead  of  coming  back?]  In  that  case  the  survivor  might  be 
sued  at  any  time  within  six  years  after  his  return.  Assuming  that  the 
19th  section  of  the  statute  of  Anne  means  that  the  plaintiff  must  sue 
within  six  years  after  the  return  of  any  one  of  the  persons  against 
whom  he  has  a  cause  of  action,  the  statute  of  James  is  a  bar,  because 
here  the  defendant  returned  more  than  six  years  before  the  commence- 
ment of  the  action.  If,  on  the  other  hand,  the  return  of  all  is  a  condi- 
tion precedent  to  his  right  to  sue,  that  right  has  never  accrued,  inas- 
much as  all  have  not  returned.  In  either  view,  therefore,  the  plaintiff's 
datm  is  barred. 

J.  H.  ffodgson,  contri.(a) — ^Fannin  v.  Anderson  is  a  '^'distinct  [^181 

(a)  Tht  points  marked  for  irgumoDt  on  fht  part  of  tbe  plaintiffs,  wtrt  as  follows ;    «*  TU 
plaintiflb  wiU  eoDtond,  that,  if  a  oontractor  bt  btyond  the  seas  at  the  time  of  the  aocruiDg  of  the 
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authority  to  show  that  the  present  caee  is  by  force  of  ihe  19th  sec* 
tion  of  the  statute  of  Anne,  taken  out  of  the  operation  of  the  statute 
of  James.  It  may  be  doubted  whether,  one  of  the  joint-contractora 
having  died  abroad,  the  plaintiff  was  limited  to  any  particular  time  for 
auing  the  survivor :  but,  at  all  events,  he  was  not  bound  to  sue  earlimr 
than  within  six  years  of  the  death.  Being  clearly  within  the  last  branch 
of  the  section,  he  had  a  right  to  wait  until  all  came  back.  ^*  Cause  of 
action,"  says  Tindal,  C.  J.,  in  Douglas  v.  Forrest,  1  M.  A;  P.  690,. 4 
Bingh.  704  (E.  G.  L.  R.  vol.  13),  ''is,  the  right  to  prosecute  an  action 
with  effect."  And  it  cannot  be  said  that  a  man  who  has  a  cause  of  ac- 
tion against  two  or  more  joint-contractors,  can  prosecute  his  action  with 
effect,  where  one  or  more  of  the  intended  defendants  is  or  are  abroad. 
At  the  time  the  statute  of  Anne  passed,  the  nan<-joindei'  of  a  co-con- 
tractor was  matter  of  plea  in  abatement, — Anonymous,  8  Smith,  318. 
If  the  effect  of  the  statute  of  Anne  is  to  except  the  statute  of  Jame9 
only  in  cases  where  all  the  defendants  are  abroad,  the  plaintiff  will  de^ 
rive  no  benefit  from  it  at  all.  That  statute  was  designed  to  obviate  the 
di£Sculties  which  are  adverted  to  in  the  judgment  of  the  Court  of  Queen's 
Bench  in  Fannin  v.  Anderson,  and  to  save  the  plaintiff's  remedy  in  all 
cases  until  all  the  defendants  were  within  the  jurisdiction.  The  words 
*'or  any  of  them"  in  the  3d  section  of  the  21  Jac.  1,  o.  16,  refer  to  the 
actions,  nothing  else  being  there  spoken  of:  but,  in  the  19th  section  of 
nci  091  ^^  ^  Anne,  c.  16,  the  first  part  of  which  is  nearly  the  same  as 
"'■'  *the  7th  section  of  the  former  act,  where  they  are  not  found, — 
unless  those  words  apply  to  the  ''person  or  persons,"  they  have  no  ap- 
plication at  all.  Upon  the  plain  words  of  the  statute,  therefore,  the 
plaintiff  is  entitled  to  the  judgment  of  the  court  upon  this  replioation, 
which  meets  all  the  requirements  of  the  act.  In  Townsend  v.  Deacon, 
3  Exch.  706,t  it  was  held,  that,  where  a  person  dies  abroad,  to  whom  a 
right  of  action  has  accrued  during  his  residence  there,  and  be  never  re- 
turned to  this  country  after  the  accrual  thereof,  his  executors  may  sue 
for  it,  although  more  than  six  years  have  elapsed  since  it  accrued* 
Parke,  B.,  there  says:  "The  7th  section  of  this  statute  extends  the 
period  for  bringing  the  action  to  all  persons  who  are  infants,  femes  co- 
verts, non  compotes  mentis,  imprisoned,  or  beyond  the  seas,  and  enables 
all  such  persons  to  sue  within  the  times  previously  limited,  the  time  to 
be  reckoned  from  the  moment  when  they  become  of  age,  discover,  &c. 
It  is  quite  clear  that  each  of  these  persons  might  have  brought  the  action 
within  those  respective  times,  and  it  appears  to  me  that  their  executors 
might  equally  do  so,  as  standing  in  the  same  position,  and  possessing  the 
same  rights.  It  also  appears  to  me,  that  the  opinion  of  the  court  in 
the  case  of  Strithorst  v.  Gr»me,  3  Wils.  145,  which  has  been  referred  to, 

cause  of  aetion  agaiDst  him  and  hii  oo-eoDtraoton»  th«  right  of  action  againct  aU  is  faTOd  horn 
tiie  3d  fectton  of  the  21  Jac.  1,  c.  16,  by  the  operation  of  the  19th  section  of  the  4  Anne,  c  16: 
and  the  plaintiff's  will  rely,  m  well  upon  the  words  of  the  statute,  as  upon  the  case  of  Fannin  o. 
▲adersoo,  7  Q.  B.  811  (B.  C.  L.  B.  vol  53). 
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ia  effect  decides  the  present  case.  In  the  case  of  a  person  who  never 
conies  to  England,  it  is  questionable  whether  the  executor  does  not  retain 
all  his  rights  under  the  7th  section :  but,  as  that  question  does  not  arise 
here,  where  the  action  has  been  brought  within  six  years,  it  is  unneces- 
sary to  decide  it  I  am  inclined  in  such  case  to  think  that  the  executor 
is  under  no  restraint  whatever." 

Bovillj  in  reply. — ^The  statute  of  James  having  positively  prohibited 
the  bringing  of  any  action  after  the  expiration  of  the  times  limited,  ex- 
cept the  plaintiff  be  *under  any  of  the  disabilities  pointed  out  and  r^ri  qq 
provided  for  in  the  7tb  section,  then  comes  the  statute  of  Anne,  ^ 
the  19th  section  of  which  enables  the  plaintiff  to  sue  after  the  expiration 
of  six  years,  on  condition  that  he  bring  his  action  within  six  years  from 
the  happening  of  an  event  provided  for,  viz.,  the  return  to  this  country 
of  the  person  or  persons  against  whom  he  has  cause  of  action,  or  any  of 
them.  [Mauls,  J. — There  being  two  joint-contractors,  one  being  abroad 
at  the  time  the  cause  of  action  accrued,  the  other  here,  and  more  than 
six  years  having  elapsed, — the  question  is,  can  the  plaintiff  now  sue  the 
one  who  has  always  been  in  this  country.]  The  co-contractors  having 
died  abroad,  the  statute  of  Anne  does  not  take  effect  at  all :  consequently, 
the  case  must  be  governed  by  the  21  Jac.  1,  c.  16,  which  clearly  bars 
the  plaintiff's  right  of  action. 

JsRVis,  C.  J. — I  am  of  opinion  that  the  plaintiffs  in  this  case  are  en- 
titled to  judgment.  I  alone  am  responsible  for  the  reasons  upon  which 
that  opinion  is  founded,  though  I  believe  there  will  be  no  difference 
between  my  learned  Brothers  and  myself  as  to  the  result.  I  feel  no  diffi- 
culty in  accepting  the  broad  proposition  as  put  by  Mr.  BcvUL  Sub* 
stantially,  the  facts  stated  on  the  record  are  these: — Here  are  two 
joint-contractors,  A.  and  B.  A.  wa8  abroad  at  the  time  the  cause  of 
aetion  accrued,  and  remained  abroad  until  his  death.  B.  was  in  this 
country  at  the  time  of  the  accruing  of  the  cause  of  action,  and  has  re- 
mained here  ever  since.  The  question  is  whether  the  plaintiff's  remedy 
is  barred  by  the  statute  of  limitations.  I  am  of  opinion  that  it  is  not. 
Looking  at  the  statute  21  Jac.  1,  c.  16,  alone,  no  doubt  the  plaintiffs' 
remedy  would  be  gone.  If,  as  Mr.  Bomll  has  contended,  the  statute  of 
James  has  taken  away  the  remedy,  and  the  statute  4  Anne,  c.  16,  s.  19, 
ia  a  mere  enabling  statute,  the  plaintiffs'  cause  of  action  would  of  course  be 
^barred.  But  I  do  not  think  that  is  the  true  construction  of  the  ^^^  „ . 
statute  of  Anne.  The  19th  section  of  the  statute  of  Anne  in  sub-  '; 
stance  provides,  that,  if  any  person  or  persons  shall  happen  to  be  abroad  at 
the  time  of  the  accruing  of  the  cause  of  action  against  them,  the  plaintiff 
shall  be  at  liberty  to  bring  his  action  against  such  person  and  persons 
within  six  years  after  their  return  from  abroad.  In  my  opinion,  that  in 
effect  is  an  exception  out  of  the  statute  of  James,  and  not  an  enabling 
provision.  At  the  time  of  the  passing  of  this  statute  of  Anne,  it  was  well 
known  that  you  could  not  effectually  sue  one  of  several  jomt-contractors 
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without  joining  the  others.  The  bare  giving  liberty  to  sue  one  who  is 
abroad  at  the  time  the  cause  of  action  arises,  within  six  years  after  his 
return  from  abroad,  while  it  relieves  you  from  the  necessity  of  suing  the 
absent  party,  indirectly  takes  away  the  operation  of  the  statute  of  James, 
because  you  cannot  give  leave  to  a  plaintiff  to  sue  one  of  several  joint- 
contractors  on  his  return  from  abroad,  unless  you  suspend  the  remedy 
against  all  at  the  same  time;  and,  if  so,  the  statute  never  runs  at  all. 
If  the  statute  of  Anne  be  construed  strictly,  the  statute  of  James  would 
never  operate  at  all  as  against  joint-contractors  some  of  whom  may  be 
abroad  at  the  time  of  the  accruing  of  the  cause  of  action,  until  their 
return  to  this  country.  But  perhaps,  on  the  equitable  construction  of 
the  act, — and  that  is  the  construction  I  adopt, — the  plaintiff  would  be 
bound  to  sue  those  who  remain  in  this  country  within  six  years  after  the 
death  of  the  absent  co-contractor.  Some  difficulty  was  suggested  in  the 
course  of  the  argument,  as  to  the  meaning  of  the  words  ''or  any  of 
them*'  in  the  19th  section  of  the  4  Anne,  c.  16.  I  do  not  think  it  at 
all  important  to  put  any  construction  upon  those  words.  Whether  they 
got  in  by  accident,  or  were  designedly  inserted,  it  is  not  worth  while  to 
*1^^1  ^^'^^^^^^J  because  I  think  the  first  words  of  the  section, — "if  any 
•^  ^person  or  persons,"  &c.,  are  amply  sufficient  to  let  in  the  con- 
struction I  put  upon  the  statute.  For  these  reasons,  it  appears  to  me 
that  the  19th  section  of  the  4  Anne,  c.  16,  is  an  exception  out  of  the 
statute  of  James,  and  not  an  enabling  clause  engrafted  upon  it.  I 
think  the  plaintiffs  are  entitled  to  the  judgment  of  the  court. 

Maule,  J. — I  also  think  that  the  plaintiffs  in  this  case  are  entitled 
to  judgment.  The  question  arises  on  the  construction  of  the  19th 
section  of  the  statute  of  Anne,  following  the  8d  and  7th  sections  of 
the  statute  of  James.  By  the  Sd  section  of  the  statute  of  James,  a 
plaintiff  is  disabled  from  bringing  an  action  upon  any  contract,  where 
more  than  six  years  have  elapsed  after  the  cause  of  action  accrued. 
That  statute  has  no  relaxation  of  its  strictness  in  the  case  of  a  defend- 
ant being  absent  from  this  country  at  the  time  the  cause  of  action  ac- 
crued. The  statute  of  James  considered  it  right  that  platntiffe  should 
not  be  barred  whilst  labouring  under  certain  disabilities  or  impedi- 
ments ;  one  of  which  is,  the  plaintiffs'  being  absent  beyond  the  seas  at 
the  time  of  the  accrual  of  the  cause  of  action ;  and  therefore  provided, 
in  8.  7,  that  the  period  of  limitation  should  not  commence  running 
against  them  until  the  impediment  was  removed.  But  there  was  no 
provision  for  cases  where  the  defendant  was  absent  from  England.  In 
that  case,  the  plaintiff  knows  that  he  has  a  cause  of  action,  and  he 
would  know  upon  inquiry  that  the  defendant  was  not  to  be  found  in  this 
country.  Still,  however,  he  was  not  without  remedy :  he  might  issue 
his  writ,  and  continue  it  by  alias  and  pluries,  and  so  forth,  until  the 
defendant's  return,  or  he  might  proceed  to  outlawry  against  him.  But 
a  plaintiff  would  be  left  in  this  situation.     Having  a  cause  of  action 
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against  several,  some  one  or  more  of  whom  were  abroad,  he  could  not 
safely  do  otherwise  than  issue  process  within  *the  six  years,  and  r^c-io/* 
then  proceed  by  one  of  the  courses  I  have  suggested.  That  ^ 
would  be  expensive,  and  might  be  inconvenient,  because  it  might  be  that 
the  parties  here  might  be  quite  willing  to  pay.  To  supersede  that  ne- 
cessity, the  statute  of  Anne,  in  s.  19,  says,  that,  if  any  person  or  per- 
sons against  whom  there  is  or  shall  be  any  cause  of  suit  or  action  of 
trespass,  &c.,  &c.,  or  any  of  them,  be  or  shall  be,  at  the  time  of  any 
such  cause  of  suit  or  action  given  or  accrued,  fallen,  or  come,  beyond 
the  seas,  then  such  persons  who  is  or  shall  be  entitled  to  any  such  suit 
or  action  shall  be  at  liberty  to  bring  the  said  actions  against  such  per- 
son and  persons  after  their  return  from  beyond  the  seas,  so  that  they 
take  the  same  after  their  return  from  beyond  the  seas  within  such  times 
as  are  respectively  limited  for  the  bringing  of  the  said  actions  before 
by  that  act  and  by  the  21  Jac.  1,  c.  16, — qualifying  the  prohibition 
contained  in  the  statute  of  James.  As  I  read  that  section,  the  words 
<cor  any  of  them,"  mean  any  of  the  persons  against  whom  there  is  or 
shall  be  any  cause  of  action.  It  is  true,  that  the  same  words  in  the 
8d  section  of  the  21  Jac.  1,  c.  16,  refer  to  the  actions  thereinbefore 
enumerated,  no  persons  having  been  mentioned.  But  in  the  19th  sec- 
tion of  the  statute  of  Anne,  the  words  «or  any  of  them,"  though  com- 
ing after  the  mention  of  a  long  series  of  actions,  cannot  mean  «or  any 
of  the  said  actions,"  for  that  has  been  said  before;  «<or"  occurring  be- 
tween every  two  of  the  sections  enumerated.  To  give  any  application 
at  all  to  those  words,  therefore,  I  think  they  must  be  held  to  refer  to 
persons.  It  would  be  a  very  inconvenient  construction  to  hold,  that, 
in  a  case  where  there  are  several  joint  contractors  resident  abroad,  and 
one  in  this  country,  the  plaintiff  is  to  be  barred  by  the  statute  as 
against  all  if  he  does  not  sue  that  one,  when,  if  he  had  sued  him  for- 
merly without  the  others,  he  would  have  been  met  by  a  plea  in  abate- 
ment :  and  it  *would  be  still  more  monstrous  since  the  recent  ^^^  o^ 
statute  abolishing  pleas  in  abatement.(a)  It  seems  to  me  that  ^ 
the  proper  meaning  of  this  statute  is  this,  that,  so  long  as  the  absence 
of  the  defendants,  or  of  any  of  the  defendants,  places  the  plaintiff  at 
a  disadvantage,  his  remedy  shall  not  be  barred :  but  that,  when  that 
disadvantage  is  removed,  the  statute  shall  commence  running,  and  if 
he  abstains  from  suing  within  the  time  limited,  his  claim  should  be 
barred.  The  result  is  this : — The  statute  of  James  says  that  the  action 
shall  be  brought  within  six  years  next  after  the  cause  of  action,  and 
not  after.  Then  the  statute  of  Anne  says,  that,  if  by  reason  of  any 
of  the  defendants  being  beyond  the  seas  at  the  time  the  cause  of  action 
accrues,  the  plaintiff  cannot  bring  his  action  so  properly  and  conveniently 
as  he  could  if  all  the  parties  were  in  this  country,  the  defendants  shall 
not  avail  themselves  of  that  absence  abroad  to  bar  or  defeat  the  plain- 

(a)  See  3  A  4  WUl.  i,  o.  42,  8.  8. 
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tiff's  remedy.  The  effect,  therefore,  is,  practically  to  repeal  the  statute 
of  James,  or  to  suspend  its  operation  so  long  as  the  defendants  or  any 
of  them  remained  abroad.  But  the  19th  section  of  the  statute  of  Anne 
'goes  on  to  say  that  the  former  part  shall  not  operate  unless  the  suit  is 
commenced  within  six  years  of  the  absent  defendant's  return  to  this 
country.  The  effect  of  that,  I  apprehend,  is,  that  the  bar  which  is  takeu 
away  by  the  former  part  of  the  section,  shall,  when  that  absence  ceases, 
no  longer  subsist,  and  consequently  the  plaintiff  is  remitted  to  the  posi- 
tion of  a  person  who  is  not  barred,  and  whose  cause  of  action  is  gireu 
back  to  him.  But,  if  there  be  no  return  of  the  absent  defendant  to 
this  country,  the  case  provided  for  by  the  last  clause  of  the  19th  sec- 
tion of  the  statute  of  Anne  does  not  arise.  A  defendant  being  abroad, 
the  statute  applies.  That  operates  as  an  answer  to  the  statute  of 
*'\^kl  James.     But  the  plaintiff  may  reply  that  the  ^absent  defendant 

-'  returned  to  this  country,  and  that  the  action  was  commenced 
within  six  years  after  his  return.  That  operates  as  an  exception  out 
of  the  repeal  of  the  statute  of  James ;  but  it  is  an  exception  that  is 
contingent  only  upon  the  defendant's  return.  That  is  manifestly  the 
plain  justice  of  the  case,  and  the  words  are  capable  of  receiving  that 
construction.  As  soon  as  the  absent  defendant  dies,  the  case  of  the 
co-contractor  being  abroad,  no  longer  subsists,  and  the  plaintiff  has  a 
right  to  bring  his  action  at  any  time  within  six  years  after  the  death, — 
if  that  be  a  condition,  which  it  is  unnecessary  to  decide.  Here,  the  case 
contemplated  by  the  statute  of  James  has  occurred :  /but,  at  the  time 
of  the  accruing  of  the  cause  of  action,  one  of  the  defendants  was 
abroad.  I  am  rather  disposed  to  consider  that  the  cause  of  action  can- 
not be  said  to  have  accrued  within  six  years,  where  it  is  brought  against 
an  executor  or  a  person  who  could  not  be  sued  alone  within  the  six 
years.     I  think  in  this  case  the  debt  was  not  barred. 

Cresswell,  J. — I  am  of  the  same  opinion.  The  8d  section  of  the 
21  Jac.  1,  c.  16,  absolutely  provides  that  all  actions  upon  contracts 
shall  be  brought  within  six  years.  It  may  be  said,  therefore,  with 
reference  to  the  7th  section  of  the  statute  of  James,  as  much 
as  with  reference  to  the  19th  section  of  the  statute  of  Anne,  that, 
after  the  3d  section  of  the  former  act  has  prohibited  the  bringing 
of  an  action  after  the  lapse  of  six  years,  the  subsequent  section, 
which  enacts  that,  when  the  plaintiff  is  under  certain  disabilities  at 
the  time  of  the  accruing  of  the  cause  of  action  (absence  from  Eng- 
land being  one  of  them),  he  shall  have  six  years  from  the  removal  of 
the  disability,  is  an  enabling  section.  Mr.  Bovill  would  argue  that 
the  return  of  the  plaintiff  to  this  country  is  a  condition  precedent  to 
his  right  to  sue,  and  that  he  must  of  necessity  come  back  in  order 
*1^Q1  *to  avail  himself  of  that  provision.     But  it  has  been  decided  in 

-'  several  cases  that  that  is  not  so :  a  plaintiff,  though  abroad,  may 
sue,  but  he  is  not  obliged  to  do  so.     This  appears  from  several  authori- 
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ties  referred  to,  and  no  donbt  correctly  stated  in  2  Williams's  Saunders, 
121.  But,  under  the  statute  of  Anne,  no  right  can  exist  until  the 
party's  return.  Then  comes  the  question  whether  the  words  <«  or  any 
of  them"  in  the  19th  section  of  the  statute  of  Anne,  apply  to  the  persons 
or  to  the  acti(ms  before  mentioned.  It  is  unnecessary  for  us  to  decide 
that  question ;  for,  I  think,  that,  independently  of  those  words,  the  rest 
of  the  section  sufficiently  meets  this  case.  The  meaning  of  the  statute 
seems  to  me  to  have  been  correctly  given  by  the  Court  of  Queen's  Bench 
in  Fannin  v.  Anderson.  Lord  Denman  there  says, — <«The  statute 
intended  to  render  such  a  form  (viz.  suing  out  a  writ,  and  continuing 
it)  unnecessary,  whenever,  by  reason  of  the  absence  beyond  seas  of  any 
of  the  intended  defendants,  the  plaintiff  cannot  have  his  complete 
remedy  against  all  those  whom  he  is  entitled  to  sue."  So,  here,  the 
statute  having  given  leave  to  sue  within  so  many  years,  and  not  after, 
and  having  then  provided  that  persons  under  certain  disabilities  should 
be  allowed  the  same  period  for  suing  after  the  removal  of  the  disability, 
must  have  intended  the  disability  should  not  attach  so  long  as  the  plain- 
tiff could  not  effectually  sue  any  one,  owing  to  the  absence  of  others  of 
ike  co-contractors.  So  long  as  one  of  the  defendants  remained  abroad, 
the  disability  continued,  and  the  statute  of  limitations  did  not  run. 
Consequently,  at  the  time  George  Mead  died,  the  action  was  not  barred 
by  lapse  of  time*  Whether  or  not  it  was  necessary  for  the  plaintiff  to 
sue  within  six  years  after  George  Mead's  death,  I  forbear  to  decide. 
It  is  enough  to  say  that  I  adopt  the  view  of  the  Court  of  Queen's  Bench 
in  the  case  of  Fannin  v.  Anderson,  and  therefore  the  plaintiff  must  have 
judgment. 

♦Williams,  J. — I  am  of  the  same  opinion.  I  think  the  pre-  r*^4Q 
aent  case  is  substantially  governed  by  Fannin  v,  Anderson.  That  ^ 
was  a  well  considered  judgment,  and  ought  to  bind  us.  Before  that,  it 
had  been  held  in  Perry  v.  Jackson,  4  T.  R.  516,  upon  the  construction 
of  the  7th  section  of  the  statute  of  James,  that,  if  one  plaintiff  be 
abroad,  and  the  others  in  England,  the  action  must  be  brought  within 
six  years  after  the  cause  of  action  arises.  But,  in  Fannin  v.  Anderson, 
the  Court  of  Queen's  Bench  decided,  that,  although  the  words  are 
nearly  the  same,  a  different  construction  must  from  the  reason  of  the 
thing  be  given  to  the  19th  section  of  the  statute  of  Anne,  and  that  that 
statute  applies  to  all  cases  in  which  by  reason  of  any  one  of  the  defend- 
ants being  beyond  seas  at  the  time  of  the  accrual  of  the  cause  of  ac- 
tion, the  plaintiff  is  deprived  of  his  complete  remedy  against  all,  and 
that  he  was  not  bound  to  issue  his  writ  against  some  or  one  of  them  at 
the  peril  of  a  plea  in  abatement.  Mr.  Bovilly  in  the  course  of  his  very 
ingenious  argument,  has  pressed  us  with  the  case  of  a  cause  of  action 
accruing  against  two  joint  contractors  who  are  both  abroad  at  the  time, 
and  one  returns  to  this  country  at  one  time,  the  other  at  another  time. 
I  am  unable  to  see  the  force  of  that ;  for,  it  seems  to  me,  on  the  autho* 
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rity  of  Fannin  v.  Anderson,  to  be  perfectly  clear  that  the  plaintiff 
would  not  be  bound  to  sue  until  the  return  of  the  second,  and  then  he 
would  have  six  years  from  the  return  of  that  one.  But  a  difficulty,  I 
must  confess,  arises  from  the  words  of  the  statute.  At  the  time  of  the 
passing  of  the  statute  of  Anne,  it  had  been  held  that  the  statute  of 
James  did  not  apply  where  the  debtor  or  one  of  the  debtors  was  abroad 
at  the  time  of  the  accruing  of  the  cause  of  action.  Then  came  the 
statute  of  Anne,  the  19th  section  of  which  enacts,  that,  <uf  any  per- 
son or  persons  against  whom  there  is  or  shall  be  any  cause  of  suit  or 
*idi1  ^^^^^^  ^^  trespass,  &c.,  or  of  action  of  account,  '''or  upon  the 

^  case,  or  of  debt  grounded  upon  any  lending  or  contract  without 
specialty,  of  debt  for  arrearages  of  rent,  or  assault,  menace,  bat- 
tery, wounding,  and  imprisonment,  or  any  of  them,  be  or  shall  be,  at 
the  time  of  any  such  cause  of  suit  or  action  given  or  accrued,  fallen, 
or  come,  beyond  the  seas, — that  then  such  person  or  persons  who  is  or 
shall  be  entitled  to  any  such  suit  or  action,  shall  be  at  liberty  to  bring 
the  said  actions  against  such  person  or  persons,  after  their  return  from 
beyond  the  seas,  within  such  times  as  are  respectively  limited  for  the 
bringing  of  the  said  actions  before  by  this  act  and  by  the  said  other  act 
of  21  Jac.  1,  c.  16."  Now,  the  argument  in  favour  of  the  replication 
in  this  case,  is,  that  the  present  defendant  must  be  considered  as  a  per- 
son against  whom  a  cause  of  action  has  accrued,  and  a  person  who  was 
abroad  at  that  time,  and  consequently  the  plaintiff  was  authorized  to 
sue  by  the  first  part  of  the  19th  section  of  the  statute  of  Anne.  But, 
taking  the  words  of  the  latter  part  of  the  section  literally,  it  would 
seem  difficult  to  say  that  the  case  is  within  it,  seeing  that  this  is  an 
action  against  Joseph  Mead,  who  has  been  more  than  six  years  in  this 
country,  and  not  against  a  co-contractor  who  has  remained  abroad  until 
within  six  years  of  the  commencement  of  the  action.  Looking,  how- 
ever, at  the  object  of  the  statute,  the  difficulty  it  was  intended  to 
remedy,  and  the  previous  decisions,  there  is,  I  think,  enough  to  warrant 
us  in  holding,  that,  though  not  literally  within  the  words  of  the  19th 
section,  the  case  is  within  the  equity.  In  Douglas  v.  Forrest,  4  Bingh. 
•ese  (E.  C.  L.  R.  vol.  13),  1  M.  &  P.  663,  the  statute  of  Anne  was  not 
alluded  to.  But,  on  that  case  being  cited  in  Rhodes  r.  Smethu.av,  4 
M.  &  W.  51,t  Alderson,  B.,  said :  «  That  was  in  truth  a  case  not  within 
the  statute  at  all,  because  the  debtor  never  returned  from  beyond  seas; 
therefore  the  plaintiff  might  have  sued  him  at  any  time  during  his  life." 
*1491  ^^  Story  i;.  Fry,  1  Y.  &  C.  C.  C.  ♦603,  a  person  in  satisfaction 

-'  of  a  previous  debt  due  from  him,  gave  his  creditor  a  bill  of  ex- 
change, and  before  the  bill  arrived  at  maturity  went  to  India,  whence 
he  never  returned:  as  soon  as  circumstances  would  permit  after  his 
death  in  India,  his  will  was  proved  by  his  executors  in  England ;  and, 
within  six  years  after  his  death,  a  creditors'  bill  was  filed  against  the 
exeeutors :  and  it  was  held  that  the  plaintiff  was  not  barred  by  the 
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sttttnte  of  limitations.  These  decisions  seem  to  me  to  justify  the  view 
presented  on  the  part  of  the  plaintiffs,  which  oertainly  is  in  accordance 
with  what  is  laid  down  in  Chandler  v.  Yilett,  2  Wms.  Saund.  120,  1 
Sid.  45Sy  where  it  was  held  that  the  privileges  hy  reason  of  infancy, 
and  other  impediments,  are  saved,  in  an  action  on  the  case  on  assump^ 
sit,  hy  the  statute' of  limitations,  21  Jac.  1,  c.  16,  s.  8,  and  that  that 
action  is  within  the  equity  of  the  saving  olaase  thereof  (s.  7),  though 
it  is  named  in  the  limiting  clause  only.  The  same  equitable  construc- 
tion of  the  statute  was,  upon  the  authority  of  that  case,  and  of  Crosier 
V.  Tomlinson,  2  Mod.  71,  applied  in  the  case  of  a  plaintiff  who  was  in 
prison  when  the  cause  of  action  accrued,  in  a  case  of  Piggott  v.  Rash, 
4  Ad.  k  B.  912  (E.  C.  L.  R.  vol-  81),  6  N.  4  M.  876. 

Judgment  for  the  plaintiffs. 

Where  the  statute  of  limitation  is  statute,  that  one  of  them,  within  six 

pleaded  against  non-resident  joint  plain-  years  from  the  accruing  of  the  cause 

iaSb,  the  fact  that  one  of  them  has  been  of  action,  departed  from  the  state  and 

in  the  state  since  the  cause  of  action  continued  absent  until  the  oonmience- 

accrued,  will  not  take  the  case  out  of  ment  of  the  suit.     All  the  persons  lia- 

the  saving  in  favour  of  non-residents  :  ble  on  a  joint  contract  must  depart  from 

James  v.  Heniy,  3  Litt  46.  the  state,  in  order  to  stop  the  running 

In  assumpsit  against  several  defend-  of  the  statute :  Brown  v.  Delafield,  1 

ants  it  is  no  answer  to  a  plea  of  the  Denio,  445. 


♦GRAY  and  Another  v.  KNIGHT.    April  23.         [*148 

Where  a  rale  for  a  speoUl  Jury  (obUioad  io  dae  ttme)  hu  been  obUined  for  delay,  the  proper 
•|>pUeatioii  to  the  ooiirt»  ii,  for  a  rale  to  show  caose  why  the  eaase  ihoald  not  be  tried  by  a 
fpeeial  jary,  in  ite  order,  at  the  silting  for  which  the  notice  was  given,  if  the  defendant  Bhall 
^eo  hare  one  in  attendance,  and,  in  default  thereof,  then  that  the  eanse  be  tried  by  a  eonunon 

This  was  an  action  of  debt  for  money  paid,  interest,  work  and 
materials,  and  money  found  due  from  the  defendant  to  the  plaintifi  on 
accounts  stated  between  them. 

Pleas, — ^first,  never  indebted, — secondly,  that  the  defendant  before 
action  satisfied  and  discharged  the  plaintiffs'  claim  by  payment. 

Issue  was  joined  on  the  27th  of  March  last,  and  notice  of  trial  then 
given  for  the  first  sitting  in  this  term.  On  the  6th  of  April,  the 
defendant  duly  obtained  a  rule  for  a  special  jury ;  but  it  was  not  served 
upon  the  plaintiffs'  attorney  until  the  17th. 

Ntfrman^  on  the  19th  instant,  obtained  a  rule  calling  upon  the  defend- 
ant, to  show  cause  why  the  cause  should  not  be  tried  by  a  special  jury, 
in  its  order,  at  the  first  sitting  at  Guildhall  in  this  term, — which  was 
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the  24tfa,-H)ii  the  ground  that  the  role  for  the  epeeial  jury  had  heen 
obtained  merely  for  delay.     Upon  the  rnle  coming  on, 

Quain^  for  the  defendant,  submitted,  that,  inasmuch  as.  the  trial  was 
proposed  to  be  had  on  the  following  day,  there  was  no  time  to  give  the 
necessary  notice  for  the  attendance  of  a  special  jury.  [Jbrvis,  C.  J. 
— We  cannot  help  that.  Mr.  Norman  is  entitled  to  bring  the  rule  on.] 
The  question  is  one  of  great  importance,  and  fit  to  be  tried  by  a  special 
jury,  relating  to  pretended  sales  of  saltpetre  which  nerer  in  fact  had 
any  existence,  or  was  intended  to  be  delivered,  and  no  money  ever 
^1441  P^^^^^  between  the  parties,  nor  was  any  ever  paid  by  the  *plain- 
-^  tiffs  at  the  drfendant's  request.  [Jervis,  C.  J. — We  cannot 
try  that  upon  affidavit.  The  only  question  upon  this  motion,  is,  whether 
or  not  the  rule  for  a  special  jury  has  been  obtained  for  delay.]  The  rule 
is  objectionable  in  point  of  form  :  it  calls  upon  the  defendant  to  show 
cause  why  the  cause  should  not  be  tried  by  a  special  jury  in  its  turn  ; 
whereas,  the  111th  section  of  the  Common  Law  Procedure  Act,  1852, 
15  &  16  Vict.  0.  76,  provides,  <<  that,  where  the  defendant  in  any  case, 
or  plaintiff  in  replevin,  gives  notice  of  his  intention  to  try  the  cause  by 
a  speciltl  jury,  and  venue  is  in  London  or  Middlesex,  the  court  or  a 
judge,  if  satisfied  that  such  notice  is  given  for  the  purpose  of  delay, 
may  order  that  the  cause  be  tried  by  a  common  jury,  or  make  such 
other  order  as  to  the  trial  of  the  cause  as  such  court  or  judge  shall 
think  fit."  [Crbbswbll,  J. — The  rule  as  drawn  is  founded  upon  the 
old  practice  of  the  courts :  it  rather  amplifies  the  power  of  the  court. 
We  may,  however,  mould  the  rule  now  it  is  before  us.] 
^NormaUy  in  support  of  the  rule,  was  stopped  by  the  court. 
Jervis,  C.  J. — We  must  alter  the  rule.  We  misled  Mr.  Norman  by 
our  suggestion.  The  rule  will  be  absolute  for  the  trial  of  the  cause  by 
a  special  jury  if  the  attendance  of  a  special  jury  can  be  procured,  if  not, 
by  a  common  jury. 

The  rest  of  the  court  concurring. 

Rule  absolute, — « that  this  cause  be  tried  by  a  special  jury, 
in  its  order,  at  the  first  sitting  in  this  term,  to  be  holden 
at  the  Guildhall,  if  the  defendant  shall  then  have  one  in 
attendance,  and,  in  d^ault  thereof,  then  that  this  cause  be 
tried  by  a  common  jury." 
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♦TOPPIN  and  Another  v.  LOMAS.    Jfay  1.         [*145 

OomviMlMieiv  for  » loosl  improvement  were  Ineerporaled  by  aet  of  parliament,  and  empowered 
to  borrow  money  on  mortga^  of  the  lands  or  fands  acquired  by  tbem  by  Tirtoe  of  the  aete,  or 
on  bond.  By  a  snbeeqnent  aot»  which  provided  a  form  of  bond,  it  waa  reeited,  "that  the  eoro- 
miMioners  bad,  pnniaant  to  a  power  in  that  behalf  contained  in  one  of  their  acta,  eiecuted  an 
indentore  dated  the  SStb  of  Mayi  18(8^  for  eeeuring  the  performance  of  the  eoodition  of 
certain  bonds  granted  pursuant  to  a  deed  of  settlement  of  even  date  therewith,  and  therein 
referred  to."  The  form  of  bond  given  by  the  act  contained  the  following  provisoes : — Provided 
always,  that  the  lands,  tenements,  money,  property,  and  effects  of  the  said  commissioners, 
acquired  and  to  be  acquired  under  or  for  the  purposes  of  the  said  acts,  or  any  of  them,  shall 
alone  be  answerable  to  pay  and  satisfy  the  principal  sum  and  interest  secured  by  the  above- 
writien  bond,  and  that  no  commissioner  or  other  person  shall  in  any  case  be  personally  liable 
to  pay  the  same  principal  and  interest,  or  any  part  thereof:  provided  also,  that  the  above- 
written  bond  is  granted  by  the  commissioners  to  the  intent  that  it  may  be  entitled  to  the  benefit 
of  an  indenture  of  mortgage  dated  the  26th  of  May,  1852,  executed  by  the  said  commissioners 
under  the  authority  of  the  above-maQtiooed  ^ts,  and  may  be  subjeet  to  the  powers  and  pro- 
visions of  an  indenture  of  settlement  of  the  same  date,  referred  to  in  the  said  indenture  of 
mortgage : — 

U  lid,  that  these  bonds  conferred  upon  the  holder  an  interest  in  land  within  the  meaning  of  the 
4tb  section  of  the  Statute  of  Frauds. 

This  was  an  action  for  the  breach  of  a  contract  for  the  purchase  of  a 
bond  or  debenture  of  the  Westminster  Improvement  Gommissioners, 
granted  pursuant  to  the  Westminster  Improvement  Acts,  8  &  9  Vict. 
€.  clxxviii.,  10  &  11  Vict.  c.  oxxzi.,  18  &  14  Vict.  c.  cii.,  and  16  k  17 
Vict.  0.  clxxvi. 

The  declaration  stated,  that  it  was  agreed  between  the  plaintiffs  and 
the  defendant,  that  the  plaintiffs  should  sell  to  the  defendant,  and  that 
the  defendant  should  buy  of  the  plaintiffs,  a  certain  assignable  bond  or 
debenture,  under  the  common  seal  of  the  Westminster  Improvement 
Commissioners,  in  the  penal  sum  of  lOOOZ.,  conditioned  for  the  pay- 
ment of  the  sum  of  500/.  at  the  time  and  in  the  manner  in  the  condition 
of  the  said  bond  or  debenture  mentioned,  for  the  sum  of  2102. ;  the  said 
sale  to  be  completed  by  the  plaintiffs  and  the  defendant  respectively  at 
the  expiration  of  a  reasonable  time  for  the  defendant  to  withdraw 
certain  money  from  and  out  of  a  certain  building  society :  Averment 
that  such  reasonable  time  had  elapsed,  and  that  the  plaintiffs  were 
ready  and  willing  and  offered  to  complete  the  sale,  and  requested  r«^  <  ^ 
*the  defendant  to  buy  the  said  bond,  and  accept  and  receive  the  ^ 
same,  and  to  pay  the  said  price  or  sum  of  2102.  therefor ;  and  that  the 
plaintiffs  had  done  all  things  necessary,  and  all  things  had  occurred  and 
happened,  necessary,  and  all  conditions  precedent  had  happened  and 
been  performed,  necessary  to  entitle  the  plaintiffs  to  have  the  defendant 
complete  the  said  purchase,  and  buy,  accept,  and  receive  the  said  bond, 
and  pay  the  said  price  or  sum  of  2102.  therefor:  Breach,  that  the 
defendant  did  not  nor  would,  when  he  was  so  requested  as  aforesaid,  or 
at  any  other  time,  complete  the  said  pnrehase,  &c. 

There  was  also  a  count  for  money  payable  by  the  defendant  to  the 
plaintiflb  for  the  sale  of  a  transferable  bond  or  debenture  then  bargained, 
sold,  and  caused  to  be  assigned  and  transferred  by  the  plaintiffs  to  the 
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defendant  at  his  request,  and  for  money  fonnd  to  be  due  from  the 
defendant  to  the  plaintiffs  on  accounts  stated  between  them. 

Pleas, — ^first,  to  the  first  count,  a  traverse  of  the  agreement, — 
secondly,  to  the  same  count,  that  the  defendant  was  induced  to  enter 
into  the  agreement  by  the  fraudulent  representations  of  the  plaintiffs, — 
thirdly,  to  the  same  count,  that  the  contract  was  rescinded  by  mutual 
consent,  before  breach, — fourthly,  to  the  residue  of  the  declaration, 
never  indebted.     Upon  these  pleas  issues  were  joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  last  Hilary  Term.  The  facts  which  appeared  b  evidence  were  as 
follows : — 

The  plaintiffs,  who  were  auctioneers  and  valuers  in  the  city  of  London, 
inserted  in  the  Times  newspaper  of  the  20th  of  November,  1854,  the 
following  advertisement : — 

•^To  be  sold  for  220L  each,  debentures  of  the  Westminster  Com- 
nt-iAj-t  missioners  for  5002.,  secured  upon  freehold  ^property,  and  pay- 
-*  able  at  par  in  1857.  Each  yielding  252.  per  annum.  The 
purchaser  will  be  entitled  to  the  interest  due  on  the  10th  of  January 
next.  Apply  to  Toppin  k  Clark,  auctioneers,  fcc,  7,  Coleman  Street, 
City." 

On  the  same  day,  the  defendant  wrote  to  the  plaintiff  as  follows : — 

<(  Gentleman, — I  beg  to  offer  you  2102.  for  one  of  the  5002.  bonds 
advertised  in  this  day*s  Times." 

One  of  the  plaintifi  having  called  upon  the  defendant  for  the  pur- 
pose of  informing  him  that  his  offer  was  accepted,  he,  on  the  same  day 
called  at  the  plaintiffs'  office,  and  asked  when  the  money  would  be 
required  to  be  paid ;  upon  being  told  that  the  money  would  be  required 
in  a  week,  the  defendant  objected  to  bind  himself  to  that  time,  inas- 
much as  he  would  be  unable  so  soon  to  withdraw  the  money  from  other 
securities ;  one  of  the  plaintiffs,  however,  wrote  upon  the  defendant's 
letter,  in  his  presence,  «<  To  be  completed  in  a  week." 

On  the  22d  of  November,  the  defendant  gave  notice  that  he  declined 
to  purchase  the  bond ;  and  on  the  following  day  the  plaintiflfs  wrote  to 
him  as  follows : — 

«« Sir, — In  reply  to  your  letter  of  the  20th  instant,  containing  an 
offer  of  2102.  for  a  5002.  Westminster  Improvement  Bond,  our  Mr.  Clark 
called  upon  you  to  give  you  notice  that  we  accepted  your  offer.  You 
subsequently  called  here,  and  asked  what  time  we  would  give  you  to 
complete,  and  I  said  a  week.  If  you  do  not  complete  the  contract  with- 
in one  week,  that  is,  by  the  27th,  we  shall  place  the  matter  in  the  hands 
of  our  solicitors." 

The  defendant  still  refusing  to  complete  the  purchase,  the  plaintifi 
again  offered  the  bond  for  sale,  and,  having  re-sold  it  for  2002.,  brought 
this  action  against  the  defendant  to  recover  the  difference  between  that 
sum  and  the  price  he  had  agreed  to  give  for  it. 
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^he  bond,  it  appeared,  was  in  the  form  given  in  Sohed*  B.  r-n^-^Aa 
annexed  to  the  16  k  17  Vict.  o.  olxxvi.,  an  ordinary  money  bond,  ^ 
bat  containing,  amongst  others,  the  following  provisoes: — « Provided 
always,  that  the  lands,  tenements,  property,  and  effects  of  the  said 
commissioners  acquired  or  to  be  acqaired  under  or  for  the  purposes  of 
the  said  acts,  or  any  of  them,  shall  alone  be  answerable  to  pay  and 
satisfy  the  principal  sum  and  interest  secured  by  the  ab^ve-written 
bond ;  and  that  no  commissioner  or  other  person  shall  in  any  case  be 
personally  liable  to  pay  the  same  principal  and  interest,  or  any  part 
thereof:  Provided  also,  that  the  above-written  bond  is  granted  by  the 
said  commissioners  to  the  intent  that  it  may  be  entitled  to  the  benefit 
of  an  indenture  of  mortgage  dated  the  26th  of  May,  1852,  executed  by 
the  said  commissioners  under  the  authority  of  the  above-mentioned 
acts,  and  may  be  subject  to  the  powers  and  provisions  of  an  indenture 
of  settlement  of  the  same  date,  referred  to  in  the  said  indenture  of 
mortgage,"  &e. 

On  the  part  of  the  defendant,  it  was  objected,  that,  upon  the  con- 
struction of  the  Westminster  Improvement  Acts, — and  particularly  the 
87th  section  of  the  8  &  9  Vict.  c.  dxxviii.,  the  49th  section  of  the  IX) 
fc  11  Vict.  0.  cxxxi.,  the  18th  section  of  the  13  k  14  Vict.  c.  cii.,  and 
the  64th  and  75th  sections  of  the  16  k  17  Vict.  c.  clxxvi., — the  contract 
in  respect  of  the  alleged  breach  of  which  this  action  was  brought,  was 
a  contract  «<for  or  concerning  an  interest  in  land,"  within  the  4th  sec- 
tion of  the  Statute  of  Frauds,  29  Gar.  2,  c.  8,  and  therefore  could  not 
be  enforced  for  want  of  writing. 

For  the  plaintiffs,  it  was  insisted,  that  the  bond  gave  the  holder  no 
interest  in  or  concerning  land,  so  as  to  require  the  contract  to  be  in 
writing;  and  that,  if  any  writing  were  necessary,  the  correspondence 
between  the  parties,  with  the  words  written  by  the  plaintiffs  on  the 
defendant's  letter  in  his  presence,  constituted  a  ^sufficient  con- 
tract in  writing  to  satisfy  the  Statute  of  Frauds. 

His  Lordship,  after  intimating  a  pretty  strong  opinion,  that,  by  the 
terms  of  these  bonds,  the  obligee  acquired  an  interest  in  the  land, 
directed  a  nonsuit  to  be  entered ;  but  he  reserved  to  the  plaintiffs  leave  to 
move  to  enter  a  verdict  for  102.,  if  the  court  should  entertain  a  contrary 
opinion. 

Byle9^  Serjt.,  moved  accordingly. — By  the  8d  section  of  the  first 
Westminster  Improvement  Act,  8  &  9  Vict.  c.  clxxviii.,  certain  persons 
were  incorporated  by  the  name  of  <<The  Westminster  Improvement 
Commissioners,"  who  were  thereby  empowered  «<  to  purchase  and  hold 
lands  for  the  purposes  of  the  undertaking  thereby  authorized,  within 
the  diatriot  therein  mentioned,  and  subject  to  the  restrictions  therein 
contained."  The  87th  section  enacts,  "  that  it  shall  be  lawful  for  the 
eommissionera  from  time  to  time  to  borrow  at  interest  any  sum  of  money 
which  they  shall  judge  necessary  for  the  purposes  of  this  act ;  and,  for 
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securing  the  repayment  of  the  moneys  bo  borrowed,  with  interest,  the 
commissioners,  or  any  three  of  them,  may  mortgage  the  l«nds  or  fanda 
acquired  or  to  be  acquired  by  them  by  virtue  of  this  act,  or  any  part 
thereof,  to  the  person  who  shall  advance  or  lend  such  money,  or  his 
trustee,  as  a  security  for  the  repayment  of  the  money  so  to  be  borrowed, 
together  with  interest  for  the  same, — or  may  secure  the  same  by  band 
duly  stamped."  That  act  gives,  in  the  schedule,  a  form  of  mortgage. 
The  49th  section  of  the  next  act,  10  &  11  Vict.  c.  exxzi.,  enacts  Mthat 
it  shall  and  may  be  lawful  for  the  said  commissioners,  after  such  certi* 
ficate  of  expenditure  as  to  the  said  sum  of  125,0002.  as  aforesaid  shall 
have  been  obtained,  from  time  to  time  to  borrow  at  interest  any  sum  of 
money  which  they  shall  judge  necessary  for  the  purposes  of  the  said 
Improvement  Act  or  this  act,  on  mortgage  of  the  moneys  to  be 
^received  out  of  such  rate  or  rates  as  aforesaid,  or  any  part  or 
parts  thereof,  and  that  the  powers  and  provisoes  in  the  said  Improve^ 
ment  Act  contained  relative  to  the  borrowing  of  money  on  mortgage  of 
the  lands  and  funds  in  the  said  act  mentioned  or  referred  to,  and  the 
repayment  of  such  moneys,  and  the  assignment  and  registration  of 
such  mortgages  or  the  transfers  thereof,  and  the  payment  and  reduc- 
tion of  interest  thereon,  shall  be  applicable  to  the  mortgages  by  the 
said  Improvement  Act  authorized  to  be  made,  in  like  manner  to  all 
intents  and  purposes  as  if  the  same  were  now  repeated,  with  the  neces- 
sary alterations  only."  The  50th  section  provides  that  the  himd$  shall 
be  in  the  form  given  in  schedule  A. ;  and  that  form  does  not  contain 
the  proviso  which  creates  the  present  difficulty,  but  only  the  first  pro- 
viso. So  far,  therefore,  these  bonds  are  not  a  charge  upon  the  land. 
Then  comes  the  18  k  14  Vict.  c.  cii.,  the  20th  and  21st  sections  of 
which  only  are  material.  The  20th  section  recites,  that,  <«  whereas  by 
the  said  « Westminster  Improvement  Act,  1845,'  it  was  enacted  that  it 
should  be  lawful  for  the  commissioners  from  time  to  time  to  borrow  at 
interest  any  sum  of  money  which  they  should  judge  necessary  for  the 
purposes  of  that  act ;  and,  for  securing  the  repayment  of  the  moneys 
so  borrowed,  with  interest,  the  commissioners,  or  any  three  of  them, 
might  mortgage  the  lands  or  funds  acquired  or  to  be  acquired  by  virtue 
of  that  act,  or  any  part  thereof,  to  the  person  who  should  advance  or 
lend  such  money,  or  his  trustee,  as  a  security  for  the  repayment  of  the 
moneys  so  to  be  borrowed,  together  with  interest  for  the  same,  or  might 
secure  the  same  by  hmid  duly  stamped:  And  whereas  by  the  said 
<  Westminster  Improvement  Act,  1847,'  power  is  given  to  the  said  com* 
missioners  to  borrow  money  at  interest,  subject  to  the  condition  therein 
contained,  on  mortgage  of  the  moneys  to  be  received  out  of  certain 
rates  therein  mentioned," — enacts,  «that,  in  all  cases  in  which  the 
*said  commissioners  shall  borrow  any  money  or  moneys  on  the 
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security  of  any  mortgage  or  bond^  under  the  powers  and  provisions 


of  the  said  Improvement  Acts  or  either  of  them,  or  of  this  act,  it  shidl 
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be  lawful  for  the  said  oommisBiaiters  to  seoare  the  payment  of  the 
Honey  or  moneys  so  borrowed  as  aforesaid,  with  interest,  to  the  person 
or  persons  lending  or  advanoing  the  same,  by  a  bond  or  bonds  under 
the  common  seal  of  the  commissioners,  in  addition  to  such  mortgage,  or 
by  a  mortgage  in  addition  to  such  bond."  And  the  21st  section  enacts 
^  that  nothing  therein  contained  should  authoriae  the  Westminster  Im* 
prorement  Commissioners  to  secure  by  a  mortgage  of  or  charge  upon 
^e  moneys  by  the  said  (Westminster  Improvement  Act,  1847,'  autho- 
rised  to  be  paid  to  them  in  respect  of  the  increased  rates  therein  men- 
tioned, any  sum  or  sums  of  money  raised  or  borrowed  by,  or  advanced 
to,  or  due  from,  the  said  commissioners  previously  to  the  16tb  of  Novem- 
ber, 1849,  or  any  part  of  such  sum  or  sums  respectively,  or  the  interest 
thereof,  or  of  any  part  thereof,  respectively,  or  shall  be  construed  to  con- 
firm or  to  authorize  the  said  Westminster  Improvement  Commissioners  to 
oonfirm  any  such  mortgage  or  charge  already  made. "  That  act,  therefMrOt 
gives  the  bond-holders  no  real  security,  unless  they  have  a  mortgage  in 
addition  to  the  bond.  The  64th  section  of  the  16  &  17  Vict,  c  dxxvi., 
enacts  ««that  it  shall  be  lawful  for  the  said  commissioners  from  time  to 
time  to  borrow  and  take  up  at  interest  such  sum  or  sums  of  money  as 
they  shall  judge  necessary  for  the  purposes  of  this  act ;  and  the  powers 
and  provisions  in  the  Westminster  Improvement  Acts,  1846,  1847,  and 
1850,  and  the  acts  incorporated  therewith,  contained,  relative  to .  the 
borrowing  of  money  on  mortgage  or  bond,  and  the  repayment  of  such 
moneys,  and  the  assignment  and  registration  of  such  mortgages  and 
bonds,  or  the  transfers  thereof^  and  as  to  the  interest  of  such  moneys, 
shall  be  ^applicable  to  the  mortgages  and  bonds  by  this  act 


authorised  to  be  made,  in  like  manner,  to  all  intents  and  pur- 
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posee,  as  if  the  same  were  repeated  in  this  act,  with  the  necessary 
alterations  only ;  and  that  any  bond  to  be  given  by  the  said  commis- 
•ioners  as  a  security  for  moneys,  under  the  powers  for  that  purpose 
contained  in  the  said  Improvement  Acts  respectively,  and  in  this  aet| 
may  be  according  to  the  form  in  the  Schedule  B.  to  this  act,  (^  to  the 
like  effect,  and  shall  be  under  the  common  seal  of  the  said  commis- 
sioners." The  form  given  in  the  schedule  contains  the  proviso  which 
^▼es  riee  to  this  question.  The  76th  section, — ^reciting,  that, «« Where- 
as, parsnaot  to  a  power  in  that  behalf  contained  in  « The  Westminster 
Improvement  Act,  1850,'  the  commissioners  have  executed  an  inden* 
tare,  dated  the  26th  of  May,  1852,  for  securing  the  performance  of 
die  condition  of  bonds  granted  pursuant  to  a  certain  deed  of  settlement 
of  even  date  therewith,  and  therein  referred  to :  And  whereas  the  said 
indenture  of  mortgage  affords  an  improved  security  to  persons  lending 
money  to  the  said  commissioners,  and  the  powers  and  provisions  con- 
tained therein,  and  in  the  said  deed  of  settlement,  wiU  promote  the 
advantageons  letting  of  the  land  of  the  said  commissioners,  and  will 
£MtIitate  the  completion  of  the  undertaking^"  enacts, — i^that  all  and 
VOL.  XVI. — 16  L 
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every  the  powers,  provbions,  and  agreements  oontaioed  in  the  said  deed 
of  settlement  and  indenture  of  mortgage  bearing  date  respectively  the 
26th  of  May,  1852,  except  as  hereinafter  provided,  shall  be  and  are 
hereby  confirmed.  The  bond  in  question  is  a  money  bond*  It  does 
not  become  a  contract  for  an  interest  in  or  concerning  land,  merely 
because  incidentally  the  obligee  in  a  certain  event  may  acquire  a  right 
of  coming  upon  the  land.  A  judgment^debt  may  be  assigned  by  parol, 
and  that  too  may  incidentally  become  a  charge  upon  the  land.  So  of 
^.-o-i  &  warrant  of  attorney.    A  question  somewhat  similar  to  this 

-'  ^arose  in  Watson  v.  Spratley,  10  £zch«  222.t  By  indenture 
Ellis  granted  to  York,  his  executors,  administrators,  eo-adventuren^ 
and  assigns,  full  license,  power,  and  authority  to  dig,  work,  mine,  and 
search  for  ore,  minerals,  and  metals  in  and  throughout  certain  limits, 
and  the  same  to  carry  away  and  dispose  of  to  their  own  use,  for  twenty- 
one  years.  The  adventure  was  a  jointnstock  company  conducted  on 
the  cost-book  principle.  York  was  purser  of  the  mine,  which  was  pur- 
chased with  money  raised  by  calls  on  the  shareholders.  The  mode  of 
transferring  shares,  was,  by  a  certificate  of  the  sale,  addressed  by  the 
vendor  to  the  purser,  and  countersigned  with  an  acceptance  of  the 
shares  by  the  vendee;  on  the  receipt  of  which  certificate,  the  purser 
substituted  the  name  of  the  latter  in  the  cost-book  for  that  of  the  ven- 
dor. Sometimes  the  shareholders  signed  off  their  names  in  the  cost- 
book;  in  which  case  they  ceased  to  be  shareholders,  and  there  was 
paid  to  them  the  value  of  their  shares,  estimated  with  reference  to  the 
machinery  and  ore,  but  not  the  mine.  It  was  held  by  Martin,  B.,  and 
Piatt,  B.,  that  shares  in  this  company  were  not  an  interest  in  land 
within  the  4th  section  of  the  Statute  of  Frauds :  and  by  Parke,  B.| 
and  Alderson,  B.,  that  it  was  a  question  of  fact  for  the  jury,  whetheri 
under  the  above  circumstances,  the  purser  held  the  mine  and  machinery 
in  trust  to  employ  the  machinery  in  working  the  mine  and  making  a 
profit  of  it  for  the  benefit  of  the  co-adventurers,  who  were  to  share  the 
profits  only,  in  which  case  the  shares  might  be  bargained  for  and  trans- 
ferred by  parol ;  or  whether  the  mine  in  trust  for  himself  and  his  eo* 
adventurers,  present  and  future,  in  proportion  to  their  number  of 
shares ;  and  >if  so,  there  was  a  direct  trust  in  the  realty,  and  conse 
quently  neither  a  bargain  for,  nor  a  transfer  of,  a  share  in  such  a  trust 
could  be  made  without  a  note  in  writing. 
^^-.^      But,  supposbg  this  bond  does  confer  upon  the  bolder  *an 

-'  interest  in  the  land  within  the  meaning  of  the  Statute  of  FraudSy 
the  question  is,  whether  there  was  not  a  complete  acceptance  of  the 
defendant's  offer.  By  the  advertisement,  the  plaintiffs  offer  the  bond 
for  2202.  The  defendant  proposes  to  give  2102.,  the  purchase  to  be 
completed  of  course  within  a  reasonable  time.  The  plaintiffs  agree  to 
accept  the  2102.,  but  propose  that  the  contract  shall  be  completed 
ioithin  a  week^  and  they  wrote  down  on  the  letter  containbg  the 
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defendant's  offer,  in  the  defendant's  presence,  these  words,  «<  to  be  corn- 
pleted  in  a  week."  No  time  having  been  specifically  agreed  upon,  it 
would  be  understood  that  the  time  for  completion  would  be  such  reason- 
able time  as  the  law  would  imply ;  and  the  question  is  whether  that  is 
not  satisfied  by  a  week.  It  is  merely  defining  what  the  law  has  already 
settled  to  be  a  reasonable  time. 

Jbrvis,  G.  J. — The  plaintiffs  asked  2202.  for  the  bond:  that  was 
refused.  The  defendant  then  offered  210/.,  saying  nothing  as  to  the 
time  for  completing  the  contract :  that  was  not  accepted  by  the  plain- 
tiffs. Then  the  plaintiffs  asked  2102.  with  a  condition  that  the  purchase 
should  be  completed  in  a  week :  to  this  the  defendant  refused  to  accede. 
Ton  can  only  have  a  rule  on  the  first  point. 

A  rule  nisi  having  been  granted  accordingly, 

Montagu  OhamberB  and  Lu»h  now  showed  cause. — The  question  is, 
whether  a  contract  for  the  sale  of  one  of  these  Westminster  Improve- 
ment bonds,  is  a  contract  for  the  sale  of  an  interest  in  or  concerning 
lands,  within  the  4th  section  of  the  Statute  of  Frauds.  The  instru- 
ment itself  clearly  confers  upon  the  obligee  an  interest  in  land,  either 
legally  or  equitably.  The  last  proviso  in  the  condition  refers  to  the 
mortgage  mentioned  in  the  75th  section  of  the  16  k  17  Vict.  c.  clzxvi., 
as  having  been  ^executed  by  the  commissioners  pursuant  to  the  ^^^  . . 
18th  section  of  the  18  k  14  Vict.  c.  cii.  Now,  the  18th  section  ^ 
enacts  "  that  it  shall  be  lawful  for  the  said  Westminster  Improvement 
Commissioners  to  secure  the  repayment  of  any  sum  or  sums  of  money 
which  they  now  owe,  or  may  hereafter  borrow,  and  the  interest  thereof, 
by  mortgage  of  all  or  any  part  or  parts  of  the  lands,  hereditaments,  or 
funds  acquired  or  to  be  acquired  by  them  by  virtue  of  the  said  acts  of 
1845  and  1847,  and  this  act,  or  any  of  them,  and  to  convey  the  lands  or 
hereditaments  intended  to  be  mortgaged,  and  the  fee-simple  and  inheri- 
tance thereof,  to  the  persons  to  whom  such  sum  or  sums  may  be  due,  or 
who  may  hereafter  lend  the  same,  as  the  case  may  be,  or  to  a  trustee 
for  them,  as  a  security  for  the  sum  or  sums  so  due  or  lent,  as  the  case 
may  be,  and  the  interest  thereof;  and  every  such  mortgage  may  contain 
BQch  covenants  by  the  said  commissioners,  and  such  other  provisions  as 
may  be  respectively  agreed  upon,  for  the  payment  of  theftum  intended 
to  be  secured  by  any  such  mortgage,  by  instalments  or  otherwise,  and 
the  interest  thereof,  and  for  reducing  the  rate  of  interest  reserved  on 
payment  hereof  within  such  period  after  the  time  appointed  for  pay- 
ment as  may  be  in  that  behalf  agreed  upon ;  and  also  a  power  of  sale, 
upon  such  terms  as  may  be  agreed  upon,  of  the  lands,  hereditaments, 
or  funds  oomprised  in  such  mcMrtgage,  or  any  part  or  parts  thereof, 
absolutely,  free  from  all  equity  of  redemption ;  and  also  such  other 
provisions  as  may  be  agreed  upon."  Thus,  there  is  a  general  mortgage 
hi  favour  of  all  the  bond-holders,  placing  each  even  in  a  better  position 
than  that  of  an  equitable  mortgagee.    [Mauu,  J. — The  deed  would 
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enare  as  a  legal  mortgage  as  between  the  commissioners  and  the  ori- 
ginal bond-holders.  We  have  not  the  mortgage  deed  before  ns.  It 
maj  be  that  it  confers  on  the  cestui  que  trusts  no  interest  in  the  land. 
3^^  .^^  It  may  amount  to  no  more  than  a  ^charge  on  the  land,  like  a 

-*  judgment  or  a  warrant  of  attorney  under  the  1  &  2  Vict.  c.  110, 
8.  14.]  It  is  impossible  to  read  the  proviso  in  the  bond  without  seeing 
that  it  is  something  more  than  a  charge  upon  the  land, — a  conveyance 
of  the  land  itself.  Besides,  the  thing  which  the  plaintiffs  by  their 
advertisement  profess  to  sell  is  a  thing  the  debt  mentioned  wherein  is 
<c  secured  upon  freehold  property."  [Mauls,  J. — That  is  not  very 
material.] 

Byles^  Serjt.,  and  Day,  in  support  of  the  rule. — But  for  the  last  pro- 
viso, this  clearly  is  nothing  more  than  a  common  money  bond.  A  con- 
tract is  not  within  the  4th  section  of  the  Statute  of  Frauds,  because 
incidentally  it  may  carry  with  it  a  real  security.  Take  the  case  of  a 
judgment,  a  warrant  of  attorney,  a  simple  contract,  or  any  other  chose 
in  action, — all  these  may  be  assigned  (equitably)  without  writing,  and 
yet  all  may  ultimately  become  charges  on  land.  A  man  who  has  an 
elegit  already  executed  has  an  interest  in  land.  [Maule,  J. — No 
doubt.]  Could  he  not  assign  it  by  parol  ?  [Maule,  J. — ^No.]  The 
question  is,  whether  the  plaintiffs  might  not  have  satisfied  this  contract 
without  conveying  to  the  purchaser  an  interest  in  land.  [Mauls,  J. — 
X>o  you  admit,  that,  by  virtue  of  the  mortgage  executed  by  the  com- 
missioners in  pursuance  of  the  18th  section  of  the  18  &  14  Vict.  c.  cii., 
the  obligee  had  an  interest  in  the  land?]  That  must  be  admitted. 
[Maule,  J.-^He  sells  it,  and  another  buys  it :  does  he  not  contract  for 
the  sale  of  an  interest  in  land  ?]  Not  necessarily.  The  «<  benefit  of 
the  indenture  of  mortgage"  may  be  satisfied  by  the  personal  cove- 
nants or  provisoes  therein.  The  principal  object  of  the  contract  was, 
the  purchase  of  the  bond,  without  reference  to  any  real  security.  In 
Donellan  v.  Read,  3  B.  &  Ad.  89»  (E.  C.  L.  R.  vol.  23),  a  landlord  who 
had  demised  premises  for  a  term  of  years  at  50L  a  year,  agreed  with  his 
tenant  to  lay  out  50^  in  making  certain  improvements  upon  them,  the 
^^  .-^  tenant  ^undertaking  to  pay  him  an  increased  rent  of  &L  a  year 

-'  durin^tbe  remainder  of  the  term  (of  which  several  years  were 
unexpired),  to  commence  from  the  quarter  preceding  the  completion  of 
the  work :  and  it  was  held,  that  the  landlord,  having  done  the  work, 
might  recover  arrears  of  the  5Z.  a  year  against  the  tenant,  though  the 
agreement  had  not  been  signed  by  either  party ;  for  that  it  was  not  a 
contract  for  an  interest  in  or  concerning  lands  within  the  Statute  of 
Frauds.  Littledale,  J.,  in  giving  judgment,  says, — «« The  most  favoura- 
ble words  for  the  defendant  are,  that  it  is  a  contract  for  an  <  interest  ia 
or  concerning  land.'  But  no  additional  interest  in  the  land  is  given  to 
the  defendant  by  this  contract ;  for,  his  interest  is  the  same  as  before ; 
it  is  only  that  there  are  bricks  and  other  materials  removed  from  the 
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kouBBy  and  aome  others  snbstitated  in  their  room."  The  coorts  will 
always  separate  the  principal  objeot  the  parties  have  in  Tiew  from  that 
which  is  merely  accessory ;  as  in  the  case  of  a  mortgage  given  as  eol* 
lateral  security  for  a  loan  upon  a  note  or  bill, — Doe  d.  Hanghton  v. 
King,  11  M.  k  W.  SSS.f  It  is  upon  this  principle  that  the  contract  of 
a  factor  who  acts  under  a  del  credere  commission/  is  held  not  to  be  a 
contract  to  answer  for  the  debt,  default,  or  miscarriage  of  another, 
within  the  4th  section  of  the  Statute  of  Frauds :  Couturier  v.  Hastie, 
8  Ezch.  40.t  In  giving  the  judgment  of  the  court  there,  Parke,  B., 
after  disposing  of  some  of  the  points,  says, — ««The  only  remaining 
point  is,  whether  the  defendants  are  responsible  by  reason  of  their 
charging  a  del  credere  commission,  though  they  have  not  guarantied 
by  writing  signed  by  themselves.  We  think  they  are.  Doubtless,  if 
they  had  for  a  per-centage  guarantied  the  debt  owing,  or  performance 
of  the  contract  by  the  vendee,  being  totally  unconnected  with  the  sale, 
they  would  not  be  liable  without  a  note  in  writing  signed  by  them :  but, 
being  the  agents  to  negotiate  the  sale,  the  commission  is  *paid  ^^^  .^ 
in  consideration  of  their  taking  greater  care  in  sales  to  their  cns»  ^ 
tomers,  and  precluding  all  question  whether  the  loss  arose  from  negli- 
gence or  not,  and  also  for  assuming  a  greater  share  of  responsibility 
than  ordinary  agents,  namely,  responsibility  for  the  solvency  and  per- 
formance of  their  contracts  by  their  vendees.  This  is  the  main  object 
of  the  reward  being  given  to  them ;  and,  though  it  may  terminate  in  a 
liability  to  pay  the  debt  of  another,  that  is  not  the  immediate  object  for 
which  the  consideration  is  given :  and  the  case  resembles  in  this  respect 
those  of  Williams  v.  Leper,  8  Burr,  1806,  and  Castling  v.  Aubert,  2 
East,  825.  We  entirely  adopt  the  reasoning  of  an  American  Judge 
(Mr.  Justice  Co  wen),  in  a  very  able  judgment  en  this  very  p<unt,  in 
Wolff  V.  Koppel,  6  Hill,  N.  T.  Rep.  (American)  458."  [Cresswbll,  J. 
— ^That  was  an  aotion  for  a  breach  of  the  defendant's  duty  as  broker, 
not  for  non-performance  of  a  contract.]  In  Watson  v.  Spratley,  10 
Ezch.  222,t  it  was  held  that  an  agreement  for  the  sale  of  shares  in  a 
mining  company  managed  on  the  cost-book  principle,  is  not  a  con- 
tract for  the  sale  of  an  interest  in  or  concerning  land.  Alderson,  B., 
says :  <<  The  principle  is  perfectly  clear.  If  each  shareholder  in  the 
mine  has  a  joint  interest  in  the  land  itself,  that  interest  cannot  pass 
except  by  the  mode  prescribed  by  the  4th  section  of  the  Statute  of 
Frauds.  But  if,  on  the  other  hand,  each  shareholder  has  merely  a  right 
to  a  divisible  proportion  of  the  profits  of  the  adventure,  and  no  interest 
in  the  land,  then  the  case  is  not  within  that  enactment.  This  principle 
was  well  considered  in  the  judgment  of  this  court  in  BHgh  v.  Brent,  2 
Y.  k  C.  294.t  There  it  was  pointed  out,  that,  where  the  land  is  vested 
in  the  shareholders,  and  the  corporation  has  only  the  management  of 
it,  as  in  the  case  of  the  New  River  Company, — Townsend  v.  Ash,  8  Atk. 
SSOy-'-each  individual  shareholder  has  a  d^nite  portion  of  the  land,  for 
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*1  ^Ql  ^^^^^  ^®  could  maintain  *ejeetment ;  but,  wh«r6,  as  in  tb« 

-*  of  Bligh  V.  Brent,  the  joint-stock  money  is  intrasted  to  a  cor- 
poration, who  have  the  management  of  it,  and  the  snrplas  profits  alone 
are  divisible  among  the  individual  corporators,  there  the  land  is  only 
the  instrument  whereby  the  joint-stock  money  is  made  to  produce  a 
profit."  In  the  present  case,  it  does  not  appear  what  kind  of  a  mort- 
gage this  is.  [Maulb,  J. — The  18th  section  of  the  18  k  14  Viet,  c 
cii.,  shows  that  it  is  a  conveyance  of  the  fee-simple  to  the  trustee.] 

Maulb,  J. — ^There  can  be  no  doubt  whatever  that  the  contract  in  this 
case  was  a  contract  for  the  sale  of  an  interest  in  or  concerning  land,  - 
within  the  meaning  of  the  4th  section  of  the  Statute  of  Frauds.  The 
commissioners  are  empowered  by  the  18^  section  of  the  13  &;  14  Viet, 
c.  cii.,  '^to  secure  the  repayment  of  any  sum  or  sums  of  money  which 
they  now  owe,  or  may  hereafter  borrow,  and  the  interest  thereof,  by 
mortgage  of  Mar  any  part  or  parts  of  the  landd,  hereditaments,  or  funds 
acquired  or  to  be  acquired  by  them  by  virtue  of  the  two  former  acts  of 
1845  and  1847,  and  this  act,  or  any  of  them,  and  the  fee-simple  and 
inheritance  thereof  to  the  persons  to  whom  such  sum  or  sums  may  be 
due,  or  who  may  hereafter  lend  the  same,  as  the  case  may  be,  or  to  a 
trustee  for  them,  as  a  security  for  the  sum  or  sums  so  due  or  lent,  as  the 
case  may  be,  and  the  interest  thereof."  And  the  section  goes  on  to 
provide  what  covenants  and  provisions  the  deed  shall  contain, — amongst 
others,  *^  a  power  of  sale,  upon  such  terms  as  may  be  agreed  upon,  of 
the  lands,  hereditaments,  or  funds  comprised  in  such  mortgage,  or  any 
part  or  parts  thereof,  absolutely,  free  from  all  equity  of  redemption," 
&c.  That  is  the  power  which  the  commissioners  have  in  that  respect. 
By  the  75th  section  of  the  16  ft  17  Vict  c.  clxxvi.,  it  is  recited,  that, 
*1f)01  "P^'B^^^^  ^^  ^  power  in  that  behalf  contained  in  *'The  West- 
^  minster  Improvement  Act,  1850,'  the  commissioners  have  exe- 
cuted an  indenture,  dated  the  26th  of  May,  1852,  for  securing  the 
performance  of  the  condition  of  bonds  granted  pursuant  to  a  certain 
deed  of  settlement  of  even  date  therewith,  and  therein  referred  to ;" 
and  that  <<  the  said  indenture  of  mortgage  affords  an  improved  security 
to  persons  lending  money  to  the  commissioners."  That  being  so,  the 
plaintiffs  contract  to  sell  to  the  defendant  a  bond  granted  by  the  com- 
missioners in  the  form  prescribed  by  the  last-mentioned  act,  the 
condition  of  which  contains,  amongst  others,  the  following  proviso, — 
« Provided  that  the  above- written  bond  is  granted  by  the  said  com- 
missioners, to  the  intent  that  it  may  be  entitled  to  the  benefit  of  an 
indenture  of  mortgage  dated  the  26th  of  May,  1852,  executed  by  the 
said  commissioners,  under  the  authority  of  the  above-mentioned  acts, 
and  may  be  subject  to  the  powers  and  provisions  of  an  indenture  of 
settlement  of  the  same  date,  referred  to  in  the  said  indenture  of  mort- 
gage." The  obligee  under  such  a  bond  stands  in  the  position  of  a 
mortgagee,  either  directly  or  through  the  trustee;  and  in  either  case 
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he  has  an  interest  in  the  land.  When  he  agrees  to  sell  his  bond,  he 
agrees  to  sell  all  his  rights  and  remedies  upon  and  incident  thereto :  the 
aeUer  intends  to  sell,  and  the  buyer  to  bay,  the  whole  benefit  of  that 
bond.  A  part  of  that  benefit  is,  the  security  of  the  land  upon  which 
it  is  charged,  I  cannot  entertain  the  smallest  doubt  that  this  is  a 
contract  for  the  sale  of  an  interest  in  land.  It  is  suggested  that  the 
words  <Mndenture  of  mortgage"  may  be  satisfied  by  some  security  short 
of  a  conveyance  of  an  interest  in  land.  But,  according  to  the  18th 
section  of  the  13  k  14  Vict.  c.  cii.,  the  mortgage  referred  to  here  must 
be  a  oonyeyance  of  the  freehold  interest  in  the  land.  That  is  the 
ordinary  meaning  of  the  term  mortgage,  and  that  I  think  is  the  sense 
we  mast  give  to  it  here.  Watson  v.  *Spratley  clearly  is  no  autho-  r»i^| 
rity  to  show  that  this  is  not  a  contract  for  an  interest  in  land :  ^ 
all  that  it  shows,  is,  that  another  section  of  the  Statute  of  Frauds  has 
received  a  construction  which  would  strike  one  as  being  contrary  to  the 
natural  meaning  of  the  words  nsed.  The  plaintiffs  here  agree  to  sell 
the  defendant  a  debt  secnred  by  bond.  Looking  at  the  bond,  we  find 
it  is  secured  by  a  mortgage  of  certain  land.  No  doubt,  all  the  rights 
secured  by  the  bond  and  the  mortgage  were  intended  to  pass  by  the 
sale.  It  was  clearly,  therefore,  a  contract  for  the  sale  of  an  interest 
in  or  concerning  land,  within  the  4th  section  of  the  Statute  of  Frauds. 
The  rule  must  therefore  be  discharged. 

Crbsswbll,  J. — I  am  entirely  of  the  same  opinion.  By  the  sale  of 
the  bond,  the  plaintiffs  intended  to  part  with  the  debt  and  all  their 
security  for  the  debt.  The  bond  is  granted  under  the  statute  16  &  17 
Vict.  c.  dzxvi.,  and  in  the  form  given  in  the  schedule  thereto.  It 
cannot  be  doubted  that  the  condition  intended  to  give  the  obligee  the 
full  benefit  of  the  mortgage  which  the  75th  section  recites  to  have  been 
executed  by  the  commissioners  pursuant  to  the  power  vested  in  them 
by  the  18th  section  of  the  preceding  act,  13  &  14  Vict.  c.  cii.  The 
holder  of  the  bond,  therefore,  has  clearly  an  interest  in  that  mortgage. 
It  seems  to  me  to  be  quite  plain  that  the  case  falls  within  the  4th  section 
of  the  Statute  of  Frauds. 

Williams,  J. — I  am  of  the  same  opinion.  The  bond  would  be  utterly 
worthless,  unless  the  benefit  of  the  mortgage  was  conveyed  along  with 
it.  The  contract  was  clearly  a  contract  for  the  sale  of  an  interest  in 
land. 

Jeryis,  C.  J.f  concurred.  Bule  discharged. 
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*162]  *EBENEZEE  DAVIES  v.  DANIEL  PRATT.    May  \. 

The  court  refnsed  to  tend  baok  tn  award  to  be  amended  (there  being  aa  error  in  <lie  Chdatlea 
name  of  one  of  the  parties),  in  the  abienoe  of  a  motion  to  impeaeh  the  award. 

An  arbitrator  to  whom  this  cause  was  referred  having  in  making  his 
award  by  mistake  called  the  defendant  David  instead  of  Daniel,  which 
was  his  true  name, 

WUles  moved,  on  the  part  of  the  defendant,  to  refer  it  back  to  the 
arbitrator  to  amend  it.  [Maulb,  J. — How  can  we  do  this  except  on  a 
motion  to  set  aside  the  award  on  that  ground  ?]  The  plaintiff  has  given 
notice  that  he  means  to  dispute  the  validity  of  the  award ;  and  this  is 
the  only  defect  that  is  apparent  on  the  face  of  it.  The  defendant, 
therefore,  wishes  to  have  the  matter  set  right  before  moving  to  enforce 
the  award. 

Matjlb,  J. — The  plaintiff  has  obtained  no  rul«  to  set  aside  the  award. 
We  cannot  tell  that  he  will  dispute  the  payment  of  the  costs  awarded 
against  him,  if  you  demand  them.  Your  application,  therefore,  is  pre- 
mature. Motion  withdrawn.(a) 

(a)  Vide  poBt,  Trinity  Term. 


,,--,  »SANQUER  V.  THE  LONDON  AND  SOUTH-WESTERN 
J  RAILWAY  COMPANY.    May  1. 

The  plaintiff,  a  provision  merohant  at  Morlaiz,  tent  314  eaekf  of  bntter  by  the  defBndante* 
railway,  marked  A.,  and  addresied  *'  to  order,  at  Brewer'e  Quay.**  The  defendaats,  ooodadlag^ 
from  the  fact  of  their  having  been  in  the  habit  of  carrying  butters  similarly  marked  consigned 
to  Messrs.  A.  k  A.,  factors,  in  London,  that  these  butters  were  intended  for  them,  and  having 
received  direetions  firom  A.  &  A.  to  send  all  butters  eomteg  to  them  fVom  Morlaiz  to  Hiberaia 
Wharf,  delivered  154  of  the  casks  at  that  place, — the  remaining  160  having  by  aocident  got 
to  Brewer's  Quay. 

0.  A  Co.,  the  holders  of  the  bill  of  lading,  had  reeelved  dlrecHons  not  to  let  A.  A  A.  have  the 
batters  unless  they  aooepted  certain  drafts  at  sight,  which  they  declined  to  do ;  and,  when  C 
A  Co.,  applied  to  the  defendants  for  information  as  to  the  1 54  casks,  they  referred  them  to  A. 
A  A.,  and  took  no  further  notice  of  the  transaction. 

A.  A  A.  afterwards  sold  the  batters  at  the  fi^  market  price  of  the  day,  and  rendered  aeooani- 
sales  to  the  plaintiff;  but,  before  the  money  was  handed  over,  they  suspended  payment: — 

Held,  that  the  defendants  were  liable  to  the  plaintiff  for  this  mis-delivery,  notwithstanding  he 
had  so  far  adopted  the  aets  of  A.  A  A.  as  to  endeavour  to  obtain  fh>m  them  the  proceeds  of 
the  sale ;  and  that  the  proper  measure  of  damages,  was,  the  net  amount  for  which  the  batten 
had  been  sold. 

This  was  an  action  brought  by  the  plaintiff,  a  provision-merchant  at 
Morlaix,  in  France,  against  the  London  and  South-Western  Railway 
Company,  to  recover  the  value  of  certain  casks  of  butter  received  by 
them  to  be  carried  for  him  from  Southampton  to  London,  and  through 
the  negligence  of  their  servants  misdelivered,  and  thereby  lost  to  the 
plaintiff. 

The  first  count  of  the  declaration  stated,  tbat^  the  defendants  being 
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common  carriem  of  goods  for  hire,  the  plaintiff  delivered  to  them,  and 
they  received,  his  goods,  that  is  to  say,  three  hundred  and  fourteen 
casks  of  batter,  to  be  taken  care  of  and  safely  and  securely  carried  by 
the  defendants,  as  such  carriers,  from  Southampton  to  Brewer's  Quay, 
London,  and  to  be  there  safely  and  securely  delivered  and  lefl;  for  the 
plaintiff,  for  hire  and  reward  payable  by  the  plaintiff  to  the  defendants ; 
that,  although  the  time  for  so  doing  had  elapsed  before  this  suit,  the 
defendants  did  not  take  care  of  and  safely  and  securely  carry  and 
deliver  the  said  goods  as  aforesaid ;  that,  by  and  through  the  careless- 
ness, negligence,  and  default  of  the  defendants,  a  great  part  thereof, 
that  is  to  say,  one  hundred  and  fifty-four  *of  the  said  casks  of  r^c-i^j 
batter,  became  and  were  and  are  wholly  lost  to 'the  plaintiff;  and  '- 
that  thereby  the  plaintiff  also  lost  the  profits  which  he  would  otherwise 
have  obtained  from  the  sale  of  such  portion  of  the  said  goods,  and  had 
also  incurred  expenses  in  seeking  for  and  making  inquiries  concerning 
them,  and  in  endeavouring  to  regain  possession  of  them,  and  the  hire 
paid  by  the  plaintiff  for  their  carriage  had  become  lost. 

There  was  a  second  count  charging  that  the  defendants  converted  to 
their  own  use,  and  wrongfully  deprived  the  plaintiff  of  the  use  and  pos- 
session of  his  goods,  that  is  to  say,  one  hundred  and  fifty-four  casks  of 
butter.     And  the  plaintiff  claimed  300!. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  to  the  second 
count,  that  the  goods  were  not  the  goods  of  the  plaintiff,  as  alleged. 

The  following  plea  was  afterwards  added  under  the  authority  of  a 
judge's  order : — 

<<  And  for  a  farther  plea  the  defendants  say  that  they,  the  defendants, 
delivered  the  said  goods  to  certain  persons  carrying  on  business  under 
the  firm  and  style  of  Messrs.  Allen  &  Anderson,  with  the  assent  of  the 
plaintiff,  and  the  plaintiff  accepted  such  delivery  in  performance  and 
satisfaction  of  the  defendants'  engagement  and  duty  in  that  behalf,  and 
of  the  defendants'  liability  in  respect  thereof." 

Upon  each  of  these  pleas  the  plaintiff  joined  issue* 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  The  facts  which  appeared  in  evidence  were  as 
foMows : — 

The  plaintiff,  a  provision  merchant  at  Morlaix,  had  been  in  the  habit 
of  making  consignments  of  butter  to  Allen  &  Anderson,  sometimes  as 
purchasers,  sometimes  for  sale  on  his  account.  These  consignments 
were  usually  forwarded  to  Southampton,  and  thence  to  London  by  the 
London  and  South-Western  Railway;  and  the '''usual  mark  or  r«i/>c 
brand  on  the  casks,  when  intended  for  Allen  k  Anderson,  was  the  ^ 
letter  A.  On  the  arrival  of  the  goods  at  the  terminus  in  London,  the 
railway  company  caused  them  to  be  delivered  by  their  own  carriers  at  a 
bonded  warehouse  selected  by  the  consignees. 

A  correspondence  took  place  between  the  plaintiff  and  Allen  &  Ander- 
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BOD|  prior  to  the  ahipment  of  tlie  batters  m  qaestion,  of  whkli  the  fol- 
lowing are  extracts : — 

Angnat  25th,  1854^  Allen  k  Anderson  to  plaintiff :—» 
<«  We  have  received  your  letter  of  the  2l8t  instant,  accepting  onr 
oSer  of  62«.  for  the  500  firkins  of  butter.     They  are  arrived ;  bat  the 
quality  is  not  so  good  as  your  neighboars'.    We  will  take  500  more  at 
60«.  on  board :  bat  they  must  be  of  the  first  qaality." 
September  2d,  1854,  plaintiff  to  Allen  k  Anderson : — 
«« It  is  impossible  to  do  anything  in  batter  at  your  limit  of  60«.   Very 
little  comes  to  market ;  and  this  keeps  the  price  firm.    As  the  Enchan- 
tress was  here»  rather  than  let  her  go  empty,  I  have  resolved  to  do  244 
barrels  for  you ;  and  you  will  find  enclosed  the  bill  of  lading  and  invoice 
at  62s.  per  50  kilos,  amoanting  to  888i.  5«»,  for  which  I  have  drawn 
upon  you  at  sight,  in  favour  of  Ecuyer  k  Co." 

September  5th,  1854,  Allen  k  Anderson  to  plaintiff: — 
<«  We  have  received  your  letter  of  the  2d  instant,  with  invoice  for 
244  barrels,  at  628. ;  but  it  is  not  possible  to  accept  them.  Oar  order 
was  at  60s. ;  and  you  have  not  deducted  the  shillings  upon  the  last 
invoice.  Neither  can  we  accept  your  bill  for  3832.  5s.  If  you  like,  we 
will  sell  the  batter  for  your  account,  and  send  you  a  bank-post  bill  fbr 
the  amount." 

September  5,  1854,  plaintiff  to  Allen  k  Anderson  :- 
<<  I  confirm  mine  of  the  2d,  which  advised  shipment  of  244  barrels 
>i^fiA1  ^^  b^^^^i*  ^7  ^^^  Enchantress,  at  62s.     *There  is  nothing  to  be 
^  done  under :  our  market  has  risen  again  to-day ;  and  at  628.  there 
is  no  profit ;  we  ought  to  get  688.  now.     Still,  my  wish  to  continue  to 
do  business  with  you  has  led  me  to  offer  you  800  barrels  of  butter, 
invoiced  at  the  same  price,  and  on  the  same  conditions  as  the  244  barrels 
per  Enchantress.    Reply  at  once  if  you  take  them." 
September  7th,  1854,  plaintiff  to  Allen  k  Anderson  :— 
<«  I  confirm  my  letter  of  the  5th  instant.     Our  market  continuing  to 
rise  leads  me  to  imagine  that  you  will  accept  the  300  barrels  which  I 
offered  you  in  the  above  letter.     I  have  therefore  decided  to  ship  314 
barrels  best  butter  to  your  address  per  Hamburgh,  and  enclose  you 
herewith  invoice,  at  the  price  of  628.,  amounting  to  492{.  68.  2d.,  which 
I  draw  against  my  bill  at  sight  in  favour  of  Goodchaux  k  Co.    At  the 
rate  we  pay  for  butter  now,  we  oaght  to  get  638.,  to  leave  a  profit.     So 
[  think  you  will  be  pleased  with  my  two  shipments :  but  if,  contrary  to 
my  expectations,  you  could  not  take  the  558  barrels  at  628.,  please  to 
take  up  my  bills,  and  sell  the  goods  for  my  account." 
September  9th,  1854,  Allen  k  Anderson  to  plaintiff: — 
<«  We  have  received  your  letters  of  the  5th  and  7th  instant.    We 
cannot  aieeept  the  314  barrels  at  628. ;  and  it  is  not  possible  for  us  to 
accept  your  bills  at  sight :  it  is  not  the  custom  here.    All  these  butters 
are  sold  at  two  months'  date ;  and,  in  future,  we  cannot  accept  any 
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bilk  at  less  than  thirty  days.    We  will  sell  these  558  barrels  for  your 
account,  and  we  will  send  you  a  bank-post  bill  for  the  amount." 

September  9th,  1854,  plaintiff  to  Allen  &  Anderson : — 

u  I  am  surprised  that  you  do  not  accept  my  butter  at  62«.,  since  no 
one  can  sell  now  under  63s.  Nothing  has  been  shipped  by  the  Enchant* 
ress,  and  very  little  by  the  Hamburgh ;  so  I  expect  you  will  have  made 
up  your  mind  to  take  my  558  barrels  at  my  price  of  62s.,  and  that,  if 
*yon  should  not  take  them  for  your  own  account,  I  hope,  if  you  r^-t^j 
sell  them  on  mine,  you  will  render  me  an  account  which  will  leave  '- 
the  same  price  at  least." 

The  314  casks  of  butter  mentioned  in  the  plaintiff's  letter  to  Allen  b 
Anderson  of  the  7th  of  September,  arrived  at  Southampton  on  the  9th, 
consigned  to  <<  order,"  and  were  on  the  same  day  forwarded  to  London, 
addressed  to  Brewer's  Quay ;  but,  in  consequence  of  their  having  some 
time  before  received  an  intimation  from  Allen  k  Anderson  that  all  but- 
ters received  for  them  from  Morlaix  vi&  Southampton  might  be  for- 
warded to  Hibemia  Wharf,  the  defendant's  servants,  conceiving  from 
the  mark  that  these  butters  were  intended  for  Alien  &  Anderson,  caused 
154  casks  to  be  delivered  at  Hibemia  Wharf, — the  remainder  having 
already  been  delivered  at  Brewer's  Quay. 

Finding  that  Allen  &  Anderson  declined  to  accept  his  drafts,  the 
plaintiff  sent  the  bill  of  lading  and  invoice  of  the  814  casks  per  the 
Hamburgh  to  Messrs.  Goodchauz  &;  Co.,  his  agents  in  London.  Ac- 
cordingly, Messrs.  Goodchaux  &  Co.,  on  the  18th  of  September,  ad- 
dressed the  defendants  as  follows : —  % 

<<  We  have  bill  of  lading  for  314  casks  butter  marked  A.tV/99  P®^ 
Hamburgh's  last  journey,  and  find  that  only  160  are  arrived  at  Brew- 
er's Quay.     Could  you  explain  us  the  fact  ?" 

To  this  Goodchaux  k  Co.,  on  the  18th,  received  the  following  reply: 

<<  Referring  to  your  favour  of  the  18th  instant,  relative  to  the  314 
firkins,  A.,  per  Hamburgh,  i  Morlaix,  vi&  Soton,  9th  instant, — ^160  fir- 
kins of  that  consignment  were  delivered  to  Brewer's  Quay,  and  154  to 
Hibernia  Wharf.  Thinking  some  error  had  been  committed  by  our 
friends,  instructions  were  given  to  our  carman  to  call  en  route  to  Hiber- 
nia Wharf,  and  ascertain  if  the  butters  were  intended  for  them,  they 
haying  always  had  *all  the  butters  of  this  mark  from  Morlaix ;  and,  p^^  ^^ 
upon  their  representation,  they  were  delivered  to  order  of  Allen  '- 
k  Anderson,  who  stated  to  my  collector  that  they  are  prepared  to  ren- 
der an  account  of  sales  when  called  on." 

On  the  19th  of  September,  1854,  Goodchaux  k  Co.  wrote  to  Allen  k 
Anderson,  as  follows : — 

<<  Mr.  Cooper,  of  the  London  and  South- Western  Railway,  informs  us, 
that,  out  of  the  814  firkins  of  butter  ex  Hamburgh,  which  bill  of  lading 
we  hold  on  behalf  of  Mr.  Sanquer,  154  have  been  delivered  to  you, 
instead  of  being  delivered  for  us  at  Brewer's  Quay.    We  then  beg  of 
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you  to  send  us  the  accoant  sales,  subject  to  the  approval  of  the  shipper, 
as  we  had  no  orders  to  dispose  of  these  goods  for  the  present." 

To  this  Allen  &  Anderson  replied  on  the  20th : — 

<(  We  have  received  154  firkins  of  Charles  Sanquer*s  butter  out  of  a 
lot  of  314,  and  which  we  have  orders  to  sell  for  his  account.  They  are 
not  yet  disposed  of;  but,  when  sold,  we  shall  be  quite  ready  to  hand 
over  the  proceeds  to  M.  Sanquer's  order." 

On  the  22d  of  September,  Goodchauz  &  Co.  wrote  to  the  plaintiiF: — 

«(  Of  your  314  casks,  Messrs.  Allen  &;  Anderson  have  received  from 
the  railway,  we  know  not  why,  154,  as  you  will  perceive  from  the 
accompanying  letter.  You  will  have  to  settle  about  them  with  that 
firm." 

On  the  22d  of  September,  Allen  &  Anderson  wrote  to  the  plaintiff, 
advising  sales  of  85  firkins  at  748. ;  and  on  the  25th,  the  plaintiff  wrote 
to  them  as  follows : — 

<<  In  my  letter  of  the  7th,  I  told  you,  that,  if  yon  could  not  take  my 
558  barrels  on  your  own  account  at  the  price  of  629.,  I  begged  you  to 
honour  my  draft,  and  to  sell  the  goods  for  my  account.  Having  learnt 
*^^Q'\  ^^^^  ^^^  ^^  declined  to  honour  my  two  bills  of  8882.  5«.,  in 
^  *favour  of  Ecuyer  &  Co.,  and  4921  6«.  2d.  in  favour  of  Good- 
chaux  &  Co.,  I  then  ordered  the  holders  of  the  above-mentioned  bills 
and  of  the  bills  of  lading,  to  sell  my  558  barrels  of  butter  for  my  ac- 
count. So  I  do  not  understand  how  you  can  say  you  have  any  butter 
of  mine." 

On  the  25th,  the  plaintiff  wrote  to  Gk)odchaux  &  Co.  as  follows : — 

(« I  confirm  my  letter  of  the  23d,  crossed  with  yours  of  the  22d,  just 
to  hand,  and  of  which  the  contents  surprise  me  in  the  highest  degree. 
I  have  not  given  any  orders  to  Messrs.  Allen  &  Anderson  to  sell  any 
part  of  the  814  casks,  of  which  you  hold  the  bill  of  lading;  and  I  can- 
not at  all  understand  the  delivery  of  the  154  casks.  Please,  therefore, 
settle  this  business  with  Messrs.  Allen  &  Anderson,  or  with  the  person 
who  has  delivered  the  154  casks,  and  send  me  the  account  of  the  314 
casks  at  the  earliest ;  for,  there  must  be  no  delay  in  the  sale,  for  fear 
the  quality  may  deteriorate.  You  have  already  had  the  bill  of  lading 
a  long  time.  I  have  just  received  from  Allen  &  Anderson  a  letter 
which  does  not  mention  the  154  barrels.  They  merely  tell  me  they  are 
selling  at  74«." 

On  the  29th  of  September,  Allen  k  Anderson  wrote  to  the  plaintiff,  * 
advising  him  of  the  sale  of  the  154  barrels.    On  the  8th  of  October,  the 
plaintiff  wrote  to  them  as  follows : — 

« I  am  in  possession  of  your  letters  of  the  22d  and  29th  ult.  (advising 
sales),  and  now  beg  again,  in  conformity  with  what  I  wrote  on  the  29th 
ult.,  to  pay  to  Messrs.  Kraentsely  &  M^ville  the  amount  of  my  bill 
383Z.  5«.,  and  to  settle  with  Goodchaux  k  Co.,  for  what  you  owe  them 
for  the  154  barrels  which  you  received,  as  I  have  debited  these  two 


16  COMMON  BENCH.    (7  J.  SCOTT.)  189 

hovses  irith  the  amount  of  the  bills  upon  yon,  which  I  remitted  to 
them." 

"^On  the  28th  of  September,  Goodchaux  k  Go.  wrote  to  the  t^-iita 
plaintiff,  as  follows: —  '- 

«  Allen  &  Anderson,  whom  we  have  seen  this  morning,  have  informed 
ns  of  the  sale  of  A.  154  firkins,  which  have  been  delivered  to  them. 
They  will  remit  jou  the  amount  and  the  aocount-sales  direct.  They 
have  shown  us  a  letter  from  you,  in  virtue  of  which  they  have  acted. 
You  gave  them  orders  to  sell  at  the  best  price,  for  your  account,  this 
lot,  and  another  despatched  to  the  same  account." 

In  answer  to  this,  the  plaintiff,  on  the  8th  of  October,  wrote  to  Good- 
chaux b  Co.,  as  follows : — 

«( As  to  what  you  tell  me  respecting  Messrs.  Allen  &  Anderson,  it  is 
very  true,  that,  by  my  letter  of  the  27th  ult.,  I  told  them,  that,  if  they 
could  not  accept  my  558  casks  at  my  invoice  price,  they  had  only  to 
pay  my  drafts  and  sell  the  goods  for  my  account ;  seeing  that,  accord- 
ing to  all  commercial  law  and  usage,  I  supposed  they  could  not  have 
received  the  goods  without  holding  the  bills  of  lading  in  their  possession. 
Since  it  is  otherwise,  I  recommend  you  to  claim  from  Allen  &  Ander- 
son the  amount  of  the  butters  which  they  have  received,  that  I  may 
settle  with  you,  the  sole  holder  of  the  bills  of  lading,  for  the  net  pro- 
ceeds of  the  814  casks." 

Allen  b  Anderson  stopped  payment  on  the  6th  of  October,  1854. 
The  freight  and  charges  on  the  814  casks  of  butter  were  paid  by  Good- 
chaux b  Co.,  who,  after  the  failure  of  Allen  b  Anderson,  as  agents  for 
the  plaintiff,  applied  to  the  defendants  for  2712.  11«.  2(2.,  the  amount 
for  which  the  154  casks  had  been  sold  by  Allen  b  Anderson. 

On  the  part  of  the  defendants,  it  was  insisted,  that,  under  the  above 
circumstances,  the  defendants  were  justified  in  delivering  the  154  casks 
in  the  manner  they  had  done;  and,  if  not,  that  the  conduct  of  the 
plaintiff^  *as  evidenced  by  the  correspondence  between  himself  r^c-iYi 
and  Goodchaux  b  Co.,  his  agents,  and  Allen  and  Anderson,  both  ^ 
prior  and  subsequent  to  the  delivery  of  the  butters  at  Brewer's  Qaay, 
amounted  to  a  ratification  of  such  delivery  as  a  delivery  pursuant  to  the 
original  orders. 

The  Lord  Chief  Justice  commenced  his  summing  up  by  telling  the 
jury  that  the  defendants  had  been  guilty  of  a  clear  breach  of  duty  in 
delivering  to  Allen  b  Anderson  at  Hibernia  Wharf  goods  which  had 
come  to  their  hands  upon  a  contract  to  deliver  them  to  order  at 
Brewer's  Quay;  for,  that,  although,  where  goods  are  addressed  to  «« A. 
B.,  No.  10,  Northampton  Street,"  and  A.  B.  has  removed  to  No.  11, 
inasmuch  as  the  essence  of  the  direction  is  <<  A.  B.,"  a  delivery  to  him 
at  No.  11  will  satisfy  the  contract;  yet  that,  where  there  is  a  contract 
to  deliver  goods  marked  A.  «<  to  order,  at  Brewer's  Quay,"  the  essence 
•f  the  direction  is  <«  Brewer's  Quay,*'  and  a  delivery  elsewhere  will  not 
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be  a  right  deliferj:  and,  conseqaently,  that  the  only  question  for  ^ 
to  consider,  was,  whether  the  delivery  to  Allen  &  Anderson  of  the  154 
barrels  had  been  accepted  by  the  plaintiff  in  satisfaotion  of  the  right 
delivery. 

After  some  discussion,  it  was  ultimately  arranged,  with  the  consent 
of  all  parties,  that  a  verdict  should  be  taken  for  the  plaintiff  for  2582. 
14».  6d.,  the  value  of  the  butters,  less  the  charges ;  with  liberty  to  the 
defendants  to  move  to  enter  a  verdict  for  them,  and  to  frame  a  plea  in 
such  a  way  as  the  court  should  think  n6ces8ary,  if  they  sboirid  be  of 
opinion  that  the  correspondence  disclosed  a  defence, — the  oowrt  to  have 
the  same  discretion  as  to  amending  as  the  judge  at  nisi  prios. 

A  verdict  was  thereupon  entered  for  the  plaintiff,  damages  2682. 
li$.  6d. 

i^-ijs)-]      BovtUy  in  Hilary  Term  last,  pursuant  to  the  leave  ^teserred 
*'-'  to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
defendants. 

ByleSj  Seijt.,  Lush  and  Quain^  showed  cause. — The  facts  are  shortly 
these : — Early  in  Septemb^  last,  the  plaintiff  shipped  814  casks  of 
butter  for  Southampton,  from  Morlaiz,  marked  A.,  and  addressed  « to 
order,  at  Brewer's  Quay,  London,"  to  be  conveyed  thitkor  from  South- 
ampton by  the  defendants'  railway ;  the  bill  of  lading  and  invoice  being 
sent  to  Goodchauz  &  Co.,  with  instructions  to  let  Allen  k  Anderson 
have  the  goods  upon  their  accepting  the  plaintiff's  draft  at  sight,  but 
otherwise  to  sell  them  themselves  for  the  shipper's  account.  Tha  de- 
fendants delivered  154  of  these  casks  to  Allen  k  Anderson  at  Hi^nia 
Wharf,  and  now  seek  to  excuse  themselves  on  the  ground  that  Allen  k 
Anderson  had  given  them  directions  to  deliver  there  all  butters  which 
came  from  Morlaiz  for  them.  Allen  k  Anderson  received  the  1&4 
casks,  but  declined  to  accept  the  bill.  They  afterwards  sold  the  but- 
ters, but,  before  the  proceeds  were  paid  over  to  the  plaiaiiff  or  his 
agents,  they  suspended  payment.  There  is  nothing  in  the  correspond- 
ence to  warrant  the  notion  of  an  acceptance  or  ratification  by  the  plain- 
tiff of  the  delivery  at  Hibernia  Wharf  as  a  delivery  in  pursuanee  of  the 
contract ;  or  in  any  way  to  sanctioii  Allen  k  Anderson's  dealing  with 
the  butters.  The  defendants  were  guilty  of  a  clear  breach  of  duty  ki 
delivering  these  154  casks  at  Htbemia  Wharf.  [Mauls,  J.«*As  soon 
as  the  goods  were  delivered  at  the  wrong  place,  the  consignor  had  a 
right  of  action  against  the  carriers.  Can  the  company  be  permitted  %o 
say, — (« True,  we  made  a  wrong  delivery  of  your  goods,  but,  after  you 
knew  of  that  wrong  delivery,  you  accepted  it  in  satisfaetion  of  your 
right  of  action  f"]  Clearly  not.  Without  an  allegation  of  prior 
license,  the  plea  is  worthless :  and  there  is  no  evidence  whatever  of 
^.-„^  license.  The  *wfaole  oorrespondence  shows  the  most  scrupulous 
-^  anxiety  on  the  part  of  the  plaintiff  to  avoid  employing  or  in- 
trusting Allen  k  Anderson  either  as  factors  or  as  vendees  of  the  butters 
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on  oredit.    Qoodofasaz  k  Co.  vero  not  BUthoriaed  to  employ  them  to 
idl,  nor  is  there  the  sKghteat  eridence  that  they  did  so. 

BoviUy  in  snpport  of  the  rnlo. — The  letter  of  the  5th  of  September^ 
1854,  wbieh  opens  the  correspondence  with  reference  to  the  shipment 
in  question,  shows  for  what  pnrpose  the  butters  were  sent.  In  that 
letter  the  plaintiff  offers  to  send  Allen  &;  Anderson  «<  800  barrels  of 
butter  invoiced  at  the  same  price,  and  on  the  same  conditions,  as  the 
S44  barrels  per  Enchantress  :*'  and  on  the  7th,  he  again  writes  to  them 
as  follows : — (<  I  confirm  my  letter  of  the  5th.  Our  market  continuing 
%o  rise  leads  me  to  imagine  that  yon  will  accept  the  800  barrels  which 
I  offered  yon  in  the  abore  letter.  I  have  therefore  decided  to  ship  814 
iiarrels  beat  batter  to  your  addre$$j  per  Hamburgh,  and  enclose  you 
herewith  invoice  at  the  price  of  62t.,  amounting  to  4922.  6s.  2d.j  which 
I  draw  against  by  bill  at  sight  in  favour  of  Goodchaux  &  Co.  If,  con- 
trary to  my  expeetatioos,  you  could  not  take  the  558  barrels  at  62«., 
please  to  take  up  my  bilto;  and  sell  the  goods  for  my  account."  The 
«ame  expressions  are  repeated  in  the  plaintiff's  letter  of  the  9th.  Then 
Allen  k  Anderson  write  on  the  9th,  declining  to  accept  the  814  barrels 
at  the  price  offered,  or  to  pay  the  draft,  and  adding, — <«  We  will  sell 
these  556  barrels  for  your  aooount,  and  we  will  send  you  a  bank-post 
bill  for  the  amount."  On  the  16th,  the  plaintiff  writes  again  to  Allen 
k  Anderson,  and,  though  he  adcnowledges  the  receipt  of  dieir  letter  of 
the  9th,  there  is  not  a  word  of  dissent  to  their  selling  the  butters  on 
his  account.  Again  on  the  2Sd  he  writes,  but  still  no  dissent. 
[Maulb,  J.*^If  he  had  meant  to  assent,  he  would  have  *direoted  r^-tjA 
•Goodchaux  k  Co.  to  deliver  the  bills  of  lading  to  Allen  k  Ander-  '- 
aon.  It  is  quite  clear  he  did  not  mean  to  trust  them.]  The  company 
were  induced  by  the  plaintiff's  acts  to  believe  that  the  butters  in  ques- 
tion were  intended  for  Allen  k  Anderson.  Assuming  that  the  154 
casks  improperly  got  to  the  possession  of  Allen  k  Anderson,  no  com- 
plaint was  ever  made  «f  the  idleged  wrongful  delivery  until  after  their 
iulure.  [Mavlb,  J. — The  plaintiff  does  not  complain  until  he  finds  ho 
has  sustained  an  injury  by  the  misdelivery.]  If  the  butters  had  got  to 
the  hands  of  Goodchaux  k  Co. ;  and  they  had  employed  Allen  k  Ai^ 
derson  to  sell  them  for  the  plaintiff's  account,  could  the  latter  have 
maintained  an  action  agsinst  the  Company  for  the  original  misdelivery  J 
When  tdd,  on  the  18th  of  September,  that  a  portion  of  the  814  cades 
per  Hamburgh  bad  been  delivered  to  Allen  k  Anderson,  Goodchaux  k 
Co.  make  no  objection ;  but,  on  the  contrary,  proceed  to  treat  with 
Allen  k  Anderson  as  if  they  were  holding  them  for  them ;  they  deal 
with  the  goods  as  the  plaintiff^s  goods  in  Allen  k  Anderson's  hands. 
At  the  most,  this  can  only  be  a  case  for  nominal  damages,  and  the  court 
will  not  hold  themselves  precluded  by  the  form  of  the  rule  from  doing 
justice  between  these  parties  ly  redncbg  the  damages  or  sending  the 
oaeo  down  to  a  new  triaL 
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Maulb,  J. — I  am  of  opinion  that  thia  rule  should  be  discharged. 
The  rule  in  terms  asks  that  the  verdict  found  for  the  plaintiff  at  the 
trial  be  set  aside,  and  instead  thereof  a  verdict  be  entered  for  the  de* 
fendants, — neither  more  nor  less.  That  is  a  rule  which  it  would  not  be 
competent  to  the  court  to  grant,  unless  leave  for  that  purpose  were 
reserved,  and  with  the  consent  of  all  parties.  The  consent  here  is, 
that  there  shall  be  a  verdict  entered  for  the  plaintiff  for  2582. 14$.  6<2., 
^..-^  and  that  that  verdict  shall  stand  unless  the  court  shall  be  of 

-'  ^opinion  that  a  verdict  ought  to  be  entered  for  the  defendants. 
I  think  we  should  be  doing  very  wrong,  if,  under  pretence  of  doing 
justice  between  the  parties,  we  were  to  depart  from  the  terms  of  that 
agreement.  They  may  have  had  reasons  of  their  own  for  making  that 
agreement,  which  they  do  not  choose  to  confide  to  any  one  else.  It  is  a 
very  peculiar  jurisdiction  only  which  can  reform  an  agreement  that  has 
been  entered  into  between  parties  who  are  competent  to  agree.  It 
seems  to  me  that  we  should  be  usurping  a  power  with  which  we  are  not 
intrusted,  if  we  were  to  do  that  which  we  are  now  asked  to  do.  If  we 
think  the  plaintiff  has  a  right  of  action,  whatever  we  may  think  about 
the  amount  of  damages,  is  wholly  irrelevant ;  that  question  has  not 
been  reserved  for  us.  The  only  question  before  us,  is,  whether  or  not 
the  plaintiff  had  a  cause  of  action.  The  defendants  received  these 
goods  upon  a  contract  to  deliver  them  to  the  shipper's  order  at  Brewer's 
Quay.  Instead  of  doing  this,  they  chose  to  assume,  that,  because  there 
had  been  former  dealings  in  butters  between  this  particular  consignor 
and  Allen  &  Anderson,  and  these  butters  were  marked  with  the  letter 
A.,  they  were  intended  for  that  firm,  and  accordingly  delivered  a  por- 
tion of  them,  viz.  154  casks,  to  Hibernia  Wharf,  for  Allen  &;  Anderson. 
The  plaintiff  had  an  undoubted  right  of  action  for  the  defendants* 
failure  to  deliver  the  butters  at  Brewer's  Quay.  There  is  no  colour  for 
saying  that  the  defendants  were  authorized  to  deliver  them  anywhere 
else,  or  to  Allen  &  Anderson.  It  is  said  that  the  plaintiff  did  not  com- 
plain as  soon  as  he  might  and  ought  to  have  complained.  He  trusted, 
no  doubt,  no  loss  would  result  to  him  from  the  defendants'  breach  of 
duty.  It,  however,  turned  out  otherwise ;  and,  as  soon  as  a  loss  did 
arise,  he  brought  his  action.  Even  if  the  plaintiff,  after  he  had  become 
aware  of  the  misdelivery  of  the  goods,  had  ratified  it,  that  would  not 
^..g^  have  ^disposed  of  the  cause  of  action  once  vested.     Suppose  the 

-^  defendants  had  dropped  the  goods  half  way,  and  they  had  after- 
wards been  delivered  to  the  plaintiff  in  a  damaged  state, — he  would 
still  have  his  right  of  action,  and  might  keep  the  goods.  Having  a 
right  of  action  here,  the  plaintiff  has  sustained  considerable  damage, 
the  third  plea  has  not  been  proved,  and  the  defendants  have  no  defence. 
The  rule  must  be  discharged. 

Gresswell,  J. — I  am  of  the  same  opinion.  Beyond  doubt  there  has 
been  a  wrong  delivery,  and  the  defendants  are  liable  to  the  owner  of 
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the  goods.  As  to  the  amount  of  damages, — ^that  is  a  difiScnIt  question 
to  deal  with  bat,  if  I  had  to  consider  that  question  in  this  case,  look- 
ing at  the  correspondence,  I  should  have  no  hesitation  in  saying  that 
the  sum  at  which  the  jury  have  assessed  the  plaintiff's  compensation  is 
not  too  large.  It  appears,  the  defendants  bad  immediate  notice  that 
the  butters  had  been  wrongly  delivered ;  in  answer  to  which,  they  say 
they  thought  the  consignor  had  made  some  blunder  in  addressing  them 
to  Brewer's  Quay,  and  that  they  had  sent  them  to  Allen  k  Anderson; 
and  they  trouble  thnnselves  no  further.  So  far  from  sanctioning  what 
the  defendants  did,  the  plaintiff  repudiates  it  from  beginning  to  end. 
Ou  the  19th  of  September,  the  plaintiff's  agents,  Goodchauz  ft  Co.,  it 
is  true>  write  to  Allen  &  Anderson,  and  desire  them  to  send  them  the 
account-sales  of  the  butters,  but  subject  (they  add)  to  the  approval  of 
the  shipper.  At  this  time  they  supposed  the  butters  had  been  sold. 
And  on  the  25th,  writing  to  Allen  ft  Anderson,  the  plaintiff  says : — 
^Havbg  learnt  that  you  had  declined  to  honour  my  two  bills,  of  8882. 
5$.  in  favour  of  Ecuyer  ft  Co.,  and  4922.  69. 2d.  in  favour  of  Goodchaux 
&  Co.,  I  then  ordered  the  holders  of  the  above-mentioned  bills,  and  of 
the  bUU  of  lading^  to  sell  my  558  barrels  of  butter  (including  the  154 
barrels  now  *in  question) /or  my  account;  so  I  do  not  understand  r^t-iiTi^ 
how  you  can  say  you  have  any  butter  of  mine."  That  does  not  '- 
look  much  like  acquiescence.  I  think  the  verdict  is  quite  right,  and 
the  damages  not  too  large. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The  plaintiff  was 
clearly  entitled  to  a  verdict,  and  I  think  the  jury  have  given  the  right 
measure  of  damages.  The  loss  was  the  direct  and  immediate  conse- 
quence of  the  non-delivery  of  the  butters  according  to  the  defendants' 
contract.  I  think  there  is  no  evidence  of  any  ratification  by  the  plain- 
tiff, or  adoption,  of  the  misdelivery.  I  cannot  so  regard  the  correspon- 
dence. That  amounts  only  to  this, — if  the  plaintiff  could  get  the  pro- 
ceeds of  his  goods,  he  was  content  to  receive  them  from  Allen  ft 
Anderson.  But,  failing  to  obtain  them  from  Allen  ft  Anderson,  he  has 
recourse  to  the  company. 

Jbbvis,  C.  J.,  concurred.  Bule  dbcharged. 


CROWTHER  V.  CROWTHER.    April  21. 

Costf  of  making  a  judge's  onUr  a  role  of  eoork 

Thb  following  order  having  been  made  in  this  cause,  by  Maule,  J*, 
on  the  18th  instant, — 

<«I  do  order  that  the  defendant  shall  within  three  days  obtain  the 
discharge  of  the  plaintiff  in  the  action  in  which  she  is  detained  at  the 
suit  of  John  Mintoa,  by  paying  the  amount  of  the  debt  for  which  she 
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18  detained,  and  paying  witUn  the  aame  time  to  the  plaintiff's  attorney 
the  earn  of  501.^  agreed  ooats  of  this  aetion;  ^and  shall  also, 
wi^in  fourteen  days,  take  at  his  the  defendant's  expense  what- 
erer  proceedings  may  be  necessary  to  obtain  the  vacating  of  the  Testing 
order  in  the  conrt  for  the  relief  of  insolvent  debtors  obtained  by  the 
sai^  John  Minton  against  the  said  plaintiff  in  this  action ;  and  that 
ihereupon  all  proceedings  in  this  cause  shall  be  stayed/'*— 

Jayee  moved  to  make  the  order  a  mle  of  court.  The  Master  had 
objected  to  the  rule  being  drawn  up  ia  die  Qsoal  form,  with  co9t$^  on 
the  groand  thai  *^\xt  order  was  conditional  in  its  terms.  It  was  now 
submitted  that  the  order  wag  a  posttive  order  requiring  the  defendant 
absolutely  to  do  two  things,  vis.  obtain  the  plaintiff's  discharge  in  the 
former  •action  aad  pay  certain  costs,  and  obtata  the  vacating  of  the 
vestiog  order. 

Grbsswsll,  J. — The  first  two  branches  of  the  order  are  oleariy  man- 
datory oB  the  drfendant :  the  third  is  for  the  defendant's  benefit  wheki 
he  has  performed  the  other  two. 

PsR  OuauM. — ^The  rule  may  go.  Bule  absolute. 


^  -QT  *MARTIN  V.  THE  GREAT  NORTHERN  RAILWAY  COM- 
^'^J  PANY.    ifay24. 

Id  an  aotion  against  a  railway  company  for  negligence  in  the  management  of  their  railway  at 
on«  of  Iheir  Btations,  whoreby  tbo  plaiDttiT,  a  paasengeri  was  ii^arefi, — die  defence  r^ed  on 
by  tbo  defepdaats'  oooiimI  was,  that  tbe  accident  aro»e  tMwdif  firom  th«  plaintiff's  owa  vaat 
of  caution,  and  that  the  company  were  wholly  blameless.  The  evidence  showed  that  the  plaintiff 
arrived  at  the  station  about  two  minutes  or  less  before  the  time  of  departure  of  the  train,  and 
that,  in  nnning  along  tha  line,  at  a  placa  where  he  ought  not  to  hava  gona,  in  ordar  to  raaA 
the  train,  which  was  some  distance  ahead  on  the  opposite  side  of  the  railway,  he  fell  over  m 
switch-handle,  and  was  considerably  hurt  The  Judge  left  it  to  the  jury  to  say  whether  the  injury 
to  the  plaintiff  was  ooeaiioned  by  the  negligence  and  want  of  proper  oare  of  the  delbndanti,  or 
VBSttlted  entire^  from  the  plaintiff's  own  careleesaesf,  as  the  oompany  contended*  The  joqr 
having  found  for  the  plaintiff : — 

Held,  that  the  judge  was,  under  the  circumstances,  warranted  in  leaving  tiie  ease  to  the  jury 
npon  the  only  points  raised  by  the  partiee ;  and  that  the  emission  to  call  their  attontipn  to 
the  intermediate  case  of  the  negligence  of  both  parties  being  contributory  to  the  accident,  was 
no  misdirection. 

^iMsre,  whether  the  dootrine  of  eontribnlion  is  applicable  to  a  oaie  of  this  aorty— of  tort  fbnnded 
npon  contracL 

This  was  an  action  brought  by  the  plaintiff  to  recover  compensation 
in  damages  against  the  Great  Northern  Railway  Company,  for  an  injury 
sustained  by  the  .plaintiff  in  consequence  of  alleged  negligence  on  the 
.part  of  the  company. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  conmi^- 
llag  of  the  ^ievaao€HS  thereinafter  mentioned,  the  Oreait  Northern  Rail- 
m^J  Company  were  the  owners  and  proprietors  of  a  certain  railway,  to 
irit,  the  Great  Northern  Railway,  and  i>f  eeitaia  xailway  stations  upoft 
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«ad  sdjoinitig  to  the  said  railwaj,  to  wit,  at  London  aad  at  Baniet,  and 
4>f  certain  carriages  used  by  them  for  the  carriage  and  eonvejance  of 
passengers  from  a  certain  place,  to  wit,  the  said  station  at  London,  to  a 
certain  other  place,  to  wit,  the  said  station  at  Barnet,  and  from  the  said 
station  at  Bamet  to  the  said  station  at  London,  for  hire  and  reward  to 
them  the  defendants  in  that  behalf:  that  thereapon  the  plaintiff,  at  the 
request  of  the  defendants,  became  and  was  a  passenger  on  the  said  rail- 
way, to  be  carried  and  conveyed  on  the  said  railway  by  the  defendants, 
for  hire  and  reward  to  them  the  defendants  in  that  behalf,  from  the 
*8aid  station  at  London  to  the  said  station  at  Barnet,  and  back  r^-i^r^ 
again  from  the  stfid  station  at  Bamet  to  the  said  station  at  Lon-  ^ 
don :  that  the  plaintiff,  having  been  dnly  carried  and  conveyed  as  such 
passenger  as  aforesaid  by  the  defendants  from  the  said  station  at  Lon«- 
don  to  the  said  station  at  Barnet,  afterwards  arrived  at  the  said  station 
at  Bamet  to  be  carried  and  conveyed  by  the  defendants  back  again  to 
the  said  station  at  London,  as  such  passenger  as  aforesaid,  by  certain 
of  the  said  carriages  of  the  defendants  which  were  then  about  to  pro- 
ceed from  the  said  station  at  Bamet  to  the  said  station  at  London,  and 
by  which  the  plaintiff  was  then  entitled,  as  such  passenger  as  aforesaid, 
to  be  so  carried  and  conveyed  baok  as  last  aforesaid,  and  the  said  sta- 
tion at  Bamet  then  being  under  the  care,  control,  and  management  of 
the  defendants :  yet  that  the  defendants  so  negligently  managed  the 
said  Btatiim  at  Barnet,  and  so  carelessly  omitted  to  li^t  the  same  in 
convenient  and  proper  places,  and  in  a  sufficient  manner  for  the  use  and 
convenience  of  passengers  by  the  said  railway,  and  the  said  carriages 
of  the  defendants  lawfully  using  the  said  station  at  Bamet,  during  the 
night  and  hours  of  darkness,  and  to  provide  for  the  safe  transit  of  pas- 
sengers by  the  said  railway  from  one  side  of  the  last-mentioned  station 
to  the  other  side  of  the  same,  that  the  plaintiff, — it  being  then  night, 
and  dark, — ^in  consequence  of  th^  negligence  aad  carelessness  of  the 
defendants  as  aforesaid,  fell  and  was  thrown  down  with  great  violence 
1MI  the  rails  of  the  said  railway  in  the  last-mentioned  station ;  whereby 
one  of  Uie  arms  of  the  plaintiff  was  greatly  hurt,  and  the  plaintiff  be- 
came and  was  gready  bruised  and  wounded,  and  so  continued  for  a  long 
time,  during  all  which  time  the  plaintiff  thereby  suffered  great  pain,  and 
was  prevented  from  performing  and  transacting  his  lawful  and  neces- 
sary ajfairs  by  him  to  be  performed  and  transacted,  and  was  thereby 
hindered  aad  prevented  from  making  great  gains  which  he  might  r^^o^ 
and  otherwise  would  have  made  and  acquired ;  and  the  plaintiff  ^ 
was  thereby  put  to  and  necessarily  incurred  great  costs  and  expenses 
in  and^aboat  endeavouring  to  be  oared  of  the  said  hurts  and  wounds  so 
oeeasiooed  as  aforesaid :  J^i  the  plaintiff  claimed  6002. 

The  defendants  pleaded  not  guilty. 

The  cause  was  tried  before  Maule,  J«,  at  the  first  sitting  at  West* 
auaeter  in  Easter  Term  last.    The  &cts  that  appeared  in  evidence  were 
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as  follows  :-^The  plaintiff  had  taken  a  retarn-tioket  to  go  by  the  Loq^ 
don  and  Qreat  Northern  Railway  from  London  to  Barnet,  and  back. 
He  got  safely  to  Barnet ;  but,  wishing  to  return  by  the  train  which 
leaves  Barnet  a  little  before  7  o'clock  in  the  evening,  the  plaintiff  pre* 
sented  himself  at  the  station  just  as  the  train  was  about  to  start.  Be> 
ing  told  that  he  was  in  time,  he  passed  through  the  station.  The  Barnet 
station  is  so  constructed  that  passengers  wishing  to  go  to  a  tnain  on  the 
t<up  line/'  must  cross  the  «  down  line," — for  which  purpose  there  is,  at 
the  end  of  the  platform  of  the  down  line,  an  inclined  plane  of  timber, 
at  right  angles  with  which  is  a  planked  crossing  leading  to  the  platform 
on  the  other  side.  When  the  plaintiff  arrived,  being  in  a  hurry,  and 
not  observing  the  crossing,  but  seeing  the  red  lamps  of  the  train  at 
some  little  distance  up  the  line,  he  ran  straight  on,  and,  coming  in  con- 
tact with  the  handle  of  a  "switch,"  he  fell  over  it,  and  hurt  himself 
considerably. 

There  was  contradictory  evidence  as  to  the  sufficiency  of  the  light  at 
the  station, — the  plaintiff's  witnesses  swearing  that  there  was  not  light 
enough  to  enable  a  person  unacquainted  with  the  premises  to  move 
about  with  safety,-— the  defendants'  witnesses,  on  the  other  hand,  sta- 
ting that  there  was  ample  light  throughout  the  station,  for  all  purposes. 
i^Hasy-y  It  was  contended,  on  the  part  of  the  defendants,  that  *the  in- 
"^  jury  the  plaintiff  had  sustained  was  entirdy  the  result  of  hiM 
negligence  and  want  of  care,  in  going  to  a  part  of  the  railway  where  he 
had  no  business  to  go ;  and  that,  if  he  had  gone  over,  as  he  ought  to 
have  done,  by  the  proper  crossing  from  the  down  to  the  up  side  of  the 
line,  the  accident  would  not  have  occurred ;  and  therefore  that  the  de- 
fendants were  not  responsible. 

It  was,  however  conceded  that  there  was  no  light  at  the  spot  where 
the  switch-handle  stood,  and  that  there  was  no  fence  or  rail  to  prevent 
pwsons  walking  down  the  inclined  plane  from  proceeding  onward  to 
that  spot. 

The  learned  judge  left  the  case  to  the  jury  with  the  following  direc- 
tion : — «« The  plaintiff  in  this  action  seeks  to  recover  damages  againat 
*  the  Great  Northern  Railway  Company,  for  an  accident  which  oocurred 
to  him,  as  he  says,  in  consequence  of  their  negligent  management  of 
their  station  at  Barnet.  It  appears  that  the  plaintiff  had  taken  a 
return-ticket,  by  which  he  was  entitled  to  return  to  London  ^by  the 
train  that  was  to  start  a  little  before  seven  o'clock.  He  came  to  the 
station,  but  the  carriages  trere  a  good  way  ahead  of  him,  on  the  oppo- 
site side  of  the  line.  He  wanted  to  go  up  the  line,  but  was  on  the  side 
of  the  down  line,  so  that  he  had  to  cross  to  get  to  the  carriages.  They 
had  red  lamps  at  the  back.  The  proper  way  to  get  across  would  have 
been  over  a  wooden  crossing  at  the  end  of  the  platform.  The  plaintiff, 
however,  seeing  the  carriages  a  good  way  ahead  of  him,  and  not  know- 
ing of  that  wooden  crossing, — there  being  nothing  to  point  it  out  to 
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hiiii^  and  nobody  to  tell  him  that  he  ought  to  cross  there, — ^he,  as  it 
seems  to  me^^  natarally  enough,  went  straight  on  by  the  side  of  the 
down  line,  intending,  I  suppose,  to  go  on  until  he  came  opposite  to  the 
end  of  the  train  on  the  up  line,  and  then  to  cross,  not  being  aware  of 
the  special  kind  of  crossing  provided  by  that  wooden  crossing.   In  going 
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along  in  that  way,  he  came  against  a  switch,  the  "'handle  of 
which  turns  a  movable  rail,  and  he  was  thrown  down  by  that, 
and  suffered  in  the  way  you  have  heard  from  himself  and  the  surgeon 
who  attended  him.  Now,  he  says  in  his  declaration  that  that  took 
place,  not  simply  from  the  want  of  light,  but  from  the  careless  and 
inefficient  management  of  the  station  generally :  and  you  are  to  May 
whether  this  aeeident  occurred  to  him  m  consequence  of  thai  negligence 
on  the  part  of  the  company^  or  whether^  as  the  company  say^  it  was  en- 
tirely  the  plaintiff's  own  negligence  that  produced  this  effect. 

<<  Now,  of  course,  the  plaintiff  did  not  mean  wilfully  to  inflict  upon 
himself  an  injury  of  this  kind.  What  he  really  meant  to  do,  was,  to 
get  to  the  train  in  the  most  convenient  and  safe  manner  that  he  could. 
Accordingly,  he  goes  straight  on  upon  the  same  line,  instead  of  turn- 
ing to  the  left  a  good  way  short  of  the  carriages  he  was  going  to,  and 
as  the  company  say  he  ought  to  have  done.  He  says  there  was  not 
sufficient  light,  and  also^  supposing  there  had  been  sufficient  light,  how 
was  he  to  know  under  the  circumstances  that  he  ought  to  cross  there, 
and  that  it  was  wrong  to  go  straight  on  as  he  was  going  ?  There  is  no 
doubt,  that,  where  he  did  fall  down  against  the  switch,  there  was  no 
light  which  could  make  the  switch  visible.  That  appears  not  only  by 
the  evidence  of  the  plaintiff,  but  also  from  the  evidence  given  on  behalf 
of  the  defendants.  The  witness  Everard  says  the  crossing  could  be 
seen,  that  there  was  quite  sufficient  light,  such  light  as  oil  could  give, 
but  not  like  gas-light.  The  crossing,  he  said,  could  be  seen,  but  not 
the  point,  that  is,  the  point  that  the  plaintiff  fell  a'gainst.  So  that 
there  is  no  doubt  that  it  was  dark  at  the  place  where  the  point  was. 
Then  they  say,  on  the  part  of  the  raUway  company,  that  the  plaintiff 
ought  not  to  have  gone  to  that  place,  that  he  ought  to  have  known 


better,  and  that,  with  the  ^opportunities,  and  the  time,  and  the 
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light  that  he  had,  he  ought  to  have  taken  notice  of  the  pecu- 
liarities of  the  place,  so  as  to  discover  that  the  proper  way  to  reach  the 
train,  was,  by  crossing  over  this  wooden  place. 

<«  There  is  some  contradiction  in  the  evidence  about  the  light.  The 
officers  of  the  company  say  there  was  light  enough.  The  opinion  as  to 
there  being  light  enough  is  so  vague,  that  many  people  may  differ  upon 
it«  The  plaintiff  says  there  was  not  light  enough.  Now,  the  plaintiff 
and  the  defendants  stand  in  very  different  circumstances.  The  com- 
pany's servants  are  perfectly  conversant  with  the  station ;  that  is  the 
place  where  they  live;  that  is  where  they  are  constantly  on  duty; 
they  know  every  inch  of  the  station.     The  plaintiff  knows  nothing 
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about  it.  He  may  have  been  there  in  the  nornSirg:  he  poBsiblj  otiay 
have  been  there  once  before  in  his  life ;  but  he  ia  not  eoiiveraant  with 
the  station.  Now»  a  much  leas  degree  of  light  will  enable  a  pert  on 
who  is  waiting  at  a  place  with  which  he  is  familiar,  to  see  all  about  hm, 
and  to  understand  where  he  is,  than  would  be  required  to  light  a  per- 
son who  is  waiting  at  a  place  of  which  he  has  no  knowledge.  Take  the 
ease  of  a  large  warehonse,-*-whioh  possibly  some  of  jou  may  have, — if 
you  went  into  a  warehouse  with  which  you  were  familiar,  you  would  see 
every  staircase  and  turning,  or  any  apparatus  there  might  be  about  it, 
with  the  slightest  possible  light.  But  a  person  who  has  never  been 
there  before,  and  Imows  nothing  about  it,  must  have  a  great  deal  more 
light  to  enable  him  to  see  his  way.  The  witnesses  for  the  defendants 
may  be  quite  sincere  in  saying  there  was  plenty  of  light ;  and  their 
evidence  may  be  quite  tme,  as  far  as  they  are  cenoemed :  but  the  ques- 
tion is,  was  there  plenty  of  light  for  the  plaintiff?  Because  they  are 
^^Q.^  to  light  their  railway,  not  for  their  own  servants  alone,  but  for 
^  ^persons  who  have  never  been  there  before,  and  who  are  in  a 
great  hurry ;  and  they  are  to  light  it  so  as  to  enable  them  to  see  their 
way. 

««Now,  then,  certainly,  with  respect  to  the  general  management, 
there  appears  to  be  very  strong  evidence  of  n^ligence ;  but  it  is  for 
you  to  say  what  your  opinion  is  upon  that.  It  strikes  me,  that,  in 
several  respects,  it  would  be  very  advisable  that  this  company  should 
do  what  other  companies  do.  TIm  witness  who  stated  that  he  had  been 
station-master  at  Homsey,  said  that  people  ought  to  be  five  minutes 
before  their  time.  Now,  cautious  and  careful  people  who  have  five 
minutes  to  spare  will  be  five  minutes  before  their  time :  but  everybody 
who  knows  anything  about  railways,  is  aware,  that,  if  you  appoint  a 
particular  time  for  doing  business,  which  a  good  many  people  do,  very 
often  you  are  obliged  to  put  it  off  to  the  very  last  moment.  Some 
years  ago,  it  was  provided  that  railway  {dans  should  be  deposited  at 
an  office  at  Whitehall  on  aft  before  a  certain  day.  Now,  the  end  of  that 
day  was  twelve  o'clock  at  night:  and,  at  twelve  o'clock  there  were 
scores  of  post-chaises  and  four  arriving  with  surveyors  who  had  plans 
to  deposit  which  they  had  been  obliged  to  put  off  to  the  very  last  mo- 
ment. Anybody  who  knows  anything  of  railway  business,  or  indeed 
any  other  business,  knows  that  very  often  what  can  be  put  off  will  be 
put  off.  Many  people  have  so  many  things  to  do,  that  they  are 
obliged  to  put  off  what  they  can.  That  that  takes  place  with  railways, 
no  human  being  can  doubt :  yet  this  station-master  does  seem  to  believe 
that  no  such  thing  can  happen  as  persons  being  in  a  hurry,  and  coming 
in  at  the  very  moment  the  train  starts.  Now,  that  that  will  constantly 
happen,  no  one  can  doubt,  and  that  exposes  people  to  great  danger. 
Persons  run  very  great  risks,  and  rush  into  carriages,  even  when  the 
train    is  in  motion*     That  might   be  prevented  by  oi^  Antting 
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^e  door  of  the  station  as  the  train  is  about  to  start.  Now,  it  r^e^o/. 
Boema  to  ma  that  there  was  n^Iigence  on  the  part  of  the  com-  '- 
panj  in  not  doing  that.  There  is  another  thing  that  might  also  haye 
been  done,  I  think.  This  plaintiff  got  the  damage  whioh  he  did  in 
walking  straight  along  on  the  same  side  of  the  railway  on  which  ho 
was  properly  to  walk,  according  to  the  company ;  but,  instead  of  turn- 
ing short  off  to  the  left  when  he  came  to  the  crossing,  he  went  straight 
on.  What  can  be  so  natural  as  for  a  person  to  go  straight  along,  when 
there  is  nothing  to  point  out  his  direction,  and  nobody  to  tell  him  whopo 
he  is  to  turn  f  If  they  choose  to  allow  people  to  cross  the  line  at  the 
last  moment,  it  seems  to  me  they  should  hare  a  person  to  point  out  to 
passengers  who  are  in  a  hurry  the  right  course  for  them  to  take,  and 
to  ten  them  <  You  must  turn  here,'  or  <  You  must  turn  there,'  or  <  You 
must  go  across  the  railway  here.'  Or,  if  they  do  not  have  a  man,  they 
might  have  a  board  placed  at  the  end  of  the  platform,  with  « To  the 
train,'  in  large  letters  painted  upon  it,  and  a  hand  upon  that  board 
pointing  to  the  direction  which  people  are  to  take.  If  such  a  board  as 
that  is  placed  just  where  a  crossing  is,  that  would  stop  eyerybody,  and 
warn  them  not  to  go  there. 

<«Now,  here,  what  they  haye  done,  is,  to  allow  people  to  come  two 
minutes,  or  less,  before  the  time  the  train  starts,  and,  with  such  light 
as  they^give,  leave  them  to  find  out  for  themselves  what  it  is  they  are 
to  do,  and  to  find  that  out  with  the  extreme  rapidity  and  anxiety  of 
mind  incident  to  persons  who  are  afraid  of  being  too  late  for  a  train. 
I  own  that  seems  to  me  to  be  very  different  indeed  from  what  ought  to 
be  reasonably  and  diligently  taking  care  of  the  public  safety.  As  I 
said  before,  that  is  for  you  to  consider.  If  you  think  there  was  not 
any  deficiency  of  care  on  their  part,  then  they  are  not  guilty  in  that 
respect  of  any  negligence:  but  I  *own  it  looks  to  me  very  like  r^Qf^ 
that.  I  am  afraid  there  is  no  doubt  that  a  great  many  of  these  ^ 
accidents  arise  out  of  a  sort  of  extreme  economy,  and  the  desire  of  sav- 
ing money  in  very  small  matters,  such  as  gas,  or  oil,  or  the  wages  of  a 
single  servant  at  a  station.  But,  here,  I  must  own  that  it  appears  to 
me  such  a  board  as  I  have  described  would  be  advisable.  You  must 
yourselves  have  observed  such  a  board  at  the  London  Bridge  station ; 
and  I  myself  have  found  it  very  useful  when  I  have  been  in  a  hurry  to 
go  by  the  train  to  Brighton,  or  wherever  else  I  may  have  been  going. 
I  do  not  know  what  such  a  board  would  cost :  perhaps  10«.,  or  even  less 
than  that :  but,  if  such  a  board  had  been  there,  it  would  have  saved 
Mr.  Martin  from  his  knock  on  the  elbow,  and  from  the  suffering  which 
his  doctor  has  described.  However,  that  seems  to  me  to  be  an  ingre- 
dient for  your  consideration. 

MThen,  with  respect  to  the  quantity  of  light,  I  have  already  observed 
that  the  light  was  quite  sufficient  for  the  company  and  their  servants 
for  their  own  purposes :  but  it  ought  to  be  enough  for  everybody :  and^ 
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althoagh  it  is  true  the  man  had  no  business,  as  they  saj,  where  this 
switch  was ;  yet,  if  there  had  been  any  strong  light  on  the  switch,  that 
wonid'  have  indicated  to  the  man  that  he  had  no  business  there,  and 
would  have  prevented  him  from  falling  across  that  handle.  Instead 
of  leaving  a  person  to  infer  from  the  want  of  light  that  he  is  not  to  go 
to  a  particular  place,  it  seems  to  me  that  they  ought  to  have  indicated 
it  in  some  other  manner.  Ida  not  lay  that  dawn^  however^  as  a  matter 
of  law. 

<«  That  is  the  estate  of  things  in-which  this  accident  occurred.  The 
plaintiff,  when  he  was  called,  made  no  exaggeration  as  to  his  suffering ; 
but  said  that  he  was  unable  to  attend  to  his  business  for  three  weeks ; 
and  the  medical  man,  who  made  the  very  moderate  charge  of  two 
4^1  R9n  S^^^®^  ^^^  ^^^  services,  said  he  suffered  very  great  pain,  *not 
-^  only  in  his  elbow,  but  in  his  leg,  and  that  his  nerve  was  injured. 
Anybody  who  has  had  a  moderate  knock  on  the  elbow  knows  by  expe- 
rience that  it  is  an  extremely  painful  and  unpleasant  thing.  If  yon 
multiply  that  by  the  pain  which  must  take  place  by  a  person  falling 
down  upon  his  elbow,  you  may  well  understand  that  Mr.  Martin  suffered 
a  great  deal.  If  you  think  that  the  negligenee  of  the  defendants  pro- 
duced the  effect  which  he  complains  of  then  you  wiU  eay  «o,  and  give 
him  eueh  damages  as  you  think  proper.  If  you  think  that  his  own 
negligenee  brought  him  pain^  then  he  must  euffer^  and  the  company  will 
not  have  to  pay  for  itJ' 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  202. 

Watson^  in  Easter  Term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection,  and  also  that  the  verdict  was  against  evidence ; 
and  also  to  arrest  the  judgment,  on  the  ground  that  the  declaration  dis- 
closed no  breach  of  duty  on  the  part  of  the  company.  He  referred  to 
Butterfield  v.  Forrester,  11  East,  60,  and  Davies  v.  Mann,  10  M.  & 
W.  646.t 

H,  GUffard  (with  whom  was  WilkinSy  Serjt.)  showed  cause. — The 
direction  of  the  learned  judge  to  the  jury  was  perfectly  correct. 
[Maulb,  J. — Substantially,  I  left  it  to  the  jury  to  say  whether  the 
accident  happened  through  the  negligence  of  the  defendants,  or  through 
the  plaintiff's  own  negligence.  I  told  them  that  the  company  were 
bound  to  do  what  was  needful  for  the  safety  of  their  passengers ;  and 
pointed  out  to  them,  that,  where  people  are  permitted  to  pass  through 
the  station  so  near  the  time  of  the  departure  of  the  train  as  to  require 
them  to  proceed  rapidly,  more  care  was  requisite  to  prevent  them  from 
getting  into  danger.  It  was  for  the  jury  to  say  whether  sufficient  had 
*18Q1  ^^^^  ^^^®  *^^  ^^®  company  in  that  respect, — whether  the  acci- 
^  dent  resulted  from  any  want  of  what  the  juty  thought  the  com- 
pany should  have  done,  or  from  negligence  on  the  part  of  the  plaintiff 
himself.]  It  clearly  is  not  the  duty  of  the  judge  to  lay  all  the  law 
before  the  jury.    The  learned  judge  here  did  put  to  the  jury  the  points, 
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and  the  onlj  points,  which  were  suggested  by  the  counsel  on  either 
side.  It  was  never  for  a  moment  hinted  that  the  plaintiff  had  contri- 
luted  to  the  accident  by  his  negligence*  If  the  jury  believed  his  evi- 
dence, there  was  clearly  no  negligence  on  his  part.  The  defendants' 
mode  of  conducting  business  at  the  Barnet  station  seems  to  have  been 
remarkably  loose.  Passengers  were  allowed  to  rush  through  to  the 
train  up  to  the  very  moment  of  its  departure.  There  was  some  conflict 
of  evidence  as  to  the  degree  of  light.  All  that  was  for  the  jury.  The 
general  rule  of  law  respecting  negligence,  as  laid  down  by  the  Court  of 
Exchequer  in  Davies  v.  Mann,  10  M.  &  W.  546,t  is,  that,  although  there 
may  have  been  negligence  on  the  part  of  the  plaintiff,  yet,  unless  he 
might  by  the  exercise  of  ordinary  care  have  avoided  the  consequences 
of  the  defendants'  negligence,  he  is  entitled  to  recover.  It  is  said  that 
the  declaration  here  discloses  no  cause  of  action ;  for,  that  there  is  no 
statute  or  rule  of  law  which  compels  railway  companies  to  light  any 
part  of  their  railways :  but  the  want  of  sufficient  light  was  only  one  of 
the  many  ingredients  which  combined  to  constitute  negligence  on  the 
part  of  the  company.  They  are  bound  so  to  conduct  themselves  in 
all  things  as  that  the  duty  they  contract  to  perform  shall  be  performed 
in  a  reasonable  and  proper  manner.  They  are  bound  to  use  all  due 
precautions  to  prevent  injury  to  passengers.  As  they  carry  passengers 
by  night,  they  necessarily  undertake,  indirectly,  so  to  light  their  stations 
as  to  render  them  convenient  and  free  from  danger. 

*  WaUon^  and  (?.  22.  Clarke^  in  support  of  the  rule. — ^Accord- 
ing to  Butterfield  v.  Forrester,  11  East,  60,  Bridge  v.  The 
Grand  Junction  Railway  Company,  3  M.  &  W.  244,t  and  Davies  v. 
Mann,  10  M.  &  W.  546,t  it  should  have  been  left  to  the  jury  in  this 
case  to  say, — ^first,  whether  there  had  been  negligence  on  the  part  of 
the  defendants, — next,  whether,  by  using  ordinary  care,  the  plaintiff 
might  have  avoided  the  accident.  In  Butteriield  v.  Forrester,  Lord 
Ellenborough  says, — «  Two  things  must  concur  to  support  this  action, 
an  obstruction  in  the  road  by  the  fault  of  the  defendant,  and  no  want 
of  ordinary  care  to  avoid  it  on  the  part  of  the  plaintiff."  That  is  sup- 
ported by  Davies  v.  Mann,  wherd  Parke,  B.,  says :  «  The  rule  of  law 
is  laid  down  with  perfect  correctness  in  the  case  of  Butterfield  v.  For- 
rester: and  that  rule  is,  that, .  although  there  may  have  been  negli^ 
gence  on  the  part  of  the  plaintiff,  yet,  unless  he  might,  by  the  exercise 
of  ordinary  care,  have  avoided  the  consequences  of  the  defendant's 
negligence,  he  is  entitled  to  recover:  if  by  ordinary  care  he  might 
have  avoided  them,  he  is  the  author  of  his  own  wrong."  And  that 
again  is  adopted  in  Davies  v.  Mann.  It  is  a  question  for  the  jury, 
under  the  circumstances  of  each  particular  case.  Here,  the  man  was 
running  where  he  must  have  known  he  had  no  business  to  go.  The 
same  rule  applies  in  what  are  called  running  down  cases :  in  Vennall 
V.  Garner,  1  C.  &  M.  21,t  Bayley,  B.,  said:  «<I  quite  agree,  that,  if 
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the  mischief  be  the  result  of  the  combined  negligence  of  the  two,  they 
mast  both  remain  in  statu  quo,  and  neither  party  can  recover  against 
the  other."  Assnming  that  the  light  was  insufficient  here  to  enable 
the  plaintiff  to  see  where  he  was  going,  was  not  there  an  increased 
necessity  for  care  and  caution  on  his  part  7  [Maulb,  J. — You  did  not 
put  it  at  all  upon  the  ground  of  contribution.  You  did  not  admit  that 
the  company  was  at  all  in  fault.    It  might  have  been  *danger- 
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ous  to  do  so.     The  company  contract  with  the  plaintiff  to  take 


him  from  London  to  Barnet  and  back.  That  raises  a  duty  in  them  to 
do  all  that  may  be  necessary  to  perform  that  contract  safely.  Does 
the  doctrine  of  contribution  apply  to  such  a  state  of  things  ?]  Coming 
late  to  the  station,  the  plaintiff  admitted  that  he  was  running  so  fast  as 
not  to  be  able  to  see  where  he  was  going.  [Maule,  J. — Whose  fault 
was  it  that  he  was  running  7  You  let  him  through  the  booking-office 
just  as  the  train  was  on  the  point  of  starting,  when,  if  he  had  pro- 
ceeded at  the  pace  he  ought  to  have  gone  at,  he  must  inevitably  have 
been  too  late.]  That  does  not  justify  the  plaintiff  in  abandoning  all 
discretion,  and  rushing  heedlessly  upon  unknown  dangers.  [Crbss- 
WSLL,  J. — Your  diffi^culty  is  this : — You  advisedly  at  the  trial  opened 
a  case  of  perfect  blamelessness  on  the  part  of  the  company,  and  gross 
and  culpable  negligence  on  the  part  of  the  plaintiff.  You  did  not  ask 
the  learned  judge  to  adopt  the  middle  course  which  you  now  suggest. 
Can  we,  therefore,  grant  a  new  trial  on  the  ground  that  it  was  not  put 
to  the  jary7]  This  subordinate  point  is  necessarily  involved  in  the 
other.  [Jbrvis,  C.  J. — The  motion  for  a  new  trial  is  given  in  lieu  of 
a  bill  of  exceptions.  If  there  had  been  a  bill  of  exceptions  here,  you 
must  have  pointed  out  this  ground,  and  then  it  might  have  been  put 
to  the  jury,  and  disposed  of  at  once.  Justice  to  all  parties  requires 
that  it  should  b^  so.]  It  certainly  is  laid  down  generally  in  Archbold*8 
Practice,  10th  edit.  1823,  that  «« the  court  will  not  grant  a  new  trial 
for  an  objection,  either  to  the  direction  of  the  judge  at  the  trial,  or  to 
the  admission  or  rejection  of  evidence,  unless  such  objection  was  dis- 
tinctly raised  at  the  trial :  but  the  authorities  referred  to, — the  prin- 
cipal of  which  are,  Robinson  v.  Cook,  6  Taunt.  336  (E.  C.  L.  R.  vol. 
1),  Morrish  v.  Murrey,  13  M.  &  W.  52,t  2  D.  &  L.  199,  Hardmau  v. 
^-Q^^  Bellhouse,  9  M.  &  W.  596,t  Hazeldine  v.  Grove,  *3  Q.  B.  997 
^  J  (E.  C.  L.  R.  vol.  43),  8  Gale  k  D.  210,  Williams  v.  Wilcox,  8 
Ad.  &  E.  314  (E.  C.  L.  R.  vol.  35),  3  K  &  P.  606,  Walker  v.  Need- 
ham,  1  Dowl.  N.  S.  220,  Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102,t 
Gibbs  V.  Pike,  9  M.  &  W.  851,t  1  DowL  N.  S.  409,  and  Goslin  v.  Corry, 
8  Scott,  N.  R.  21,  7  M.  &  G.  342,— do  not  bear  it  out.  [Cbesswbll, 
J.-^It  certainly  is  too  largely  stated.] 

At  the  close  of  the  argument,  Clarke  admitted  that  the  omission  in 
the  summing  up  had  occurred  to  him  whilst  the  learned  judge  was  pro- 
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eeeding,  and  that  he  called  the  attention  of  Mr.  Wat9<m  to  it ;  but  they 
judged  it  more  prudent  not  to  interpose. 

Jebvis,  0.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
This  is  an  action  founded  upon  a  contract.  If  the  matter  were  well 
considered,  it  is  not  impossible  that  there  might  be  found  to  exist  a  dis- 
tinction between  such  an  action  and  one  founded  simply  on  negligence. 
That  point,  however,  was  not  made,  and  I  forbear  to  express  any  opinion 
npon  it.  The  counsel  on  both  sides  have  treated  it  as  an  action  for 
negligence ;  and,  so  taking  it  for  the  purposes  of  the  day,  I  admit,  and 
at  once  state,  that,  in  my  view  of  it,  the  plaintiff  would  not  be  entitled 
to  recover,  if  his  own  negligence  or  want  of  care  at  all  contributed  to 
bring  upon  him  the  injury  of  which  he  complains.  It  is  said  that  that 
view  of  the  case  was  not  presented  to  the  jury.  I  take  it  for  granted 
that  it  was  not.  But,  looking  to  the  course  the  cause  took  at  Nisi  Prins, 
I  think  it  is  not  competent  to  the  defendants  now  to  object,  that,  in  his 
summing  up,  my  Brother  Maule  adopted  the  line  taken  by  the  counsel 
themselves.  I  do  not  wish  to  be  understood  as  laying  it  down  as  a  general 
rule,  that  a  party  is  precluded  from  objecting  that  the  judge  has  over- 
looked a  point  of  law,  because  it  was  not  made  at  the  trial :  I  confine 
myself  to  the  facts  and  circumstances  of  the  ^particular  case,  r^iqo 
The  right  of  the  plaintiff  to  recover  in  this  case  involved  three  '- 
questions, — ^first,  whether  the  accident  was  caused  by  the  defendants' 
negligence  (which,  if  properly  estplained,  involves  the  third), — secondly, 
whether  the  plaintiff  himself  was  wholly  free  from  blame  (if  he  was, 
there  is  an  end  of  the  matter), — thirdly,  whether  both  parties  were 
guilty  of  negligence.  All  these  points  should,  properly  speaking,  have 
been  left  to  the  jury.  But,  by  mutual  consent,  and  with  full  knowledge 
on  the  part  of  the  defendants'  counsel  of  the  point  being  open  on  the 
record,  and  essential  to  the  maintenance  of  the  action,  Mr.  Watson 
advisedly, — and,  in  my  opinion,  most  prudently, — opened  his  case  upon 
the  high  ground,  that  the  defendants  were  altogether  free  from  blame, 
and  that  the  accident  had  happened  entireltf  through  the  carelessness 
and  clumsiness  of  the  plaintiff  himself.  My  Brother  Maule  sees  the 
course  thus  taken  by  the  defendants'  counsel ;  the  plaintiff's  counsel 
sees  it  likewise:  and  all  act  upon  it  throughout.  And  my  Brother 
Maule,  in  his  direction  to  the  jury,  tells  them, — <«  You  are  to  say  whether 
this  accident  occurred  to  the  plaintiff  in  consequence  of  negligence  on 
the  part  of  the  company,  or  whether,  as  the  eompanif  say^  it  was  entirely 
the  plaintiff's  awn  negligence  that  produced  this  effect," — pointedly 
inviting  the  attention  of  the  defendants'  counsel  to  the  view  they  them- 
selves had  presented.  And  Mr.  Clarke,  very  candidly  and  properly 
admits  that  he  was  quite  aware  of  this  technical  omission  in  the  sum- 
ming up ;  and  says  that  he  pointed  it  out  to  his  learned  leader.  They, 
however,  judged  it  prudent  to  keep  quiet,  and  take  their  chance  with 
the  jury  on  the  ground  upon  which  they  had  launched  their  defence. 


193  MARTIN  t;.  G.  N.  RAILWAY  CO.    B.  T.  1855. 

How  can  thej,  under  these  circumstances,  now  ask  for  a  new  trial  ?  I 
put  the  case  upon  the  ground  of  the  acquiescence  of  the  counsel  in  the 
♦iQil  ^^^®  ^^  which  the  case  was  left  to  the  jury.  It  is  *just  as  if  my 
-*  Brother  Maule  had  asked  them  if  they  wished  any  other  point  to 
be  left  to  the  jury,  and  they  had  answered  in  the  negative.  On  this 
ground,  I  am  clearly  of  opinion  that  the  rule  ought  to  be  discharged. 

Gresswell,  J. — Assuming,  for  the  purpose  of  the  argument,  that, 
though  the  jury  rightly  found  that  the  defendants  had  been  guilty  of 
negligence,  yet,  if  it  were  established  to  the  satisfaction  of  the  jury 
that  the  plaintiff  might  by  the  exercise  of  reasonable  care  and  caution 
have  avoided  the  accident,  the  defendants  would  be  entitled  to  a 
verdict ;  nevertheless,  we  ought  not  to  grant  a  new  trial  on  the  ground 
that  the  point  was  not  presented  to  the  jury.  At  the  trial,  the  plain- 
tiff's counsel  put  the  case  entirely  on  the  ground  of  negligence  on  the 
part  of  the  defendants ;  and  the  defendants'  counsel  rested  their  defence 
upon  a  total  denial  of  negligence  on  their  part.  They  did  this  advisedly, 
and  purposely  abstained  from  suggesting  that  there  had  been  negligence 
on  both  sides ;  well  knowing,  that,  if  they  admitted  a  scintilla  of  negli- 
gence on  the  defendants'  part,  their  chance  of  a  verdict  in  their  favour 
was  utterly  hopeless.  Having  deliberately  and  advisedly  taken  that 
course,  I  think  we  should  be  doing  the  grossest  injustice  to  allow  the 
verdict  to  be  disturbed,  merely  because  the  learned  judge  in  his  summing 
up  confined  himself  to  the  points  made  on  the  one  side  and  on  the 
other.  This  is  very  different  from  a  case  where  counsel  at  the  trial  may 
themselves  have  overlooked  the  point  in  the  cause, — the  true  construc- 
tion of  a  deed,  for  instance.  The  judge  in  that  case  may  be  bound  to 
know  the  law,  and  to  supply  any  defect  in  that  respect  on  the  part  of 
the  counsel.  But  the  judge  is  not  bound  to  deal  with  every  question 
of  fact  which  the  evidence  may  suggest,  whether  the  counsel  have 
thought  proper  to  raise  it  or  not.  Having  made  their  election  as  to 
^IQ'^I  *^^^  issues  on  which  to  rest  their  case,  we  must  hold  the  parties 
-^  bound  by  it.  The  case  of  the  bill  of  exceptions  put  by  my  Lord 
Chief  Justice  shows  that  the  defendants  ought  not  now  to  be  permitted 
to  urge  this  point  before  us.  If  a  bill  of  exceptions  had  been  tendered 
here,  the  point  would  have  been  put  to  the  jury,  who  would  at  once 
have  disposed  of  it.  The  defendants  should  not,  by  lying  by,  and  taking 
their  chance  of  a  verdict  upon  the  points  presented  at  the  trial,  find 
themselves  in  a  better  position  than  they  would  have  been  in  had  a  bill 
of  exceptions  been  tendered. 

Growder,  J. — I  also  think  that  this  rule  should  be  discharged.  In 
the  few  observations  I  am  about  to  make,  I  confine  myself  to  the  par- 
ticular circumstances  of  this  case,  and  do  not  wish  it  to  be  understood, 
that,  in  every  case,  counsel  are  bound  to  interrupt  the  judge  in  his 
summing  up,  at  the  peril  of  losing  the  right  to  move  for  a  new  trial  on 
the  ground  of  misdirection.     As  my  Lord  has  stated,  the  law  undoubt* 
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edij  iSf  that,  if  a  man  bj  his  own  negligence  contributes  to  the  injury 
he  sustains,  he  cannot  maintain  an  action  for  it.  Whether  or  not  the 
plaintiff  in  this  case  in  any  degree  contributed  by  his  want  of  care  to 
the  accident  he  complains  of,  was  a  point  very  fit  to  be  submitted  for 
the  consideration  of  the  jury.  But,  throughout  the  case,  that  point 
was  (avowedly)  intentionally  kept  out  of  view  by  the  defendants'  counsel. 
Acting  deliberately, — and  no  doubt  very  properly  and  very  dexterously, 
— they  attach  the  entire  blame  to  the  plaintiff  himself.  That  course  so 
deliberately  taken  by  the  counsel,  is  adopted  by  the  learned  judge ;  and, 
during  the  whole  course  of  the  summing  up,  the  defendants'  counsel 
never  suggest  the  slightest  wish  to  have  the  point  now  in  question  put 
to  the  jury.  They  clearly  cannot  be  allowed,  under  these  circumstances, 
now  to  ^object  that  the  learned  judge  adopted  the  line  which  they 


themselves  advisedly  took  and  pertinaciously  adhered  to. 
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Maulb,  J. — It  seems  to  me  that  doubt  may  reasonably  be  entertained 
whether  an  action  of  this  sort,  for  negligence,  against  a  railway  com- 
pany, which  is  an  action  of  tort  founded  upon  contract,  stands  in  the 
same  position  in  point  of  law  as  an  action  purely  for  a  tort,  as  in  the 
case  of  a  collision  between  two  vessels  in  a  river,  or  two  vehicles  on  a 
road, — where  there  is  no  special  duty  due  from  the  owner  of  the  one  to 
the  owner  of  the  other.  But,  assuming  that,  if  in  this  case  it  had  been 
proved  that  there  was  any  negligence  on  the  plaintiff's  part,  the  defend- 
ants would  have  been  entitled  to  a  verdict,  notwithstanding  the  accident 
was  in  part  brought  about  by  their  negligence, — the  state  of  things  at 
the  trial  was  this : — On  the  part  of  the  plaintiff,  it  was  contended  that 
the  injury  resulted  entirely  from  the  negligence  of  the  defendants  and 
their  servants,  and  consequently  that  the  defendants  were  liable.  On 
the  other  hand,  the  defendants  contended  that  the  accident  resulted 
solely  from  the  plaintiff's  own  negligence.  Both  these  propositions  are 
perfectly  true  and  good  law.  It  is  now  said  that  there  is  a  third  pro- 
position, viz.,  that,  if  the  jury  were  satisfied  that  there  was  culpable 
negligence  on  both  sides,  the  defendants  are  entitled  to  the  verdict. 
Let  us  assume  that  to  be  so.  It  often  happens  in  practice  that  numerous 
questions  are  raised  upon  the  record,  when  one  or  two  only  are  intended 
to  be  tried, — the  rest  being  tacitly  withdrawn,  as  tending  to  embarrass 
the  real  points  which  are  meant  to  be  presented.  Here,  the  counsel  on 
both  sides  were  fully  cognisant  of  the  circumstance  that  a  certain  ques- 
tion of  fact  might  have  been  raised  upon  the  evidence;  but  nobody 
raised  it,  or  desired  to  have  it  raised.  I  am  not,  I  apprehend,  to  be 
*taken  as  having  laid  down  the  law  incorrectly,  because  I  followed  r^-tqj 
the  same  course,  and  abstained  from  raising  a  point  which  the  ^ 
defendants'  counsel,  deliberately,  as  it  seems  to  me,  abstained  from 
raising.  It  is  as  if  the  defendants'  counsel  had  said,  in  so  many  words, 
^««I  abstain  from  embarrassing  the  jury  with  any  other  question  than 
that  upon  which  upon  consideration  I  have  thought  fit  to  rest  my  case." 

k2 
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I  do  not  think  it  was  at  all  incnmbeat  on  me  to  pat  to  the  jurj  a  question 
which  nobody  desired  to  have  pat.  For  these  reasons,  I  concar  with 
the  rest  of  the  coort  in  thinking  that  this  rule  shoald  be  discharged. 

Rale  discharged. 


In  the  matter  of  ANNE  KELSEY,  Wife  of  FREDERICK  KBLSEY, 

April  26. 

The  court  made  aa  order  under  the  S  A  4  W.  i,  e.  74,  s.  91,  to  dispense  with  the  eonoumnoe  of 
the  hasband  in  a  eonreyance  of  the  wife's  property, — ^npon  ao  affidavit  stating,  that»  having 
fallen  into  distressed  oirenmstanees,  the  husband  ab&ni  two  ntontht  btfon  left  England  for 
Australia,  with  the  intention  of  never  retnmingi  and  that  he  had  ever  sinoe  been  living 
separate  and  apart  from  his  said  wife. 

Creabet  moved  for  an  order  nnder  the  S  &  4  W.  4,  c.  74,  s.  91,  to 
enable  Anne  Eelsey,  the  wife  of  Frederick  Kelsej,  to  convey  certain 
property  at  Ryton-npon-Dunsmore,  in  the  county  of  Warwick,  to  which 
she  was  entitled  as  heir-at-law  of  her  late  &ther,  without  the  concur- 
rence of  her  husband.  The  affidavit  upon  which  the  motion  was  founded, 
stated  that  the  parties  were  married  in  the  year  1838 ;  that  the  hus- 
band had  for  twenty  years,  up  to  the  beginning  of  1852,  carried  on 
business  as  a  cowkeeper  in  Bermondsey,  but  that,  about  three  years  ago, 
he  was  compelled  to  abandon  his  said  business  in  consequence  of  his 
having  lost  all  his  cows  through  disease,  and  was  reduced  to  great  dis- 
tress ;  that,  from  that  time  down  to  February,  1855,  he  was  employed 
*1QR1  ^  ^  labourer;  that,  finding  that  the  wages  he  '^'received  as  such 
-^  labourer  was  insufficient  to  maintain  himself  and  family,  he,  on 
the  15th  of  February  last,  left  England  for  Australia,  with  the  inten- 
tion, as  the  deponent  believed,  of  never  returning  to  this  country ;  that 
the  applicant  had  ever  since  been  living  apart  from  her  said  husband, 
nor  had  she  since  heard  from  him,  nor  did  she  know  where  he  then  was ; 
that  she  had  five  children  by  her  said  husband,  who  with  herself  were 
left  without  the  means  of  support ;  and  that  she  had  taken  a  house, 
with  the  intention  of  opening  a  shop,  for  the  purpose  of  thereby  obtain- 
ing the  means  of  maintaining  her  family. 

Per  Curiam. — The  affidavit  sufficiently  brings  the  case  within  the 
statute.     The  order  may  go. 

Ordered  « that  the  said  Ann  Kelsey  be  at  liberty,  by  deed 
or  surrender,  to  dispose  of,  release,  surrender,  or  extinguish 
all  her  estate  and  interest  of  and  in  certain  lands  at  Ryton- 
upon-Dunsmore,  in  the  county  of  Warwick,  containing,  &c., 
in  the  affidavit  mentioned,  to  such  person  or  persons  as  she 
may  think  fit,  without  the  concurrence  of  her  said  husband, 
it  appearing  to  the  court  by  the  said  affidavit,  that  the  said 
Frederick  Eelsey  is  now,  and  has  been  since  the  month  of 
February  last,  living  separate  and  apart  from  his  said 
wife." 
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Ixk  an  ftetion  for  an  injary  to  the  wife  of  the  plaintiif  through  the  negligenee  of  the  defendant 
IB  leaving  an  open  Tanlt  or  eellar  on  bii  own  premises  nnfeoeed,  whereby  she  fell  in  and  was 
injured,— the  eridence  was  that  many  perBons  were  in  the  habit  of  going  aoroM  the  spot  where 
the  Tanlt  was,  for  the  purpose  of  making  a  short  cut  from  the  street  to  the  main  road,  by 
•voiding  an  angle ;  but  that  the  owner  of  the  premises,  as  often  as  he  saw  them»  tamed  them 
back : — Held,  no  evidence  to  go  to  the  jury  of  a  "  public  way." 

This  was  an  action  brought  to  recover  damages  for  an  injury  done 
to  the  female  plaintiff^  in  consequence  of  the  alleged  negligence  of  the 
defendant  in  leaving  a  vault  or  cellar  near  a  public  footway  uncovered. 

The  first  count  of  the  declaration  stated,  that  the  defendant,  before 
and  at  the  time  of  the  committing  of  the  grievance  thereinafter  men- 
tioned, was  possessed  of  a  messuage,  with  the  appurtenances,  near  to  a 
common  and  fublie  highway^  at  the  side  of  and  near  to  which  said 
messuage,  and  parcel  of  the  appurtenances  thereof,  and  close  to  the  eaid 
foo^wajfy  there  then  was  a  large  hole,  vault,  pit,  or  cellar,  which  said 
hole,  vault,  pit,  or  cellar  the  defendant,  by  reason  of  the  possession  of 
the-  said  messuage,  with  the  appurtenances,  before  and  at  the  said  tim^  . 
of  the  committing  of  the  grievance  thereinafter  mentioned,  ought  to 
have  efficiently  guarded,  fenced  off,  and  railed  in,  so  as  to  prevent 
damage  or  injury  to  any  person  or  persons  using  the  said  foot-way^  and 
employing  ordinary  caution  in  the  use  thereof:  Yet  that  the  defendant, 
whilst  he  was  to  possessed  of  the  said  messuage,  and  the  said  hole, 
Tanlt,  pit,  or  cellar,  and  premises  and  appurtenances,  and  whilst  there 
was  such  hole,  vault,  pit,  or  cellar  on  the  said  premises,  with  their  ^ 
appurtenances,  wrongfully,  and  contrary  to  his  duty  in  that  behalf, 
permitted  and  suffered  the  said  hole,  vault,  pit,  or  cellar,  to  be  and 
eentinue,  and  the  same  was  then  bo  wholly  unguarded,  and  fenced  off, 
or  railed  in,  that,  by  means  of  the  premises,  and  for  want  of  proper 
and  sufficient  guarding,  fencing  off,  and  railing  in  of  the  same  the  said 
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Ann  Stone,  then  being  the  wife  of  the  said  *George  William 


Stone,  and  who  was  lawfully  using  the  said  foot-way^  and  employ- 
ing ordinary  caution  in  the  use  thereof  slipped  and  fell  into  the  said 
hole,  pit,  vault,  or  cellar,  and  was  thereby  grievously  bruised  and 
injured ;  whereby  the  plaintiff  Ann  Stone  suffered  and  underwent  great 
pain  and  bodily  suffering. 

The  second  count  stated,  that  the  defendant,  whilst  he  was  so  pos- 
sessed of  the  said  messuage,  hole,  pit,  vault,  or  cellar,  and  premises 
and  appurtenances,  and  whilst  there  was  such  hole,  pit,  vault,  or  cellar 
on  the  said  premises,  with  their  appurtenances,  as  in  the  first  count 
mentioned,  wrongfully,  and  contrary  to  his  duty  in  that  behalf,  per- 
mitted and  suffered  the  said  hole,  vault,  pit,  or  cellar  to  be  and  con- 
tiaoe,  and  the  same  was  then,  so  wholly  unguarded  and  not  fenced  off 
or  railed  in  as  in  the  first  count  mentioned,  that,  by  means  of  the 
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premises,  and  for  want  of  proper  and  efficient  guarding,  fencing  off,  and 
railing  in  of  the  same,  the  said  Ann  Stone,  then  being  the  wife  of  the 
said  George  William  Stone,  and  who  was  lawfully  using  the  said  foot 
way,  and  employing  ordinary  caution  in  the  use  thereof  slipped  and  fell 
into  the  said  hole,  vault,  pit,  or  cellar,  and  was  thereby  grievously 
bruised  and  injured,  and  so  remained  and  continued  for  a  long  space  of 
time ;  whereby  the  plaintiff  George  William  Stone,  during  all  that  time, 
lost  and  was  deprived  of  the  comfort,  benefit,  and  assistance  of  his  said 
wife  in  his  domestic  affairs,  which  he  might  and  otherwise  would  have 
had,  and  was  forced  and  obliged  to  pay,  lay  out,  and  expend  a  large 
sum  of  money  in  and  about  nursing  and  attending  his  said  wife  during 
her  illness  occasioned  as  aforesaid,  and  in  and  about  the  endeavouring 
to  heal  and  cure  his  said  wife  of  the  bruises  and  injuries  aforesaid, 
occasioned  as  aforesaid. 

Pleas — first,  not  guilty. 
♦2011      Secondly  and  sixthly, — to  the  first  and  second  counts  *re- 
^  spectively, — that  the  defendant  was  not  possessed  of  the  said 
messuage,  with  the  appurtenances,  as  in  that  count  alleged. 

Thirdly  and  seventhly, — that  there  was  no  such  common  and  public 
footway  as  in  the  first  and  second  counts  respectively  alleged. 

Fourthly  and  eighthly, — that  there  was  not,  close  to  the  said  foot- 
way, such  hole,  vault,  pit,  or  cellar,  as  in  the  first  and  second  counts 
respectively  mentioned. 

Fifthly  and  ninthly, — that  the  said  Ann  Stone  was  not  using  the  said 
footway,  and  employing  ordinary  caution  in  the  use  thereof,  as  in  the 
first  and  second  counts  respectively  mentioned. 
•   Upon  each  of  these  pleas  the  plaintiffs  joined  issue. 

The  cause  was  tried  before  Maule,  J.,  at  the  sittings  at  Westminster 
after  last  term.  The  facts  which  appeared  in  evidence  were  as  fol- 
lows : — The  defendant  was  possessed  of  a  house  and  premises,  No.  1, 
St.  Thomas's  Place,  Old  Kent  Road,  at  the  corner  of  the  Albany  Road. 
There  was  a  piece  of  garden  ground  in  front  of  the  house,  with  a  fence 
on  the  side  of  the  footpath  in  the  Kent  Road  and  Albany  Road  respec- 
tively. There  was  a  gate  (which  was  kept  bolted)  at  the  Kent  Road 
side,  leading  to  the  door  of  the  house,  and  also  gate-posts,  but  no  gate, 
near  to  the  house  at  the  Albany  Road  side.  The  plaintiff's  wife,  wish- 
ing to  make  a  short  cut  diagonally  across  the  garden,  to  get  into  the 
Kent  Road,  and  having  before  seen  others  go  that  way,  passed  through 
the  open  gateway,  and  immediately  fell  into  a  vault  or  cellar,  which  was 
open  and  unfenced,  and  which  was  about  a  foot  and  a  half  or  two  feet 
within  the  fence,  and  was  severely  hurt.  The  accident  occurred  about 
half-past  eight  in  the  evening. 

There  was  evidence  to  show  that  people  frequently  passed  across  the 
garden  in  the  way  Mrs.  Stone  was  going ;  but  the  defendant  swore  that 
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they  bad  no  right  '*'to  go  that  waj,  and  that  he  had  repeatedly  r^eoAQ 
Bent  persons  back.  ^ 

The  learned  judge  suggested  that  possibly  there  might  be  a  public 
footway  across  the  garden, — though  it  was  objected,  on  the  part  of  the 
defendant,  there  was  no  evidence  of  that,  and  that,  if  there  were,  that 
would  not  be  the  footway  mentioned  in  the  declaration ;  and  he  left  it 
to  the  jury  to  say  whether  or  not  there  was  such  public  footway. 

The  jury  found  that  there  was,  and  accordingly  returned  a  verdict 
for  the  plaintiffs,  damages  302. 

Bj/leSy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant, — pursuant,  as  he  said,  to  leave  re- 
served,— or  for  a  new  trial  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  evidence. 

Montagu  Chambers  and  Lush,  on  a  former  day,  showed  cause. — There 
was  evidence  to  show  that  the  public  had  repeatedly,  and  for  a  long 
time,  used  the  way  in  question  as  a  public  way.  The  question  was  left 
to  the  jury,  and  they  have  by  their  verdict  found  that  there  was  that 
right  of  way.  But,  even  assuming  that  there  was  in  strictness  no  right 
of  way  across  this  piece  of  ground,  the  defendant  was  bound  to  fence 
it  so  as  to  protect  the  public  from  injury.  His  knowledge  that  the 
public  were  in  the  habit  of  using  the  way,  imposed  upon  him  the  duty 
of  fencing  the  cellar,  or  replacing  the  gate.  In  Sarch  v,  Blackburn,  4  C. 
k  P.  297  (E.  C.  L.  R.  vol.  19),  M.  &  M.  605  (E.  C.  L.  R.  vol.  4),  which 
was  an  action  for  an  injury  sustained  by  the  plaintiff  from  the  bite  of  a 
dog  placed  in  the  defendant's  yard  for  the  protection  of  his  premises,  Tin- 
dal,«C.  J.,  in  leaving  the  case  to  the  jury,  said, — <«  If  a  man  puts  a  dog  in 
a  garden,  walled  all  round,  and  a  wrongdoer  goes  into  that  garden,  and  is 


*bitten,  he  cannot  complain  in  a  court  of  justice  of  that  which 
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was  brought  upon  him  by  his  own  act.  The  diflSculty  is  in  saying 
whether  in  the  particular  place  the  means  adopted  by  the  defendant 
were  sufficient.  We  must  see  first  whether  the  plaintiff  had  a  justifiable 
and  reasonable  cause  for  being  on  the  spot, — whether  he  was  there 
without  any  notice,  having  such  cause  as  would  justify  him  if  he  had  an 
action  brought  against  him  as  a  trespasser  for  being  on  the  defendant's 
premises.  It  seems  that  there  are  three  different  entrances  to  the  pre- 
mises ;  one  of  them  more  public  than  the  rest,  having  a  spring  gate ; 
another,  called  the  middle  entrance,  across  a  field ;  the  third,  an  entrance 
across  the  cow  yard,  and  through  a  private  gate,  and  another  yard,  to 
the  house.  The  plaintiff  must  have  gone  through  one  of  the  last  two. 
Undoubtedly  a  man  has  a  right  to  keep  a  fierce  dog  for  the  protection 
of  his  property ;  but  he  has  no  right  to  put  the  dog  in  such  a  situation, 
in  the  way  of  access  to  his  house,  that  a  person  innocently  coming  for 
a  lawful  purpose  may  be  injured  by  it.  I  think  he  has  no  right  to  place 
a  dog  so  near  to  the  door  of  his  house,  that  any  person  coming  to  ask 
for  money,  or  on  other  business,  might  be  bitten.  And  so  with  respect 
VOL.  XVI. — 20 
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to  a  footpath,  thoagh  it  be  a  private  one ;  a  man  has  no  right  to  put  a 
dog,  with  such  a  length  of  chain,  and  so  near  that  path,  that  he  coald 
bite  a  person  going  along  it."  That  is  very  like  the  present  case.  So, 
in  Barnes  v.  Ward,  9  C.  B.  392  ( B.  C.  L.  B.  vd.  67),  A.,  being  pes- 
aessed  of  land  abutting  on  a  public  footway,  in  the  course  of  building  a 
house  on  such  land,  excavated  an  area,  which,  by  the  negligence  of  his 
work-people,  was  left  unfenced,  so  that  B.,  who  was  lawfully  passing 
along  the  way,  the  night  being  dark,  without  any  negligence  or  default 
of  her  own,  fell  into  the  area,  and  was  killed, — and  it  was  held  that  A. 
was  liable,  under  Lord  Oampbeirs  Act,  9  &  10  Viet.  c.  98,  to  an  action 
by  the  ^husband,  as  administrator,  for  the  benefit  of  himself  and 
B.'s  infant  children.  Maule,  J.,  in  giving  judgment  in  that  case, 
says, — <<  On  the  part  of  the  defendant,  it  was  argued  that  no  use  which 
a  man  chooses  to  make  of  his  own  property  can  amount  to  a  nuisance 
to  a  public  or  private  right,  unless  it  in  some  way  interferes  with  the 
lawful  enjoyment  of  that  right ;  that,  in  the  present  case,  the  excava- 
tion of  the  area  in  no  manner  interfered  with  the  way  itself^  or  was  in 
any  sense  hurtful  or  perilous  to  those  who  confined  themselves  to  the 
lawful  enjoyment  of  the  right  of  way ;  and  that  it  was  only  to  those 
who,  like  the  deceased,  committed  a  trespass,  by  deviating  on  to  the 
adjoining  land,  that  the  existence  of  the  area,  though  not  fenoed,  could 
be  in  any  degree  detrimental  or  injurious."  And,  after  observing  upon 
Blythe  v.  Topham,  1  Boll.  Abr.  88,  Gro.  Jac.  158,  Goupland  v.  Hard« 
ingham,  3  Campb.  398,  Jarvis  v»  Dean,  8  Bingh.  447  (B.  C.  L.  B.  voL 
11),  11  J.  B.  Moore,  854  (B.  C.  L.  B.  vol.  22),  and  Jordin  v.  Crump,  8 
M.  k  W.  782,t  the  learned  judge  proceeds, — «*  The  reault  is,— consider- 
ing that  the  present  case  refers  to  a  newly-made  excavation  adjoining 
an  immemorial  public  way,  which  rendered  the  way  unsafe  to  those  who 
used  it  with  ordinary  care, — ^it  appears  to  us,  after  much  consideration^ 
that  the  defendant,  in  having  made  that  excavation,  was  guilty  of  a 
public  nuisance,  even  though  the  danger  consisted  in  the  risk  of  acci- 
dentally deviating  from  the  road;  for,  the  danger  thus  created  may 
reasonably  deter  prudent  persons  from  using  the  way,  and  thns  the  full 
enjoyment  of  it  by  the  public,  is,  in  effect,  as  much  impeded  as  in  the 
case  of  an  ordinary  nuisance  to  a  highway.  With  regard  to  the  objec- 
tion that  the  deceased  was  a  trespasser  on  the  defendants'  land  at  the 
time  the  injury  was  sustained, — it  by  no  means  follows  from  this  circum* 
stance  that  the  action  cannot  be  maintained.  A  trespasser  is  liable  to 
an  action  for  the  injury  which  he  does :  but  he  does  not  forfeit  his  right 
Morri  of  ^action  for  an  injury  sustained.  Thus,  in  the  case  of  Bird  v* 
^"^J  Holbrook,  4  Bingh.  628  (E.  C.  L.  B.  vol.  18),  1  M.  &  P.  607  (E. 
G.  L.  B.  vol.  17),  the  plaintiff  was  a  trespasser, — and,  indeed,  a  volun- 
tary one, — but  he  was  held  entitled  to  an  action  for  an  injury  sustained 
in  consequence  of  the  wrongful  act  of  the  defendant,  without  any  w«il 
of  ordinary  caution  on  the  part  of  the  plaiati£^  although  the  iirjusy 
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would  not  have  occurred,  if  the  plaintiff  had  not  trespassed  on  t^e 
defendant's  land.  This  decision  was  approved  of  in  Lynch  v.  Nurdin, 
1  Q.  B.  87  (S.  C.  L.  B.  vol.  41),  4  P.  &  D.  677,  and  also  in  the  case  of 
Jordin  v.  Cromp,  in  which  the  court,  though  expressing  a  doubt  as  to 
whether  the  act  of  the  defendant  in  setting  a  spring-gun  was  illegal, 
agreed,  that,  if  it^were,  the  fact  of  the  plaintiiTs  being  a  trespasser 
would  be  no  answer  to  the  action."  These  cases  show,  that,  although 
the  place  in  question  might  not  have  been  strictly  a  public  way,  the 
defendant  was  not  therefore  absolved  from  the  duty  of  fencing  off  the 
vault,  so  as  to  prevent  accidents  to  persons  slightly  deviating. 

At  all  events,  there  was  some  evidence  to  go  to  the  jury  of  this  being 
a  public  way ;  and,  if  necessary,  the  record  may  be  amended  under  the 
822d  section  of  the  Common  Law  Procedure  Act,  1852,-15  &  16  Vict, 
c.  76. 

BjfleSf  Serjt.,  in  support  of  his  rule,  was  stopped  by  the  court. 

Jbrvis,  C.  J. — The  rule  in  this  case  must  be  absolute  either  to  enter 
a  verdict  for  the  defendant,  or  for  a  new  trial.  Inasmuch,  however, 
as  the  learned  judge  does  not  report  to.  us  that  he  reserved  any 
leave,  we  will  speak  to  him  before  we  pronounce  judgment.  There  cer- 
tainly is  not  the  least  evidence  that  this  was  a  public  way. 

Cur.  adv.  vult. 

'^'Jarvib,  0.  J. — ^We  have  communicated  with  my  Brother  r^qr^a 
Maule,  who  says  he  has  no  recollection  of  having  reserved  any  ^ 
leave.     The  rule  will,  therefore,  be  absolute  for  a  new  trial,  on  the 
ground  of  misdirection.  Bule  absolute  accordingly. 


CHILTON,  Assignee  of  W.  P.  M.  CROFT,  an  Insolvent  Debtor,  v. 
CARRINGTON  and  WHITEHURST.    AprS  25. 

In  detiDue  for  a  lease»  the  court  allowed  tbe  defeodanU,  upon  a  role  to  plead  several  matters,  tt 
plead,  in  addition  to  a  denial  of  the  detainer,  the  following  pleas : — 

1.  That  the  plaintiff  sued  the  deftodants  for  the  detention  of  the  lease,  and  reooYered  Judgmenty 
in  a  former  action,  and  issued  execution,  and  took  other  proceedings  to  enforoe  tbe  judgment* 
thai  the  sum  of  IbOL,  to  secure  which  the  lease  was  deposited,  was  still  due,  and  that  no 
tender  of  that  sum  had  been  made  sinoe  the  judgment  in  the  said  former  action,  nor  had  any 
demsdid  of  tbe  lease  been  made  after  the  temina^on  of  tk9  proeeediQgi  in  the  said  former 
action : 

2.  Por  a  de/enee  on  equitahle  ground*,  as  to  the  detention  of  the  lease, — that  it  was  deposited 
to  seeofe  payment  to  tbe  defendants  of  1601.  and  interest,  by  way  of  equitoble  mortgage,  upon 
the  terms  of  an  ikgreement  in  writing, — the  former  reoorery,  and  proceedings  thereon, — that 
the  150/.  was  still  due, — that,  after  the  commencement  of  this  action,  the  defendants  tendered 
and  offered  to  deliTer  op  the  lease  to  the  plaintiff  upon  payment  of  the  1601.,  and  the  defend- 
ants also  tendered  and  offexed  tbe  plaintiff  bi«  costs  of  this  notion  «p  to  thai  time^ — and  that 
such  tender  and  offer  were  refused. 

Dkiikub.  The  declaration  stated,  tbat  the  defendants,  after  tbe 
estate  and  effects  of  the  said  insolvent  were  vested  in  the  plaintiff  as 
assignee  as  aforesaid,  and  before  the  commencement  of  this  suit. 
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detained  from  the  plaintiiF,  as  assignee  as  aforesaid,  the  goods  and  chat* 
tels  of  the  plaintiff  as  assignee  as  aforesaid,  that  is  to  say,  a  lease  of 
premises  in  Oreat  Windmill  Street,  Haymarket,  and  a  promissory  note 
signed  by  the  said  insolvent,  for  payment  on  demand  of  certain  money 
therein  mentioned;  and,  by  reason  of  the  premises,  and  before  this 
suit,  the  plaintiff,  as  assignee  as  aforesaid,  was  prevented  from  selling, 
and  lost  divers  opportunities  of  selling,  on  advantageous  terms,  the  said 
premises  and  term  and  interest  therein,  and  was  prevented  from  obtain- 
ing and  receiving  sums  and  prices  for  which  he  might  have  sold  the 
same ;  and,  by  reason  also  of  the  premises,  and  of  the  inability  of  the 
*<>071  P'*^"^^^^*  occasioned  by  the  *defendants'  wrong  as  aforesaid,  to 
^  dispose  of  and  part  with  the  said  premises,  the  plaintiff,  as 
assignee  as  aforesaid,  was  obliged  to  keep  persons  in  possession  of  the 
said  premises,  taking  care  of  the  same,  for  many  months,  and  to  expend 
moneys  and  part  of  the  said  estate  and  effects  in  so  doing ;  and,  by  rea- 
son also  of  the  matters  aforesaid,  and  the  said  detention  of  the  said 
lease,  the  plaintiff  was  prevented  from  selling  the  term  and  interest 
of  the  plaintiff  in  the  said  premises  to  one  N.  Oraeshaber,  who  would 
have  bought  the  same:  and  the  plaintiff,  as  assignee  as  aforesaid, 
claimed  a  return  of  the  said  goods,  or  their  value,  and  5002.  for  their 
detention. 

Mat/mondj  on  a  former  day  in  this  term,  obtained  a  rule  calling  on 
the  plaintiff  to  show  cause  why  the  defendants  should  not  have  leave  to 
plead  the  several  matters  following : — 

1.  A  denial  of  the  detainer. 

2.  A  denial  that  the  goods  and  chattels  were  the  plaintiff's. 

8.  As  to  the  detention  of  the  lease, — that  the  plaintiff  sued  the  de- 
fendants for  the  detention  of  the  said  lease,  and  recovered  judgment, 
in  a  former  action,  and  issued  execution,  and  took  other  proceedings  to 
enforce  the  said  judgment ;  that  the  sum  of  150Z.  to  secure  which  the 
said  lease  was  deposited,  was  still  due,  and  that  no  tender  of  that  sum 
had  been  made  since  the  judgment  in  the  said  former  action,  nor  had 
any  demand  of  the  lease  been  made  after  the  determination  of  the  pro- 
ceedings in  the  said  former  action. 

4.  For  a  defence  on  equitable  grounds,  as  to  the  detention  of  the 
said  lease,  thsit  it  was  deposited  to  secure  payment  to  the  defendants 
of  1502.  and  interest,  by  way  of  equitable  mortgage,  upon  the  terms  of 
an  agreement  in  writing;  the  former  recovery  and  proceedings  thereon ; 
*20R1  ^^^^  ^'^^  '^i^OL  was  still  due;  that,  after  the  ^commencement  of 
-^  this  action,  the  defendant  tendered  and  offered  to  deliver  up  the 
lease  to  the  plaintiff  upon  payment  of  the  said  1502.,  and  the  defend- 
ants also  tendered  and  offered  the  plaintiff  the  costs  of  this  action  up 
to  that  time ;  and  that  such  tender  and  offer  were  refused. 

He  submitted  that  the  defendants*  refusal  originally  to  take  the  1502. 
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when  offered,  did  not  in  eqaity  deprive  them  of  their  right  to  hold  the 
lease  as  security  for  that  sum  now.  (a) 

Aspland  now  showed  cause. — The  third  plea  is  clearly  frivolous.'  It 
is  to  be  assumed  that  the  plaintiff  did  all  that  was  requisite  to  entitle 
him  to  recover  in  the  former  action.  The  third  plea  is  founded  upon 
this,  that  what  passed  on  that  occasion  amounted  to  a  waiver  of  the 
plaintiff*s  claim  to  the  lease ;  and,  if  it  did  so,  it  is  put  in  issue  by  the 
first  plea.  There  is  no  authority  for  saying  that  a  demand  is  necessary 
in  detinue.  The  verdict  and  judgment  in  the  former  action  were  taken, 
not  for  the  value  of  the  lease,  but  only  for  damages  for  its  detention ; 
that,  therefore,  could  not  be  pleaded  in  bar. 

Then,  as  to  the  fourth  plea,  which  seeks  to  raise  a  defence  on  equita- 
ble grounds, — it  is  submitted  that  that  is  not  a  plea  setting  up  an  equita- 
ble defence,  within  the  meaning  of  the  83d  section  of  the  Common  Law 
Procedure  Act,  1854,  17  k  18  Vict.  c.  125.  That  section  enacts  that 
"  it  shall  be  lawful  for  the  defendant,  or  plaintiff  in  replevin,  in  any 
cause  in  any  of  the  superior  courts,  i^  which,  if  judgment  were  obtained, 
he  would  be  entitled  to  relief  against  such  judgment  on  equitable 
grounds,  to  plead  the  facts  which  entitle  him  to  such  relief,  by  way  of 
defence ;  and  the  said  courts  are  thereby  empowered  to  receive  such  de- 
fence by  way  of  plea, — provided  that  such  plea  shall  begin  with  the 
♦words  <  for  defence  on  equitable  grounds,'  or  words  to  the  like  p^oAQ 
effect."  The  meaning  of  that  section  is  settled  by  the  Court  of  ^ 
Exchequer,  in  the  case  of  Mines  Royal  Societies  t;.  Magnay,  10  Exch. 
489.f  There,  to  an  action  upon  an  indenture  of  lease,  for  non-pay- 
ment of  rent,  and  for  non-repair  of  the  premises,  the  defendant  pro- 
posed to  plead  (inter  alia)  as  a  defence  on  equitable  grounds,  under  s. 
83,  a  plea  to  the  following  effect, — that  it  was  agreed  between  the  plain- 
tiff and  the  defendant,  that  the  latter  should  surrender  the  tenancy  to 
the  plaintiff,  by  yielding  up  possession  of  such  portion  of  the  premises 
as  was  in  the  occupation  of  the  defendant,  and  by  permitting  the 
plaintiff  to  receive  all  future  rents  of  such  part  of  the  premises  as  was 
occupied  by  the  defendants'  tenants,  and  by  permitting  the  tenants  to 
attorn  to  the  plaintiff,  the  defendant  to  pay  a  certain  sum  of  money, 
and  give  up  certain  machinery,  all  of  which  was  to  be  done  by  the  de- 
fendant, and  accepted  by  the  plaintiff,  in  satisfaction  of  the  covenants 
of  the  lease  ;  and  that  the  lease  and  counterpart  should  be  respectively 
given  up  to  be  cancelled.  The  proposed  plea  then  alleged,  that,  in  pur- 
suance of  such  agreement,  the  defendant  paid  the  plaintiff  the  said  sum 
of  money,  and  gave  up  the  machinery,  and  delivered  the  lease  to  him, 
and  that  the  plaintiff  excused  himself  from  delivering  up  the  counter- 
part ;  that  the  defendant  accordingly  withdrew  from  the  possession  of 
the  premises  which  he  occupied,  and  had  never  since  been  in  the  enjoy- 
ment or  occupation  thereof,  or  in  the  receipt  of  the  rents ;  and  that  he 

(o)  Vide  15  G.  B.  96,  730  (E.  C.  L.  B.  voL  80). 
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had  always  permitted  the  plaintiff  to  receive  the  same,  and  the  tenants 
to  attorn.  It  then  proceeded  to  aver  performance  by  the  defendant  of 
all  'other  conditions  precedent,  and  that  the  defendant  was  ready  and 
willing  to  do  all  things  necessary  to  be  done  by  him  for  putting  an  end 
*2101  *^  ^^®  tenancy ;  and  that  the  action  was  brought  in  fraud  and 

^  breach  of  the  said  agreement,  and  *that  it  was  wholly  the  faalt 
and  laches  of  the  defendant  that  the  surrender  was  not  completed. 
Upon  an  application  for  leave  to  plead  several  matters,  the  court  refused 
to  allow  the  above  plea,  holding  that  it  did  not  disclose  an  equitable 
defence  within  the  meaning  of  the  statute.  Alderson,  B.,  there  says  : 
<<  This  is  a  case  in  which  a  court  of  equity  would  possibly  grant  relief, 
by  ordering  the  execution  of  a  surrender ;  but  the  court  would  require 
that  to  be  done  by  the  defendant  as  a  condition  precedent :  we  have  no 
such  power.  The  86th  section  provides,  <  that,  in  case  it  shall  appear 
to  the  court,  or  any  judge  thereof,  that  any  such  equitable  plea  or 
equitable  replication  cannot  be  dealt  with  by  a  court  of  law,  so  as  to  do 
justice  between  the  parties,  it  shall  be  lawful  for  such  court  or  judge  to 
order  the  same  to  be  struck  out,  on  such  terms,  as  to  costs  or  otherwise, 
as  to  such  court  or  judge  may  seem  reasonable.'  We  cannot  do  justice 
between  these  parties,  which  a  court  of  equity  would  be  fully  compe- 
tent to  do,  and  would  do  by  ordering  a  surrender  to  be  executed."  And 
Parke,  B.,  said :  « In  my  opinion,  the  equitable  defence  allowed  to  be 
pleaded  by  the  statute,  means,  such  a  defence  as  would  in  a  court  of 
equity  be  a  complete  answer  to  the  plaintiff's  claims  and  wouldj  as  such, 
afford  sufficient  ground  for  a  perpetual  injunction^  granted  absolutely 
and  without  any  conditions.  But,  according  to  the  statement  in  the 
plea,  a  court  of  equity  would  not  interfere,  except  upon  the  condition 
of  the  execution  of  a  valid  surrender  by  the  defendant.  We  have  no 
machinery  by  which  We  can  compel  the  execution  of  a  surrender.  The 
statute  does  not  say  that  the  courts  of  common  law  may  give  relief  on 
equitable  conditions,  but  that  a  plea  shall  be  allowed  which  discloses  a 
defence  upon  equitable  grounds."  [Orowder,  J. — That  is  rather  a 
narrow  construction  of  the  act.  Jbrvis,  C.  J. — I  think  the  defend* 
*2111  ^^^^  ought  not  to  be  precluded  from  raising  the  ^question  of  the 

-'  construction  of  the  statute  upon  the  record.  Williams,  J. — If 
this  plea  is  a  good  one,  it  seems  to  be  based  upon  an  equitable  principle 
which  courts  of  law  do  not  recognise,  viz.  that  that  which  is  decreed  to 
1>e  done  shall  be  considered  as  done.]  Alderson,  B.,  meets  that  view, 
in  the  case  referred  to.  "It  is  too  much,"  he  says,  «to  say  that  a 
court  of  equity  will  presume  that  to  have  been  done  which  it  requires 
to  be  done  as  a  condition  precedent."  This  is,  in  effect,  nothing  more 
than  a  struggle  between  these  parties  as  to  which  of  them  shall  go  into 
a  court  of  equity.  There  is  a  further  objection  to  this  plea,  viz.  that 
it  is  only  a  plea  to  damages. 

Raymond^  in  support  of  his  rule. — The  blunder  in  this  caae  arose 
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from  the  defendants  conceiving  themselves  to  be  entitled  to  hold  the 
lease  for  something  beyond  that  for  which  it  was  either  legally  or 
equitably  mortgaged  to  them.  All  they  now  ask,  is,  that  they  may  by 
the  aid  of  the  83d  section  of  the  Common  Law  Procedure  Act,  be 
placed  in  a  situation  to  avail  themselves  of  any  defence  to  this  action 
which  the  law  allows.  They  merely  by  this  motion  ask  the  court  for 
leave  to  raise  the  question.  If  a  proposed  plea  presents  any  fair  argua. 
ble  ground,  the  courts  never  shut  it  out.  As  to  the  equitable  defence 
plea, — the  court  must  see  that  in  common  honesty  the  defendants  ought 
not  to  be  compelled  to  give  up  the  lease  without  being  paid  the  150L 
they  advanced  upon  it.  There  is  no  pretence,  upon  the  language  either 
of  the  83d  or  the  86th  section,  that  only  such  defences  were  intended 
to  be  let  in  as  would  afford  ground  for  a  perpetual  injunction  in  a  court 
of  equity.  Such  a  construction  would  render  the  provision  almost 
entirely  nugatory. 

Jbrvis,  C.  J. — Without  giving  any  opinion  as  to  *whether  or  rn^n-io 
not  the  Court  of  Exchequer  have  put  a  correct  interpretation  ^ 
upon  these  provisions,  in  the  case  of  Mines  Royal  Societies  v.  Magnay, 
it  is  enough  to  say  that  we  think  it  right  in  this  case  to  allow  the  pro- 
posed pleas. 

The  rest  of  the  court  concurring,  Bule  absolute. 
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To  entitle  a  pUintiffin  ^eetment  to  eaU  Bpon  parties  who  are  strangen  to  the  record,  to  pajr  the 
eosta,  it  mof  t  be  clearly  shown  that  the  defence  was  conducted  by  them  for  their  own  benefit  in 
the  name  of  a  pauper  defendant;  it  is  not  enough  to  show  that  they  are  interested  as  equi- 
table mortgagees  of  part  of  the  premisesi  and  that  they  have  endearoured  to  make  terms  with 
the  plaintiff  after  Judgment  signed. 

PsBNTlCB,  on  a  former  day  in  this  term,  moved  for  a  rule  calling  upon 
James  Rhodes,  one  of  the  registered  public  officers  of  The  London  and 
County  Joint-Stock  Banking  Company,  established  under  the  7  6.  4, 
c.  46,  to  show  cause  why  the  said  copartnership  should  not  pay  to  the 
plaintiffs  their  taxed  costs  of  this  action  (amounting  to  302.  59.  6(2.), 
and  71  2«.,  the  costs  of  issuing  and  executing  the  writ  of  possession 
herein,  or  such  portion  thereof  as  the  court  should  direct,  together  with 
the  costs  of  the  application. 

The  motion  was  founded  upon  an  affidavit  of  the  plaintiffs'  attorney, 
which  stated,  in  substance,  as  follows : — That  this  action  was  com- 
menced on  the  7th  of  November,  1854,  and  was  an  action  of  ejectment 
for  the  recovery  of  certain  plots  of  building  ground,  together  with  the 
carcases  of  certain  messuages  or  tenements  erected  thereon,  which  said 
carcases  had  been  so  erected  by  the  defendant,  and  were,  together  with 
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the  said  plots  of  ground,  in  his  possession  at  the  time  of  the  commence- 
ment of  this  action : 

That  the  plaintiffs  are  the  mortgagees  of  one  Hopkins,  the  landlord 
of  the  property,  who  had  granted  a  building  contract  to  the  defendant 
^91  V\  ^^  ^^^  ground  sought  *to  be  recovered  in  this  action :  and  that 
-^  the  plaintiffs  had  jointly  with  Hopkins  granted  a  lease  of  part 
of  the  said  ground,  together  with  two  messuages  or  tenements  partly 
erected  thereon,  by  which  he  the  defendant  covenanted  to  complete  the 
said  messuages  by  a  certain  day  therein  named,  and  had  failed  in  the 
performance  of  such  covenant,  and  for  the  breach  of  this  and  other 
covenants  in  such  building  contract  and  lease  respectively  contained, 
this  action  of  ejectment  was  brought : 

That  an  appearance  to  this  action  was  entered  on  or  about  the  23d 
of  November,  1854,  in  the  name  of  the  defendant,  by  Mr.  Clarke,  the 
resident  attorney  of  The  London  and  County  Joint-Stock  Banking 
Company, — the  defendant  having  on  the  17th  of  October  preceding 
filed  a  petition  in  the  court  of  bankruptcy. 

That  the  real  defendants  in  this  cause  were  the  London  and  County 
Joint-Stock  Banking  Company ;  and  that,  on  the  8th  of  January  last, 
the  deponent  saw  a  gentleman  from  the  ofiice  of  their  said  resident 
attorney,  who  stated  that  the  lease  was  held  by  the  bank  as  security^  and 
that  the  action  was  defended  on  their  behalf  and  wished  to  ascertain  if 
some  arrangement  could  not  be  made,  when  the  deponent  expressed  the 
plaintiffs*  willingness  to  consider  any  offer  he  might  make,  but  that  such 
offer  must  contain  an  agreement  to  pay  all  the  back  rent  then  due  both 
under  the  building  contract  and  under  the  lease : 

That,  on  the  12th  of  January,  the  defendant  received  from  Mr.  Clarke 
a  letter  in  which  he  wrote, — «« This  matter  is  before  the  directors  with 
reference  to  the  arrangement  referred  to  in  your  interview  with  my 
clerk,  Mr.  Carter ;  and  I  have  little  doubt,  that,  with  your  assistance, 
the  result  will  be  satisfactory  to  all  parties.  In  the  mean  while,  there- 
fore, /  will  consent  to  judgment  and  execution  in  the  same  time  as  you 
*9111  <^<>ul^  obtain  it  by  going  to  trial ;''  and  that  the  defendant  ^signed 
^  a  confession  of  the  action  in  the  presence  of  Clarke,  and  judg- 
ment by  confession  was  signed  on  the  31st,  and  a  writ  of  possession 
'  afterwards  issued  and  executed : 

That  the  costs  of  the  action  were  taxed  on  the  1st  of  February  at 
801,  bs.  6(2.,  and  the  costs  of  the  execution  of  the  writ  of  possession 
were  72.  2s. ;  that  every  effort  had  been  made  to  obtain  the  amount  from 
the  defendant,  but  without  avail,  he  having  become  bankrupt : 

That  the  costs  were  then  demanded  of  Clarke,  and  on  the  9th  of  Feb- 
ruary the  plaintiffs'  attorneys  received  the  following  communication 
from  Messrs.  Wilkinson  &  Co.,  «  also  acting  for  the  said  bank," — "  Your 
letter  of  the  7th  instant,  addressed  to  Mr.  Clarke,  and  the  papers  in  this 
matter,  have  been  handed  to  us  by  our  clients  The  London  and  County 
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Bank.  We  propose,  on  behalf  of  the  bank,  that  they  should  paj  the 
arrears  of  ground-rent  due  in  respect  of  the  two  houses  in  Limestone 
Street,  and  jour  costs  (as  taxed)  of  the  ejectment,  and  that  your  clients  i 

should  grant  the  bank  a  new  lease  of  the  houses,  similar  to  the  present  j 

lease,  except  that  the  covenant  to  complete  should  be  extended  to  Mid- 
summer next  ;*'  but  that  this  proposal  was  not  accepted,  the  plaintiffs' 
attorneys  declining  to  entertain  any  proposition  until  their  costs  were 
paid: 

That,  in  answer  to  a  subsequent  application  for  the  costs,  fortified  by 
a  reference  to  the  case  of  Hutchinson  v.  Greenwood,  4  Ellis  &  B.  824, 
Wilkinson  &  Co.  wrote  to  the  plaintiffs'  attorneys, — <«  The  case  you  have 
referred  to  does  not  apply  here.     Mr.  Clarke  entered  an  appearance  i 

for  Mr.  Edwards,  who  had  a  great  interest  in  the  property,  and  who  was 
a  client  of  his.  Mr.  Clarke  was  not  instructed  by  the  bank  to  defend 
the  action ;  nor  did  he  act  for  the  bank  in  doing  so.  Under  these  cir- 
cumstances, we  do  not  think  you  can  claim  the  costs  of  the  bank ;"  and 
that  some  further  correspondence  ^ensued  in  which  the  plaintiffs'  r^otr 
attorneys  insisted  upon,  and  Wilkinson  k  Co.  denied,  the  liability  ^ 
of  the  bank  to  the  costs  of  the  defence  of  the  ejectment. 

Hutchinson  v.  Greenwood,  4  Ellis  &  B.  824  (E.  C.  L.  R.  vol.  82),  was 
referred  to. 

Lu»h  showed  cause,  upon  an  affidavit  by  Mr.  Clarke  showing  that 
the  defendant  was  a  client  of  his,  that  he  was  never  authorized  by  the 
bank  to  defend  the  ejectment  on  their  account,  that  all  they  sought, 
was,  to  secure  their  own  interest  as  equitable  mortgagees  of  part  of  the 
property,  and  that,  after  the  plaintiff  knew  the  nature  of  the  interest 
which  the  bank  had,  he  took  the  defendant  in  execution  for  the  costs 
with  which  he  now  sought  to  charge  the  bank.  No  case  has  been  made 
out  for  the  summary  interposition  of  the  court,  which  is  limited  to  the 
case  of  a  party  who  is  really  interested  sotting  up  a  defence  in  the  name 
of  a  pauper.  Besides,  the  fact  of  their  having  taken  the  defendant  in 
execution  after  they  were  made  acquainted  with  the  real  nature  of  the 
interest  which  the  bank  had  in  the  premises,  alone  affords  an  answer  to 
this  application.  All  the  authorities  were  considered,  and  the  true  rule 
laid  down  in  the  case  cited,  of  Hutchinson  v.  Greenwood.  There  the 
action  was  defended  at  the  expense  and  upon  the  retainer  of  the  parties 
sought  to  be  charged ;  and  the  majority  of  the  court, — ^Erle,  J.,  dis. 
senting, — held,  that,  though  strangers  to  the  record,  and  claiming  no 
interest  in  the  property  for  themselves,  they  were  liable  for  costs. 
Lord  Campbell  there  says :  «« Mr.  Addison  admits,  I  think  most  pro- 
perly, that,  before  the  Common  Law  Procedure  Act,  1852,  the  court 
would  have  had  jurisdiction  under  such  circumstances  as  these  to  order 
the  persons  who  really  conducted  the  defence  in  an  action  of  ejectment, 
to  pay  the  costs,  though  they  were  not  parties  on  the  record,  or  to  the 
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*^1  f>1  ^^^^^^^  '^^^'  "^^  ^^^  always  thought  that  in  this  respect  eject- 
^  ment  was  a  recognised  exception ;  and,  as  long  as  I  have  known 
the  law,  it  was  considered  established  practice  that  the  persons  really 
employing  the  attorney  and  defending  the  ejectment  were  liable  to  be 
made  to  pay  costs  in  this  manner.  In  Doe  d.  Masters  v.  Gray,  10  B. 
k  C.  616  (E.  C.  L.  R.  vol.  21),  Lord  Tenterden,  a  very  cantioas  judge, 
lays  down  the  rule  as  well  established.  He  says, — « In  ejectment  we 
can  make  the  real  party  to  the  suit  pay  the  costs,'  and  there  is  good 
reason  for  this,  as  otherwise  there  might  be  great  mischief.  The  per- 
sons really  interested  as  landlords  never  would  appear  themselves,  if 
they  could  cause  an  appearance  to  be  entered  in  the  name  of  a  pauper 
tenant,  and  defend  the  suit  without  risk  to  themselves  of  having  to  pay 
the  plaintiff's  costs ;  and  so,  when  the  plaintiff  at  last  obtained  judg- 
ment, there  would  be  no  available  remedy  for  his  costs.  I  cannot  see 
that  the  Common  Law  Procedure  Act,  1852,  affects  the  question  at  all. 
The  principle  is,  that  the  individuals  who  order  an  appearance  to  be 
entered  in  ejectment,  in  the  names  of  those  not  really  defending 
the  suit,  abuse  our  process,  and  that,  as  they  substantially  are  the 
suitors,  we  have  jurisdiction  to  make  them  pay  the  costs."  This,  there- 
fore, being  clearly  an  experiment,  the  court  will  discharge  the  rule 
with  costs. 

PrenticBj  in  support  of  the  rule. — The  correspondence  set  out  in  the 
affidavit  upon  which  this  rule  was  moved,  shows  that  the  defence  to  this 
action  was  really  conducted  solely  for  the  benefit  of  the  London  and 
County  Joint-Stock  Banking  Company.  At  the  time  the  appearance 
was  entered  by  Clarke,  their  resident  solicitor,  the  nominal  defendant 
had  no  interest  in  the  matter :  he  had  then  filed  his  petition  in  the  court 
of  bankruptcy,  and  all  his  interest  would  necessarily  pass  to  his 
*^ni  ^^^ff^^^^'  ^^^  whole  circumstances  show  abundantly  *that  this 
^  really  was  the  defence  of  the  bank.  Then,  the  circumstance  of 
the  plaintiffs'  having  taken  Edwards  in  execution  for  these  costs,  ought 
not  to  deprive  them  of  their  remedy  against  the  real  defendants :  it 
might  have  been  urged  as  a  ground  of  complaint  if  he  had  not  used 
every  endeavour  to  get  the  costs  from  Edwards. 

JbKvis,  C.  J. — Upon  these  affidavits,  it  seems  to  me  that  we  cannot 
take  upon  ourselves  to  say  that  the  defence  of  this  ejectment  was  really 
the  defence  of  the  banking  company.  On  the  contrary,  it  appears  that 
Edwards  had  a  substantial  interest  in  the  matter,  and  appeared  by  his 
attorney  Clarke.  It  clearly  is  not  a  case  within  the  rule,  assuming  it 
to  be  as  laid  down  by  Lord  Campbell,  on  the  admission  of  counsel,  in 
the  case  cited.  I  think  the  rule  must  be  discharged,  and,  as  it  was 
moved  with  costs,  discharged  with  costs. 

The  pest  of  the  court  concurring, 

Rule  discharged,  with  costs. 
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A  oaBM  WW  referred  ai  the  assisef  at  about  three  .o'clock  in  the  afternoon,— the  ootts  of  the 
eaoM  to  abide  the  ^eTent»  and  the  oosts  of  the  reference  and  award  to  be  in  the  discretion  of 
the  arbitrator.  The  arbitration  commenced  at  six  o'clock  the  same  evening,  and  all  the 
witneMes  were  examined  before  twelve  o'clock  that  night  The  award  waa  ultimately  made 
in  favoor  of  the  defendant*  to  whom  the  ooeta  of  the  action  were  ordered  to  be  paid,  each 
party  paying  his  own  costs  of  the  reference  and  a  moiety  of  the  expenses  of  the  award : — 
Held,  that  a  witness  who  did  not  arrive  at  the  assise  town  until  half  past  ten  o'clock  in  the 
evening  of  tho  day  of  the  trial,  was  not  properly  ohargesble  as  a  witness  t»  ik€  eause. 

Where  a  cause  at  the  assizes  is  over  at  three  o'clock  in  the  afternoon,  the  witnesses  may  reason, 
ably  be  allowed  the  following  day  for  their  return  home,  though  their  place  of  residence  be 
distant  only  about  fifty  milts,  and  accessible  by  trains  on  the  same  evening. 

Notice  of  trial  in  this  case  was  given  for  the  Summer  Assizes  at 
Winchester  in  1854.  The  commission  day  was  Tuesday,  the  11th  of  July. 
The  cause  was  called  on  for  hearing  on  the  morning  of  the  18th,  when, 
pending  the  examination  of  the  plaintiff,  who  was  the  first  witness, — 
yiz.  about  three  o'clock  in  the  afternoon, — it  was  agreed  that  the 
cause  should  be  referred, — the  costs  of  the  cause  to  abide  the  event, 
and  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator. 

The  arbitrator  proceeded  with  the  reference  that  same  evening  at  six 
o'clock,  and  had  heard  all  the  evidence  by  half-past  eleven ;  and  he 
ultimately  made  an  award  in  favour  of  the  defendant,  and  thereby 
ordered  the  plaintiff  to  pay  to  the  defendant  his  costs  of  the  action,  and 
that  each  party  should  bear  his  own  costs  of  the  reference  and  a  moiety 
of  the  costs  of  the  award. 

One  Pyne,  a  witness  for  the  defendant,  arrived  at  Winchester  at 
about  half  past  ten  o'clock  on  the  night  of  the  13th  of  July,  whilst  the 
reference  was  proceeding.  He  had  been  subpoenaed  as  a  witness  on 
the  trial,  and  it  was  sworn  that  he  was  a  material  witness :  but  he  was 
not  examined. 

Upon  the  taxation  of  the  costs,  the  expense  of  Pyne's  attendance  was 
allowed  as  part  of  the  costs  of  the  cause.  The  master  also  allowed  for 
the  attendance  of  certain  other  witnesses  for  three  days,  viz.  the  12th, 
18th,  and  *14th  of  July,  though  it  was  submitted  that  there  was  r^o-iq 
ample  time  for  their  return  to  Poole,  the  place  from  which  they  ^ 
came  (which  was  distant  about  fifty-six  miles  by  railway  from  Win- 
chester), on  the  18th,  there  being  three  trains  for  that  place  after  the 
cause  was  agreed  to  be  referred,  viz.  at  4.50,  at  6.28,  and  at  7.8,  by 
either  of  which  the  witnesses  might  have  got  home  by  a  reasonable 
time  that  night;  and,  consequently,  that,  as  they  stayed  at  Win- 
chester for  the  purpose  of  the  reference  only,  the  expense  of  their 
attendance  for  the  additional  day  ought  not  to  be  allowed  as  costs  of 
the  cause. 

TempUy  on  a  former  day  in  this  term,  obtained  a  rule  calling  on  the 
defendant  to  show  cause  why  the  master  should  not  be  at  liberty  to 
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review  bis  taxation.  He  submitted  that  Pyne  was  not  a  witness  attend- 
ing on  tbe  trial,  and  therefore  that  his  expenses  should  have  been 
charged  as  part  of  the  costs  of  the  reference,  and  not  of  the  trial ;  and 
also  that  the  roaster  ought  not  to  have  allowed  as  part  of  the  costs  of 
the  trial  the  attendance  of  the  other  witnesses  on  the' 14th,  when  tbe 
cause  had  been  disposed  of. 

Slade  and  Maynard  now  showed  cause. — This  rule  is  moved  upon  two 
grounds, — first,  that  the  expenses  of  Pyne*s  attendance  at  Winchester 
were  referable  altogether  to  the  reference,  and  not  to  the  action,  inas- 
much as  he  did  not  arrive  there  until  after  the  cause  had  been  refer- 
red,— secondly,  that  too  much  was  allowed  for  the  attendance  of  the 
other  witnesses.  As  to  Pyne, — it  is  true  he  did  not  arrive  at  Winches- 
ter until  after  the  cause  had  been  referred ;  but,  if  the  cause  had  pro- 
ceeded in  the  ordinary  way,  he  would  have  been  in  ample  time,  for,  there 
could  be  no  doubt  but  that  the  case  would  have  lasted  more  than  the 
remainder  of  that  day.  [Cbbsswell,  J. — That  is  a  very  awkward 
4C09A-1  inquiry  to  enter  *upon.]  If  the  facts  had  been  brought  to  the 
^  attention  of  the  maater, — ^which  it  was  incumbent  on  the  other 
side  to  do, — what  is  there  that  would  have  justified  the  master  in  re- 
fusing to  allow  the  costs  of  this  witness  7  Suppose  the  cause  had  been 
tried  out,  and  Pyne  had  not  been  called, — and  it  is  impossible  to  put 
the  case  higher  than  that,— -^would  not  the  defendant  have  been  entitled 
to  the  costs  of  his  attendance?  In  Archbold's  Practice,  10th  edit.  p. 
1480,  it  is  said :  «  Generally  speaking,  the  costs  of  the  reference  are 
not  costs  in  the  cause.  But,  where  a  verdict  is  taken  subject  to  a  cer* 
tificatey  it  is  otherwise."  [Cresswell,  J. — Is  any  authority  cited  for 
that  distinction  ?]  Two  cases  are  cited, — Brown  v.  Nelson,  18  M.  k  W. 
397,t  2  D.  &  L.  405,  and  Mackintosh  v.  Blyth,  1  Bingh.  269  (E.  C.  L. 
R.  vol.  8),  8  J.  B.  Moore,  211  (E.  C.  L.  R.  vol.  17).  In  Mackintosh  v. 
Blyth,  an  arbitrator  to  whom  it  was  referred  to  certify  what  verdict 
should  be  entered  up,  certified  for  the  plaintiiF,  and  orally  communicated 
to  the  parties  that  each  should  pay  his  own  costs  of  the  reference,  which 
was  acceded  to  by  them.  The  cause  having  been  referred  back  to  the 
arbitrator,  he  certified  in  the  same  way  a  second  time,  but  omitted  to 
givo  any  direction  as  to  the  costs  of  the  second  reference :  and  it  was 
held  that  the  plaintiff  was  entitled  to  those  costs, — the  court  saying, 
"  In  the  absence  of  any  specific  direction,  the  costs  must  follow  the  ver- 
dict." The  decision  in  Brown  i;.  Nelson  was,  that  the  costs  of  witnesses 
examined  before  an  arbitrator,  on  a  reference  of  a  cause,  to  prove  the 
issues  in  the  cause,  are  not  costs  in  the  cause,  but  costs  of  the  refer- 
ence. Upon  the  case  of  Mackintosh  v.  Blyth  being  referred  to  there, 
Pollock,  C.  B.,  said :  "  That  was  the  case  of  a  certificate^  which  is  a 
totally  different  matter.  No  award  is  made  in  such  a  case;  there  is 
nothing  but  the  verdict,  the  arbitrator  being  merely  substituted  for  the 
jury,  out  of  court ;  and  all  the  costs  of  arriving  at  the  verdict  are  costs 
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in  the  cause.  *Bat,  where  there  is  a  reference  and  awards  the  r^cnn-i 
costs  of  the  witnesses  before  the  arbitrator  are  sarely  costs  of  ^ 
the  reference."  [Crbsswell,  J. — That  dictum  rather  points  to  the 
case  of  a  reference  of  other  matters.]  Where  the  reference  is  of  the 
cause  only,  it  is  but  a  continuance  of  the  trial.  [Crowder,  J. — What 
do  yon  call  costs  of  the  reference  ?]  There  were  two  other  meetings 
after  the  evidence  was  closed :  those  would  be  costs  of  the  reference. 
[CRE8SWELL9  J. — Then  you  admit  that  there  is  a  difference  between  the 
case  of  a  certificate  and  that  of  an  award  ?  Jeryis,  C.  J. — The  costs 
in  the  one  case  are  taxed  on  the  postea;  in  the  other,  on  the  award.] 
Then,  as  to  the  other  witnesses, — The  cause  was  referred  at  about  three 
o'clock  in  the  afternoon  of  Thursday,  the  13th.  The  reference  began 
at  six  o'clock  in  the  evening,  and,  so  far  as  the  taking  the  evidence  was 
concerned,  ended  at  half  past  eleven.  It  is  contended  on  the  other  side, 
that,  inasmuch  as  there  was  a  possibility  of  these  witnesses  getting 
home  that  same  evening,  they  must  be  taken  to  have  remained  at  Win- 
chester till  the  14th  for  the  purpose  of  the  reference,  and  not  for  the 
purpose  of  the  cause.  But,  assuming  that  the  cause  was  at  an  end 
when  the  agreement  to  refer  was  come  to,  were  the  witnesses  bound  to 
hurry  away  the  same  evening  ?  In  the  uncertainty  as  to  how  long  the 
cause  would  last,  they  must  at  least  have  ordered  a  dinner,  and  they 
must  have  engaged  beds.  It  was  not  unreasonable  that  they  should 
remain  until  the  14th. 

[The  Master,  Mr.  Metholdj  stated,  that  his  attention  had  not  been 
called  to  the  fact  of  Pyne  not  having  arrived  at  Winchester  until  after 
the  cause  was  referred,  or  he  should  not  have  allowed  his  expenses  as 
part  of  the  costs  of  the  cause ;  but  that,  as  to  the  other  witnesses,  he 
had  adopted  the  ordinary  course  of  allowing  them  a  day  for  coming  to 
Winchester,  their  stay  during  the  trial,  and  a  day  for  returning  home.] 

^Montague  Smith  and  Bevan^  in  support  of  the  rule.  [Jer-  r^o.^g^ 
VIS,  C.  J. — The  master  says  he  would  not  have  allowed  the  '• 
attendance  of  Pyne,  if  he  had  been  truly  informed  as  to  the  facts.]  The 
agent  in  London  could  not  know  the  fact ;  and,  the  notice  of  taxation 
being  only  a  day's  notice,  there  was  not  time  to  obtain  the  information 
from  the  attorney  in  the  country.  Costs  of  the  reference,  are,  the  costs 
that  are  incurred  before  the  arbitrator.  It  is  so  laid  down  in  all  the 
text-books.  Thus,  in  Russell  on  Awards,  p.  370,  it  is  said :  <«  When  an 
award,  and  not  merely  a  certificate,  is  to  be  made,  the  costs  of  the  cause 
comprise  the  costs  incurred  in  the  cause  up  to  the  time  of  the  submis- 
sion, the  costs  of  the  order  of  reference,  and  of  making  it  a  rule  of 
court,  and  the  costs  of  ulterior  proceedings  in  the  cause,  if  any,  after 
the  award ;  but  they  do  not  include  the  expense  of  witnesses  to  prove 
the  issues  on  the  reference.  The  expense  incurred  by  the  parties  of  the 
whole  inquiry  before  the  arbitrator,  whether  with  respect  to  the  matters 
A  the  cause  or  the  matters  out  of  it  are  costs  of  the  reference,  as,  for 
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instance,  the  coats  of  a  brief  in  a  cause  referred,  prepared  after  the 
reference,  for  the  purposes  of  the  arbitration.  This  is  the  case,  even 
if  the  arbitrator  ezpresslj  find  that  there  are  no  matters  in  difference 
except  in  the  cause.  But,  if  the  arbitrator  be  to  make  a  eertificaU^  as 
he  is  merely  substituted  for  the  jury  out  of  court,  and  there  is  no  award, 
and  nothing  but  the  verdict,  all  the  costs  of  arriving  at  that  verdict, 
which  therefore  necessarily  include  the  costs  of  the  proceedings  before 
the  arbitrator,  are  costs  in  the  cause."  And  the  rule  is  similarly  laid 
down  in  Watson  on  Awards,  p.  152.  As  to  the  other  witnesses,  seeing 
the  short  distance  they  were  from  home,  and  the  early  hour  at  which 
the  cause  was  disposed  of  on  the  13th,  and  the  facilities  there  were  for 
their  return  that  evening,  it  was  unreasonable  to  put  the  plaintiff  to  the 
expense  of  another  day's  stay  at  the  assize  town. 
*^2^1  *Js^^vis,  C.  J. — It  is  much  to  be  lamented,  from  whatever 
-*  cause  it  arose,  that  the  point,  so  far  as  it  regards  the  witness 
Pyne,  was  not  made  before  the  master.  If  it  had  been,  there  would 
have  been  no  necessity  for  the  expense  of  this  motion.  But  I  think 
we  must  make  the  rule  absolute  to  a  certain  extent.  The  cause  was 
over  before  Pyne  arrived  at  Winchester.  It  certainly  would  be  very 
inconvenient  to  enter  into  an  inquiry  as  to  how  long  a  cause  would  pro- 
bably last.  Suppose,  instead  of  being  referred  at  three  o'clock,  the 
cause  had  been  ended  by  a  compromise,  Pyne  not  being  then  there, 
clearly  he  would  not  have  been  allowed  as  a  witness  in  the  cause.  His 
attendance,  therefore,  should  have  been  charged  to  the  reference,  and 
not  to  the  cause.  As  to  the  other  witnesses,  I  think  the  master  was 
quite  right  in  allowing  them  a  day  for  coming,  a  day  for  staying  at 
Winchester,  and  a  day  for  returning  home.  Though  true  it  may  be, 
that,  the  cause  being  over  at  three  o'clock,  they  had  ample  opportunity 
for  getting  home  that  evening,  I  think  they  were  not  bound  to  hurry 
away  in  the  manner  suggested.  It  was  impossible  to  foresee  when  the 
cause  would  end.  They  must  necessarily  have  ordered  some  refresh- 
ment, and  no  doubt  would  have  made  arrangements  for  sleeping  at 
Winchester.  I  think  the  master  was  quite  right  upon  that  point.  But, 
as  to  Pyne,  the  taxation  must  be  reviewed. 

Grssswell,  J. — I  also  think  the  expenses  of  the  witness  Pyne  ought 
not  to  have  been  allowed  as  costs  in  the  cause.  And  the  master  tells 
us  he  would  not  have  allowed  them,  if  the  fact  of  the  non-arrival  of 
that  witness  at  the  assize  town  until  after  the  cause  was  called  on  and 
referred,  had  been  communicated  to  him.  As  to  that,  therefore,  the 
taxation  must  be  reviewed.  It  would  be  manifestly  inconvenient  to 
speculate  upon  the  probable  duration  of  a  trial ;  the  parties,  as  we 
know  *from  experience,  are  so  frequently  mistaken  in  that,  that 
it  could  be  no  just  foundation  for  any  decision.  The  true  and 
only  question  is,  was  this  man  a  witness  in  the  cause.  He  clearly  was 
not.     As  to  the  other  point,  we  must  look  at  it  as  if  there  had  been  no 
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reference  at  all.  I  see  no  reason  to  find  fault  with  the  master's  discre- 
tion. The  cause  was  over  at  three  o'clock  in  the  afternoon,  and  the 
witnesses  had  fifty-six  miles  to  go.  It  was  not  unreasonable,  therefore, 
to  allow  them  a  day  for  coming,  a  day  for  staying,  and  a  day  for  return- 
ing.    Upon  that,  therefore,  there  will  be  no  rule. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  contended  on  the 
part  of  the  defendant,  that  all  the  expenses  of  the  witnesses  were  costs 
in  the  cause.  That,  however,  is  not  so.  The  cause  was  over,  so  far 
as  concerned  the  question  of  expenses,  as  soon  as  it  was  brought  to  an 
end,  whether  it  was  by  a  verdict  or  by  a  reference.  Afterwards  comes 
a  distinct  proceeding,  of  which  the  defendant  was  not  to  be  allowed  the 
expenses.  The  distinction  taken  in  the  text-books  is  good,  and  is  sup- 
ported by  the  authorities.  As  far  as  regards  Pyne's  attendance,  it 
mattered  not  how  the  cause  came  to  an  end.  It  was  over  at  three 
o'clock,  and  he  did  not  arrive  at  Winchester  until  half-past  eleven.  If 
there  had  been  an  absolute  verdict,  instead  of  a  reference,  nobody  could 
contend  for  a  moment  that  he  ought  to  be  allowed  as  a  witness.  The 
actual  state  of  circumstances  makes  no  difference  in  that  respect.  As 
to  the  other  witnesses,  I  think  the  master  was  quite  right.  Much  must 
necessarily  be  left  to  his  discretion ;  and  matters  of  this  sort  are  not  to 
be  weighed  in  golden  scales.  The  cause  being  unexpectedly  at  an  end 
by  three  o'clock,  though  the  witnesses  might,  by  availing  themselves  of 
the  earliest  train,  and  quitting  Winchester  unrefreshed,  or  by  travelling 
late  at  night,  have  arrived  at  home  the  same  day,  I  think  they  were  not 
bound  to  do  so. 

♦Crowdbr,  J. — I  entirely  concur  with  the  rest  of  the  court  ri^.no" 
upon  both  points.  When  the  matter  was  before  me  at  Chambers,  ^ 
I  looked  upon  it  as  a  matter  of  practice  which  the  master  had  decided, 
and  that  it  was  not  unreasonable  that  Pyne  should  be  considered  as  a 
witness  in  the  cause.  The  rest  of  the  court,  however,  think  otherwise; 
and  I  am  bound  to  agree  with  them.  If  this  were  res  Integra,  I  should 
incline  to  think  it  but  reasonable  that  the  costs  of  all  the  witnesses, 
whether  examined  at  the  trial  or  before  an  arbitrator,  should  be  consi- 
dered as  costs  in  the  cause.  In  this,  it  seems,  I  am  mistaken.  We  are 
bound  by  the  authorities.  As  to  the  other  point,  I  agree  that  it  was 
not  unreasonable  under  the  circumstances  to  allow  the  witnesses  three 
days,— one  for  coming,  one  for  staying  for  the  trial,  and  one  for  return- 
ing home.  In  this  I  see  no  ground  for  finding  fault  with  the  master's 
decision.  Rule  absolute  accordingly. 
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In  the  Matter  of  ANNE  COOPER.    April  27. 

Prior  to  the  tUtnte  18  A  19  Viet  o.  42,  mi  affidavit  sworn  before  the  Britiah  eoDral  at  Paris,  wai 

not  admissible  in  our  oonrts. 

Petersdorff  moved  for  an  order  to  dispense  with  the  concurrence 
of  the  husband  of  Mrs.  Cooper  to  the  execution  by  her  of  a  deed  con- 
veying her  separate  property,  under  the  3  &  4  W.  4,  c.  74,  s.  91.  The 
affidavit  upon  which  he  moved  was  sworn  before  the  British  consul  at 
Paris.  [Cresswbll,  J. — Have  you  any  affidavit  to  show  that  the  Bri- 
tish consul  at  Paris  has  authority  to  administer  oaths  ?]  The  power  of 
the  British  consul  to  take  an  affidavit  of  debt,  was  doubted  by  the  Court 
of  King's  Bench,  in  Pickardo  v.  Machado,  4  B.  &  C.  886,  7  D.  &  R. 
*99fil  '^^^  *  *^^  ^^^^  court,  in  Ex  *parte  Hutchinson,  1  M.  &  P.  559 
^^^J  (E.  C.  L.  R.  vol.  17),  4  Bingh.  606  (E.  C.  L.  R.  vol.  13),  held 
that  the  British  consul  at  Boulogne  had  no  authority  under  the  statute 
6  G.  4,  c.  87,  8.  20,  to  administer  an  oath  of  the  acknowledgment  of  a 
party  levying  a  fine.  But  he  submitted  that  the  great  practical  incon- 
venience of  such  a  course  would  probably  induce  the  court  to  relax  the 
rule. 

Per  Curiam. — The  statute  6  G.  4,  c.  87,  s.  20,  did  not  authorize  the 
British  consul  at  Paris  to  take  this  affidavit.  We  cannot,  therefore, 
receive  it.  Rule  refused,  (a) 

(a)  This  diffionlty  is  now  removed  by  the  reeent  statute  of  18  A  19  Viet  o.  42,  which,  reoitiBf 
<be  6  G.  4,  e.  87,— enacts  in  s.  1,  that,  "  from  and  after  the  passing  of  this  act,  it  shall  and  may 
be  lawfol  for  every  British  ambassador,  envoy,  minister,  oharg6  d'affaires,  or  secretary  of  em- 
bassy  or  of  legation,  exercising  his  functions  in  any  foreign  country,  and  for  every  British  vice- 
consul,  acting  consul,  pro-consul,  or  consular  agent  (as  well  as  every  consul  general  or  consul) 
exercising  his  functions  in  any  foreign  place,  whenever  he  shall  be  thereto  required,  and  when- 
ever he  shall  see  necessary,  to  administer  in  such  foreign  country  or  place  any  oath  or  to  take 
any  aflSdavit  or  affirmation  from  any  person  whomsoever,  and  also  to  do  and  perform  in  such 
foreign  country  or  place  all  and  every  notarial  acts  or  act  which  any  notary  public  could  or 
might  be  required  and  is  by  law  empowered  to  do  within  the  united  kingdom  of  Great  Britain 
and  Ireland ;  and  every  such  oath,  affidavit,  or  affirmation,  and  every  such  notarial  act,  ad- 
ministered, sworn,  affirmed,  had,  or  done  by  or  before  such  ambassador,  envoy,  minister,  charg^ 
d'aflfaires,  secretary  of  embassy  or  of  legation,  vice-consul,  acting  consul,  pro-consul,  or  con- 
snlar  agent,  shaU  be  as  good,  valid,  and  effectual,  and  shall  be  of  like  force  and  effect^  to  aU 
intents  and  purposes,  as  if  such  oath,  affidavit,  or  affirmation,  or  notarial  act,  respectively,  bed 
been  administered,  sworn,  affirmed,  had,  or  done  before  any  justice  of  the  peace  or  notary  public 
in  any  part  of  the  united  kingdom  of  Great  Britain  or  Ireland,  or  before  any  other  legal  or  com- 
petent authority  of  the  like  nature." 

And  the  2d  section  enacts  that  affidavits  taken  before  ambassadorsi  ke.%  abroad,  may  be  used 
in  any  court  of  law  or  equity  in  the  united  kingdom. 
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A  leftM  graoted  by  a  copyhold  tenanc,  under  a  license  of  the  lord,  is  not  affected  by  a  forfeitnre 
of  the  tenanfa  estate, — saoh  license  operating  as  a  eonfirmation  by  the  lord ;  and,  conseqaently, 
pending  the  term  created  thereby,  the  lord  cannot  maintain  ejectment  for  the  land. 

And  it  is  competent  to  a  purchaser  of  the  tenant's  interest  in  the  copyhold  tenement,  who  comes 
in  and  defends  as  landlord,  and  who  is  in  receipt  of  the  rents,  to  set  up  the  lease  as  a  bar  to 
the  lord's  daim. 

Qvutre,  whether  a  copyhold  tenant,  who  has  become  bankrupt,  can  be  guilty  of  a  forfeiture  by 
discUlming  to  be  tenant  of  the  manor,  after  a  conTcyanoe  of  his  interest  in  the  premises  to  a 
purchaser  under  the  fiat? 

The  circomstanoe  of  the  judge  having  left  an  immaterial  question  to  the  jury,  with  a  direction, 
that.  If  they  find  it  one  way,  they  must  return  a  verdict  for  the  defendant,  does  not  entitle  the 
plaintiff  to  move  for  a  new  trial,  if  upon  all  the  other  facts  ^of  the  case  the  defendant  ia 
elearly  entitled  to  the  verdict. 

This  waa  an  action  of  ejectment  brought  bj  the  lord  of  the  manor 
of  Dunsford,  in  the  county  of  Sarrey,  to  recover  certain  buildings  and 
land,  parcel  of  the  manor,  upon  an  alleged  forfeiture  by  the  copyhold 
tenant. 

In  the  writ,  which  was  tested  on  the  25th  of  October,  1852,  the 
premises  were  described  as  «« a  certain  dwelling-house  and  malt-house, 
with  the  outbuildings  thereto  belonging,  and  a  piece  of  land,  consisting 
of  one  acre  or  thereabouts,  adjoining  thereto  and  used  therewith  as  a 
garden,  situate  in  Bridgefield,  and  which  premises  were  formerly  known 
as  <  All  that  one  acre  of  copyhold  or  customary  land,  being  in  Bridge- 
field,  in  Wandsworth,  within  and  parcel  of  the  manor  of  Dunsford, 
together  with  the  dwelling-house,  malt-house,  barn,  and  buildings 
thereon  erected,'  with  itheir  appurtenances,  in  the  parish  of  Wands- 
worth in  the  county  of  Surrey."  ^ 

The  defendant  on  the  8th  of  November  appeared  to  the  writ,  and 
defended  for  the  whole  of  the  land  and  property  therein  mentioned. 

On  the  8d  of  May,  1832,  Frederick  Thomas  West  was  admitted, 
under  the  will  of  his  father,  John  West,  a  late  copyhold  tenant  of  the 
manor  of  Dunsford,  as  tenant  in  fee,  according  to  the  custom  of  the 
manor,  amongst  other  hereditaments,  to  certain  lands  and  buildings, 
held  of  that  manor,  and  which  are  the  subject  of  this  ejectment,  com- 
prising a  dwelling-house,  with  *a  malt-house  adjoining,  and  a  r^ooQ 
large  garden,  and  six  tenements  and  gardens,  all  situate  in  *- 
Bridgefield,  in  the  parish  of  Wandsworth.  The  admission  was  as 
follows : — 

♦«  The  court  baron  of  the  Bight  Hon.  George,  Lord  Viscount  Mid- 
dleton,  &c.,  lord  of  the  said  manor,  there  held  in  and  for  the  said  manor 
on  Thursday,  the  3d  of  May,  in  the  2d  year  of  the  reign  of  our 
Sovereign  Lord  William  the  Fourth,  and  in  the  year  of  our  Lord  1882, 
by  Reginald  Bray,  gentleman,  deputy  of  William  Bray,  Esq.,  steward 
there : 

<«  At  this  court  it  is  presented  by  the  homage,  and  thereupon  enrolled 
by  the  steward  there,  that  John  West,  Esq.,  late  one  of  the  copyhold 
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customary  tenants  of  this  manor,  whose  death  was  presented  at  a  courts 
baron  held  for  this  manor  on  the  19th  of  April,  1881,  had  in  his  life- 
time duly  surrendered  his  copyhold  or  customary  premises  held  of  this 
manor  to  the  uses  of  his  will,  and  that  he  duly  made  and  published  his 
last  will  and  testament  in  writing,  bearing  date  the  29th  of  March, 
1827,  which  was  attested  by  three  witnesses,  whereby,  in  pursuance 
and  performance  of  a  covenant  contained  in  the  settlement  executed  on 
his  marriage  with  his  wife  Elizabeth  West,  he  gave  and  bequeathed  to 
his  said  wife  and  her  assigns,  for  her  life,  an  annuity  or  clear  yearly 
sum  of  200Z.,  payable  as  therein  mentioned,  and  he  thereby  charged  all 
and  every  his  real  and  personal  estates  with  the  payment  of  the  said 
annuity,  and,  subject  thereto,  he  devised  to  his  son  Frederick  Thomas 
West  all  his  copyhold  messuages,  lands,  tenements,  «nd  hereditaments, 
situate  and  being  in  the  parish  of  Wandsworth,  in  the  county  of  Surrey, 
with  their  and  every  of  their  appurtenances,  to  hold  the  same  to  his 
said  son  Frederick  Thomas  West,  his  heirs  and  assigns,  according  to  the 
custom  of  the  manor  whereof  the  same  are  holden,  and  subject  to  the 
♦ooQT  rents,  fines,  *heriots,  and  services  to  be  therefor  paid,  rendered, 
^  and  performed ;  but,  in  case  his  said  son  Frederick  Thomas  West 
should  depart  this  life  without  leaving  lawful  issue  living  at  his  decease, 
then,  subject  and  charged  as  aforesaid,  the  said  testator  gave  and 
devised  the  said  copyhold  estates  unto  his  son  William  Henry  West,  his 
heirs  and  assigns,  according  to  the  custom  of  the  manor  aforesaid,  and 
subject  to  the  rents,  fines,  beriots,  and  services  to  be  therefor  paid, 
rendered,  and  performed : 

<<  And  now  at  this  court,  in  the  third  proclamation,  cometh,  &c.(a) 
t^Also  at  this  court,  on  such  third  proclamation,  cometh  the  said 
Frederick  Thomas  West,  by  W.  B.  S.,  his  attorney,  and  humbly 
prayeth  that  he  may  be  admitted  tenant  of  the  lord  of  the  manor  to 
All  that  one  acre  of  copyhold  or  customary  land  lying  in  Bridgefield, 
in  Wandsworth,  within  and  parcel  of  this  manor,  together  with  a  dwell- 
ing-house, malt-house,  barn,  and  buildings  thereon  erected,  with  their 
appurtenances,  of  which  the  said  John  West  died  seised,  as  presented 
at  the  said  court-baron  held  for  this  manor  on  the  19th  of  April,  1831 : 
And  thereupon  the  lord  of  this  manor,  by  his  deputy-steward  aforesaid, 
and  by  the  rod,  doth  now  at  this  court  grant  the  same  unto  the  said 
Frederick  Thomas  West,  by  his  attorney  aforesaid,  To  have  and  to  hold 
the  same,  with  the  appurtenances,  unto  the  said  Frederick  Thomas 
West,  for  such  estate  and  interest  as  he  is  entitled  to  therein,  under 
«nd  according  to  the  true  intent  and  meaning  of  the  will  of  the  said 
John  West,  deceased,  or  otherwise,  and  subject  and  charged  as  in  th« 
said  will  mentioned,  of  the  lord  of  this  manor,  by  the  rod,  and  by  copy 
of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this 

(a)  Thii  related  to  other  premiBes,  Dot  in  question  in  this  action. 
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manor,  by  the  yearly  *rent  of  8d.j  heriot,  fealty,  suit  of  court,  r^cooA 
and  other  services  and  customs  therefor  formerly  due  and  of  ^ 
right  accustomed :  And  (saving  all  rights  of  the  lord  whatsoever)  the 
said  Frederick  Thomas  West,  by  his  attorney  aforesaid,  is  admitted 
tenant  thereof  in  manner  and  form  aforesaid,  hath  seisin  by  the  rod, 
and  giveth  and  payeth  to  the  lord  for  a  fine,  &c. :  And  his  fealty  is 
respited. 

"  Fines  in  all,  nOi:\a) 

On  the  20th  of  September,  1837,  the  lord  of  the  manor,  by  Reginald 
Bray,  his  steward,  granted  a  license  to  Frederick  Thomas  West  to 
demise  the  messuage,  malt-house,  garden,  and  out-houses,  the  subject 
of  this  ejectment,  to  one  Thomas  Donaldson.  The  license  was  as  fol- 
lows : — 

«  The  Manor  of  Dunsford,  1  Be  it  remembered,  that,  out  of  court,  on 
in  the  county  of  Surrey.  /the  20th  of  September,  1837,  the  lord 
of  the  said  manor,  by  Reginald  Bray,  Esq.,  steward  of  the  courts  of  the  • 
said  manor,  did  grant  license  to  Mr.  Frederick  Thomas  West,  one  of 
the  copyhold  or  customary  tenants  of  the  said  manor,  to  demise  and  to 
farm  let  to  Thomas  Donaldson,  of,  &c.,  all  that  capital  or  customary 
messuage  or  dwelling-house,  malt-house,  garden,  and  out-houses  thereto 
belonging,  situate  in  Bridgefield,  in  Wandsworth,  within  and  parcel  of 
this  manor,  late  in  the  occupation  of  George  Hudson  (to  which  premises 
the  said  Fred.erick  Thomas  West  was  admitted  tenant  at  a  court-baron 
held  for  the  said  manor  on  the  3d  of  May,  1832),  for  any  term  or  num- 
ber of  years  not  exceeding  twenty-one  years  from  Michaelmas  Day  now 
next,  saving  and  reserving  to  the  lord  of  the  said  manor  all  and  all 
manner  of  fines  (in  imposing  whereof  no  regard  is  be  had  to  the  rent 
to  be  reserved  in  such  lease),  rents,  services,  and  customs  therefor  for- 
merly due  and  of  right  accustomed :  *And  for  such  license  the  r^oqi 
said  Frederick  Thomas  West  hath  given  and  paid  to  the  lord  for  '- 
a  fine  12.  1«." 

In  pursuance  of  this  license, — which  was  duly  entered  on  the  court- 
rolls  of  the  manor, — by  indenture  of  lease  dated  the  29th  of  Septem- 
ber, 1887,  West  demised  the  premises  to  Donaldson  for  the  term  of 
twenty-one  years  from  the  date  of  the  lease,  at  the  annual  rent  of  93^ 
15f. 

On  the  80th  of  May,  1838,  West  surrendered  the  premises  to  the 
Rev.  Francis  Curtis,  conditionally,  for  securing  the  sum  of  10002.  and 
interest.     The  surrender  was  as  follows : — 

«<  Manor  of  Dunsford,  )  Be  it  remembered,  that,  on  the  30th  of 
in  the  county  of  Surrey,  j  May,  1838,  came  Frederick  Thomas  West, 
of,  &c,  one  of  the  customary  or  copyhold  tenants  of  this  manor,  and 
did  out  of  court  surrender  by  the  rod  into  the  hands  of  the  lord  of  this 
manor,  by  the  aoceptance  of  Reginald  Bray,  Esq.,  steward  of  the  courts 

(a)  Tbif  iDoladed  other  property  besidos  that  now  In  qnMtion. 
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of  the  said  manor,  according  to  the  custom  thereof,  all  that  piece  or 
parcel  of  copyhold  or  customary  land  or  ground  situate  at  Bridgefield, 
in  Wandsworth,  within  and  parcel  of  this  manor,  together  with  a  dwell- 
ing-house, malt-house,  barn,  and  buildings  thereon  erected,  with  their 
respective  appurtenances  (to  which  the  said  Frederick  Thomas  West  was 
admitted  tenant  at  a  court-baron  holden  for  this  manor  on  the  8d  of 
May,  1832),  and  all  the  estate,  right,  title,  and  interest,  at  law  or  in 
equity,  of  the  said  Frederick  Thomas  West,  in,  to,  or  out  of  the  said 
hereditaments.  To  the  use  and  behoof  of  the  Rev.  Francis  Curtis,  of 
Granbrook,  in  the  county  of  Kent,  clerk,  his  heirs  and  assigns  for  ever, 
according  to  the  custom  of  the  s%id  manor,  subject  nevertheless  to  the 
proviso  or  condition  hereinafter  contained,  that  is  to  say,  Provided 
always,  and  these  presents  are  upon  this  express  condition,  that,  if  the 
^noo-i  ^^^^  Frederick  Thomas  West,  his  heirs,  executors,  *or  adminis- 
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trators,  or  any  of  them,  shall  and  do  well  and  truly  pay  or  cause 


'to  be  paid  to  the  said  Francis  Curtis,  his  executors  or  administrators, 
on  the  26th  of  November  now  next  ensuing,  the  full  sum  of  10002.  of 
lawful  money  of  Great  Britain,  with  interest  for  the  same  in  the  mean 
time  after  the  rate  of  5{.  for  every  1002.  by  the  year,  being  the  same 
sum  of  money  as  is  mentioned  in  and  iutended  to  be  secured  by  a  cer* 
tain  indenture  already  prepared,  and  intended  to  bear  even  date  here* 
with,  and  made  between  the  said  Frederick  Thomas  West  of  the  first 
part,  William  Cory  and  Russell  Scott,  of,  &c.,  of  the  second  part,  and 
the  said  Francis  Curtis  of  the  third  part  (being  a  mortgage  of  the  same 
and  other  property,  upon  which  the  proper  ad  valorem  duty  has  been 
affixed),  without  any  deduction  or  abatement  whatsoever,  then  this  sur* 
render  to  be  void  and  of  none  effect,  or  else  to  remain  in  full  force  and 
virtue." 

Admission  was  never  taken  by  Mr.  Curtis  upon  this  surrender :  and 
West  continued  to  be  tenant  on  the  roll  down  to  the  time  of  his  bank- 
ruptcy hereinafter  mentioned. 

On  the  20th  of  December,  1841,  a  fiat  in  bankruptcy  was  issued  against 
West,  who  was  thereupon  duly  adjudged  a  bankrupt. 

On  the  5th  of  May,  1843,  West's  assignees,  with  the  consent  of  the 
commissioner,  put  up  the  premises  which  are  the  subject  of  this  action^ 
to  sale  by  public  auction,  at  Garraway's  Coffee-House ;  and  the  present 
defendant  became  the  purchaser  at  such  sale  for  10152. 

On  the  Ist  of  December,  1843,  West's  assignees,  with  the  consent  of 
West  and  of  Curtis, — and  pursuant  to  a  license  from  the  lord,  dated  the 
81st  of  October,  1841,  in  the  same  terms  as  those  of  the  license  to  de* 
mise  to  Donaldson, — demised  the  residue  of  the  premises  which  were 
held  by  West  as  tenant  of  the  manor  of  Dunsford,  described  as  ^^  All 
those  five  cottages,  formerly  a  barn,  together  with  the  field  or  close  of 
^^oq-i  l&nd  ^thereto  adjoining,  containing  half  an  acre,  or  thereabouts^ 
-'  be  the  same  more  or  less,  situate,  lying,  and  being  in  Bridgefield, 
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in  Wandsworth,  within  and  parcel  of  this  manor/'  to  one  John  Leach 
Bennett,  for  fourteen  years  from  Christmas,  1842. 

On  the  80th  of  May,  1844,  by  indenture  of  that  date,  the  commis- 
sioner, in  execution  of  the  fiat  against  West,  bargained  and  sold  the 
premises  so  agreed  to  be  purchased  by  him,  to  the  defendant,  to  hold  to 
him,  his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord,  and  according 
to  the  custom  of  the  manor,  discharged  from  the  mortgage  to  Curtis, 
and  from  all  principal  money  and  interest  thereby  secured ;  but  subject, 
as  to  part  of  the  premises, — being  the  premises  the  subject  of  this 
action, — to  the  lease  of  the  29th  of  September,  1837,  made  between 
West  of  the  one  part  and  Donaldson  of  the  other  part :  and  the  com- 
missioner thereby  empowered  and  authorized  Mr.  J.  D.  Tinney,  at  the 
then  next  or  any  subsequent  court,  or  out  of  court,  so  soon  as  might  be, 
to  surrender  the  said  premises  into  the  hands  of  the  lord,  to  the  use  of 
the  defendant,  his  heirs  and  assigns,  at  the  will  of  the  lord,  and  accord- 
ing to  the  custom  of  the  manor. 

No  surrender  was  ever  made  by  Tinney  pursuant  to  the  authority 
given  to  him  by  this  deed :  and  many  negotiations  took  place  between 
the  defendant  and  the  steward  of  Lord  Middleton,  the  then  lord  of  the 
manor,  as  to  the  amount  of  the  fine  to  be  paid  by  the  defendant  on  his 
admission  as  tenant,  down  to  the  year  1851,  when  the  plaintiff  purchased 
the  manor  from  the  trustees  of  Lord  Middleton. 

Shortly  after  the  plaintiff  became  possessed  of  the  manor,  viz.  on  the 
16th  of  December,  1851,  he  sought  to  compel  Mr.  Curtis  to  come  in 
and  be  admitted  upon  the  conditional  surrender  made  to  him  by  West 
on  the  30th  of  May,  1838 ;  and  the  following  entry  appears  *upon  r^ooA 
the  court-rolls  under  the  date  of  the  16th  of  September,  1851 : —  ^ 

c(  At  this  court  it  is  presented  by  the  homage,  and  thereupon  enrolled 
by  the  steward  there,  that  the  condition  of  the  surrender  of  certain 
copyhold  land  and  premises  holden  of  this  manor,  made  by  Frederick 
Thomas  West  to  the  Rev.  Francis  Curtis,  and  which  surrender  was  pre- 
sented at  a  court-baron  holden  for  this  manor  on  the  4th  of  February, 
1839,  was  not  performed  according  to  the  tenor,  purport,  and  effect  of 
the  said  surrender  and  the  condition  thereof,  which  by  the  said  surrender 
has  become  absolute;  and  now  at  this  court  the  first  proclamation/ is 
made,  that,  if  the  said  Francis  Curtis,  or  any  person  or  persons  having 
right  to  the  said  copyhold  or  customary  land  and  premises  which  came 
into  the  hands  of  the  lord  of  this  manor  on  the  said  surrender  of  the 
said  Frederick  Thomas  West  aforesaid,  will  come  into  court  to  take  the 
same  out  of  the  hands  of  the  lord,  he,  she,  or  they  shall  be  heard ;  but 
no  one  cometh:  therefore  the  first  default  is  now  recorded." 

Notice  of  the  above  proclamation  or  presentment  was  given  to  the? 
defendant ;  but  nothing  further  appeared  to  have  been  done  upon  it. 
The  defendant  was  then  required  to  come  in  and  be  admitted ;  but, 
inasmuch  as  the  lord  demanded  two  fines, — one  as  upon  the  admission 
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of  Cai;tis,  the  other  for  his  own  admission,  and  conceiving  the  amount 
demanded  to  be  exorbitant  and  unreasonable,  he  declined  to  come  in  at 
all,  but  insisted  that  West  was  still  tenant  upon  the  roll  as  a  trustee  for 
him. 

On  the  28th  of  July,  1852,  the  following  notice  or  summons  was 
served  upon  West : — 

"  The  Manor  of  Dunsford,  in  the  county  of  Surrey. 

"Mr.  P.  T.  West. 

"  Sir, — ^Tou  are  required  to  attend  a  court-baron  for  the  manor  of 

^^Qc-i  Dunsford,  to  be  held  at  the  Antelope  *Tavern,  in  the  High  Street, 

"'  Wandsworth,  on  Tuesday  the  3d  of  August  next,  at  one  o'clock 

in  the  afternoon  precisely,  to  pay  your  quit-rents,  fines,  and  other  duties 

as  of  right  you  ought  to  perform  and  render  the  same  at  said  court. 

"Dated  this  28th  of  July,  1852.  William  Field,  Bailiff.'^ 

To  this  notice,  West,  on  the  same  day,  sent  the  following  reply  :— 

«  To  the  steward  of  the  Manor  of  Dunsford. 

«  Sir, — I  have  to  acknowledge  the  receipt  of  your  summons  to  attend 
a  court-baron  at  Wandsworth  on  Tuesday  next,  the  3d  proximo :  but  I 
beg  to  state  that  I  am  not  now  a  copyholder  of  the  manor  of  Dunsford, 
and  therefore  disclaim  all  liability  to  pay  to  the  lord  of  that  manor  the 
quit-rents,  fines,  and  other  duties  indicated  in  the  summons  referred  to 
on  the  other  side." 

On  the  3d  of  August,  1852,  at  a  court  held  for  the  manor  of  Duns- 
ford, West's  letter  was  presented ;  and  the  following  presentment  ap- 
pears upon  the  court-rolls  : — 

« At  this  court  it  is  presented  by  the  homage,  and  thereupon  en- 
rolled by  the  steward  there,  that  Frederick  Thomas  West,  who  held  to 
him  certain  copyholds  to  which  he  was  admitted  tenant  on  the  3d  of 
May,  1832,  having  been  personally  summoned,  has  subtracted  his  ser- 
vices, and  disclaimed  the  lord,'  as  appears  by  the  letter  now  presented, 
and  which  reads  as  follows,"  [setting  it  out.] 

In  August,  1853,  the  plaintiff  served  notices  upon  Bennett  and  the 
administratrix  of  Donaldson,  respectively,  informing  them  that  West's 
estate  was  forfeited,  and  requiring  them  to  pay  the  future  accruing 
rents  to  him,  and  to  attorn  to  him.  The  tenants,  however,  continued 
to  pay  their  rent  to  the  defendant. 

*2^fi1       Farther  negotiations  took  place  between  the  plaintiff  *and  the 
^  defendant  as  to  the  amount  of  the  fine  to  be  paid  on  the  admis- 
sion of  the  latter, — the  plaintiff  claiming  3132.  and  the  defendant  offer- 
ing 222Z.  (being  two  years'  rent), — but  they  produced  no  result. 

A  surrender  was  then  prepared,  pursuant  to  the  bargain  and  sale  of 
ihe  30th  of  May,  1844,  and  tendered  to  the  steward,  who  declined  to 
accept  it,  on  the  ground  that  West  had  been  guilty  of  a  forfeiture. 

It  appeared  that  the  rent  received  by  the  defendant  for  the  premises 
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in  qaestion  was  98Z.  15«.  for  one  portion,  and  15{.  for  the  rest, — toge- 
ther 108t  16». 

Mr.  Bray,  who  had  been  steward  of  the  manor  for  about  twenty-five 
years,  proved  that  the  customary  fine  on  a  surrender  and  admittance 
was  two  years'  rent ;  but  that,  if  the  party  came  in  promptly,  a  year 
and  a  half  s  rent  was  usually  taken. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  Spring  Assizes  at 
Kingston  in  1853. 

On  the  part  of  the  defendant,  it  was  objected,  that  he  was  not  bound 
to  come  in  and  be  admitted,  in  the  absence  of  a  special  custom,  or  at  all 
events  not  so  long  as  West  remained  tenant  on  the  roll,  he  being  a 
trustee  for  him ;  that  West's  letter  of  the  28th  of  July,  1852,  was  not 
such  a  disclaimer  as  to  work  a  forfeiture,  but  at  most  could  only  entitle 
the  lord  to  seize  quousque ;  that  the  plain tifi"  at  all  events  was  not  en- 
titled to  the  possession  so  long  as  the  leases  to  Donaldson  and  Bennett 
remained  in  force ;  and  that  the  fine  demanded  for  the  defendant's  ad- 
mission was  unreasonable  and  excessive. 

For  the  plaintiff  it  was  submitted,  that  West's  letter  of  the  28th  of 
July,  1852,  was  a  disclaimer  of  the  lord's  title,  and  an  absolute  for- 
feiture ;  that  the  lease  to  Bennett  was  not  a  lease  granted  in  conformity 
with  the  license ;  that,  assuming  the  leases  to  Donaldson  and  Bennett 
to  be  subsisting  leases  notwithstanding  the  forfeiture,  it  was  not  com- 
petent to  the  defendant,  who  ^claimed  to  defend  as  landlord,  to  ^4^907 
set  up  those  leases ;  and  that  the  defendant  had  never  put  him-  ^ 
self  in  a  position  to  object  to  the  reasonableness  of  the  fine  demanded, 
inasmuch  as  he  had  never  been  admitted. 

The  learned  Judge,  reserving  the  points  of  law,  left  it  to  the  jury  to 
say  whether  or  not  the  fine  demanded  for  the  admission  of  the  defend- 
ant, was  demanded  as  preliminary  to  his  admission,  and  whether  it  was 
unreasonable  in  amount ;  telling  them,  that,  if  they  found  these  ques- 
tions in  the  affirmative,  the  defendant  was  entitled  to  their  verdict. 

The  jury  found  both  those  questions  in  the  affirmative,  and  the 
learned  judge  accordingly  directed  the  verdict  to  be  entered  for  the 
defendant,  reserving  leave  to  the  plaintiff  to  move,  with  a  view  to  the 
facts  being  stated  in  a  special  case  for  the  opinion  of  the  court. 

Bramtvellj  in  Easter  Term,  1853,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  the  learned  judge  having  left  to  the  jury 
an  immaterial  issue,  viz.,  the  reasonableness  or  unreasonableness  of  the 
fine  demanded ;  and,  the  parties  having  failed,  after  much  negotiation, 
to  agree  in  the  statement  of  a  special  case,  the  rule  came  on  for  argu- 
ment. 

Channelly  Serjt.,  and  Lushy  showed  cause  in  Hilary  Term  last. — The 
facts  are  shortly  these.  In  1882,  one  West  became  tenant  of  the  copy- 
holds in  question,  having  been  admitted  thereto  on  the  death  of  his 
father.     In  1837,  West  obtained  a  license  from  the  then  lord  of  the 
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inanor,  Lord  Middleton,  to  lease  part  of  the  premises  to  one  Donaldson 
for  twenty-one  years,  and  in  1841,  he  obtained  a  similar  license  to  lease 
the  other  part  to  one  Bennett,  for  fourteen  years.  These  two  leases 
were  accordingly  granted,  and  were  subsisting  leases  at  the  time  this 
^oqo-i  ejectment  was  brought.  In  *1839,  West  made  a  conditional  sur* 
^  render  in  favour  of  one  Curtis ;  but  Curtis  never  came  in.  In 
1841,  West  became  bankrupt.  His  assignees  sold  his  interest  in  the 
copyhold  tenements  to  the  defendant,  and  Curtis  was  a  party  to  the 
conveyance  to  him.  Upon  the  defendant's  seeking  to  be  admitted,  the 
plaintiff,  who  had  become  possessed  of  the  manor  by  purchase  from  the 
trustees  of  the  late  Lord  Middleton,  at  first  insisted  upon  two  fines, — 
one,  as  upon  the  admission  of  Curtis,  the  other  for  the  defendant's 
admission ;  but,  ultimately,  he  demanded  one  fine  of  313{.,  the  yearly 
value  of  the  premises  being  932.  15«.  and  152.  The  jury  found  that 
that  was  an  unreasonable  demand.  This  rule  was  moved  on  the  ground 
that  the  question  as  to  the  reasonableness  of  the  fine,  was  an  immaterial 
question,  and  ought  pot  to  have  been  submitted  to  the  jury.  Be  that 
as  it  may,  it  is  no  ground  for  a  new  trial,  if  upon  the  whole  undisputed 
facts  of  the  case  the  defendant  is  clearly  entitled  to  retain  his  verdict. 

The  first  point  that  arises,  is,  as  to  West's  disclaimer.  It  is  submit- 
ted,— ^first,  that  it  was  not  competent  to  West  after  his  bankruptcy  to 
disclaim, — secondly,  that  if  it  were  competent  to  him  to  disclaim,  he 
did  not  in  fact  do  so, — thirdly,  that  his  disclaimer  could  only  operate  a 
forfeiture  of  his  own  interest,  and  could  not  affect  the  validity  of  the 
leases  granted  by  him  under  the  lord's  license. 

1.  The  case  of  the  bankruptcy  of  the  copyhold  tenant  is  provided  for 
by  the  6  O.  4,  c.  16.  The  68th  section  enacts,  <<  that  the  commissioners 
shall  have  power,  by  deed  indented  and  enrolled  in  any  of  His  Majesty's 
courts  of  record,  to  make  sale  for  the  benefit  of  the  creditors,  of  any 
copyhold  or  customaryhold  lands,  or  of  any  interest  to  which  any  bank- 
rupt is  entitled  therein,  and  thereby  to  entitle  or  authorize  any  person 
or  persons  on  their  behalf  to  surrender  the  same  for  the  purpose  of 
^pQQ-i  *^^7  purchaser  or  purchasers  being  admitted  thereto."  And  the 
^  69th  section  enacts,  « that  every  person  to  whom  any  sale  of 
copyhold  or  customary  lands  or  tenements  shall  be  made  by  the  com- 
missioners, shall,  before  he  enter  into  or  take  any  profit  of  the  same, 
agree  and  compound  with  the  lords  of  the  manors  of  whom  the  same 
shall  be  holden,  for  fines,  dues,  and  other  services  as  theretofore  have 
been  usually  paid  for  the  same ;  and  thereupon  the  said  lords  shall,  at 
the  next  or  any  subsequent  court  to  be  holden  for  the  said  manors, 
grant  unto  such  vendee,  upon  request,  the  said  copy  or  customary  lands 
or  tenements,  for  such  estate  or  interest  as  shall  have  been  so  sold  to 
him  as  aforesaid,  reserving  the  ancient  rents,  customs,  and  services,  and 
shall  admit  him  tenant  of  the  same."  After  his  bankruptcy,  as  West 
could  not  surrender,  so  neither  could  h6  disclaim.     The  disclaimer  was 
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evidently  broaght  aboat  by  collusion  between  the  plaintiff  and  West. 
[JsRViSy  C.  J. — The  defendant  should  have  got  himself  admitted,  and 
paid  the  lord's  fine.  Instead  of  that,  he  says, — <<  I  am  not  bound  to 
come  in  and  be  admitted:  you  have  already  a  tenant  on  the  roll;" 
whereupon  the  lord  might  very  fairly  say, — <<  If  West  is  still  tenant,  I 
will  make  him  disclaim."]  The  effect  of  the  statute  is,  that  it  wholly 
incapacitates  the  bankrupt :  West's  act,  therefore,  was  as  a  disclaimer 
void. 

2.  Then,  did  West  in  fact  disclaim  ?  He  does  not  in  his  letter  of 
the  28th  of  July,  1852,  say  that  Clarke  has  no  title  as  lord;  but 
merely  that  he,  West,  in  consequence  of  his  bankruptcy,  has  ceased  to 
have  any  interest  in  the  copyhold,  and  therefore  would  not  any  longer 
pay  quit-rents  or  do  service. 

8.  With  respect  to  the  leases,  they  clearly  are  not  affected  by  the 
forfeiture  of  West.  In  Scriven  on  Copyholds,  4th  edit.  p.  489,  it  is 
said  that  <<  A  copyholder  who  has  leased  with  license,  may  forfeit  his 
interest  in  ^reversion  or  remainder,  a  reversioner  ^r  vested  re-  1-^040 
mainder-man  being  in  the  seisin  equally  with  a  tenant  in  posses-  *- 
sion ;  but  such  forfeiture  will  not  affect  the  lease :"  for  which  he  cites 
Turner  v.  Hodges,  Hutt.  101,  102,  Litt.  Rep.  288,  Hetley,  126,  Oilb. 
Ten.  N.  GLIII ;  Whittingham's  Case,  8  Co.  Rep.  45  a ;  Swinnerton 
V.  Miller,  Hob.  177 ;  Vin.  Abr,  Copyhold  (N.  e)  pi.  5.  The  passage 
in  Viner  is  from  the  judgment  in  Turner  v.  Hodges,  Hutt.  102, — «« If 
a  copyholder  makes  a  lease  for  twenty  years,  with  the  license  of  the 
lord,  and  after  die9  without  heirSy  yet  the  lease  shall  stand  against  the 
lord,  by  reason  of  his  license,  which  amounts  to  a  eonfirmation"  Again, 
in  Scriven,  p.  461,  it  is  said, — «  A  lease  of  copyholds  with  license  is 
extendable  at  law,  and  will  be  good,  the  author  apprehends,  even  against 
the  lord  claiming  by  escheat,  or  by  an  act  of  forfeiture,  if  the  license 
were  granted  by  him,  or  by  a  former  lord  seised  in  fee-simple  of  the 
manor ;  (a)  but  such  a  lease  would  not  be  good  against  the  lord  entitled 
in  remainder  or  reversion :"  for  which  he  cites  the  same  authorities  as 
he  cites  before.  If  this  be  a  forfeiture  at  all,  it  is  a  forfeiture  of  the 
reversion,  and  therefore  ejectment  will  not  lie :  see  8  &  9  Vict.  c.  106, 
8.  9;  Co.  Litt.  215  b. 

BramweU  and  PeUrsdofffj  in  support  of  the  rule. — West  being  the 
tenant  upon  the  roll,  and  so  continuing  down  to  the  time  of  his  dis- 
claimer in  July,  1852,  he  is  the  only  person  the  lord  is  bound  to  recog- 
nise :  he  is  tenant  on  the  roll  for  all  purposes,  even  for  the  purpose  of 
working  a  forfeiture.  Thus,  in  Scriven,  p.  128,  it  is  laid  down  that 
« there  can  be  no  substitution  of  a  person  into  the  tenancy  but  by  a 
surrender, — Knight  v,  Cooke,  2  QL  Cas.  48, — ^nor  is  such  substitution 

(a)  Bat  the  learned  aathor  adds  in  a  note» — ^  It  may  be  doabkftil  in  laeh  a  ease  whether  the 
knee  woold  not  be  dieoharged  from  the  payment  of  any  rent" 
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♦9411  *^^™P^^^®  ^^^^^  admittance."  Again,  p.  447,  it  is  said, — "It 
^  shoald  seem  that  a  forfeiture  can  only  arise  by  the  act  of  the 
tenant,  and  therefore,  that,  if  a  disseisor,  or  a  surrenderee  before  ad- 
mittance, or  a  cestui  que  trust,  or  a  guardian,  or  a  stranger  without  the 
assent  of  the  copyholder  (or  even  with  the  assent  of  the  copyholder  if 
a  feme  covert),  commit  waste,  it  is  no  forfeiture."  «  A  surrenderor, 
whether  the  surrender  be  by  way  of  sale  or  mortgage,  is,  until  admit- 
tance of  the  surrenderee,  to  be  regarded  as  a  trustee,  as  far  as  relates 
to  the  lord's  right  of  entry  for  a  forfeiture,  either  by  attainder,  or  an 
act  of  waste,  or  otherwise ;  the  Court  of  King's  Bench  having  decided 
in  a  case  where  by  the  custom  of  the  manor  the  copyhold  lands  are  for- 
feited by  conviction  of  felony,  that  the  conviction  in  a  charge  of  felony 
against  a  copyholder  who  had  surrendered  by  way  of  mortgage,  was  a 
cause  of  forfeiture, — The  King  v.  Lady  Jane  St.  John  Mildmay,  5  B. 
&  Ad.  254  (E.  C.  L.  B.  vol.  27),  2  N.  &  M.  776  (E.  C.  L.  B.  vol.  28) : 
for,  as  a  surrenderor  is  tenant  for  all  purposes  of  service  until  the  ad- 
mittance of  the  suijrenderee,  so  he  is  tenant  for  the  purpose  of  forfeit- 
ing; and  the  court  therefore  held,  in  that  case,  that  a  peremptory 
mandamus  to  the  lady  of  the  manor  to  admit  the  surrenderee  ought  not 
to  issue."  All  that  the  surrenderee  before  admittance  has,  is,  an 
inchoate  right  to  be  admitted.  [Maulb,  J. — Other  persons  may  be 
considered  tenants  inter  se :  but  the  only  person  the  lord  can  look  to, 
is,  the  tenant  actually  upon  the  roll.]  By  the  13  Eliz.  c.  7,  s.  2,  the 
commissioners  were  empowered  to  take  by  their  discretions  order  and 
direction  with  the  lands,  &c.,  of  the  bankrupt,  "  as  well  copy  or  cus- 
tomaryhold  as  freehold ;"  and  s.  3  is  substantially  the  same  as  s.  69 
of  the  6  G.  4,  c.  16.  The  last-mentioned  statute,  however,  was  evi- 
dently framed  upon  a  totally  different  principle  from  the  former :  the 
object  was,  to  prevent  the  copyhold  passing  by  the  act  to  the  assignees. 
*9X0i  ^^^  proper  course  to  have  pursued  here,  *  would  have  been,  for 
'^'^  the  person  appointed  under  s.  68,  to  surrender  to  the  use  of  the 
now  defendant,  and  for  the  defendant  to  have  then  come  in  and  com- 
pounded with  the  lord  under  s.  69.  Scriven,  speaking  of  the  statute, 
says, — p.  802, — "  By  the  68th  section  of  the  bankrupt  act  of  6  G.  4, 
the  commissioners  were  empowered,  by  deed  indented  and  enrolled  in 
any  of  His  Majesty's  courts  of  record,  to  make  sale  for  the  benefit  of 
the  creditors  of  the  bankrupt's  copyhold  or  customary  lands,  or  of  his 
in^rest  therein,  and  thereby  to  authorize  any  person  on  their  behalf  to 
surrender  the  same  for  the  purpose  of  the  purchaser's  being  admitted 
thereto ;  and  the  69th  section  directed  that  the  vendee  should  compound 
with  the  lord  for  the  accustomed  fine,  &c.,  and  that  thereupon  the  lord 
shoald  grant  to  him  the  copyhold  land  for  the  interest  which  should 
have  been  sold  to  him,  and  admit  him  tenant  thereof:  and  the  author 
apprehends  that  the  effect  of  those  provisions  was,  to  render  the  bar- 
gain and  Mile  by  the  commissioners  of  the  bankrupt's  copyhold  pro- 
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perty  to  the  purchaser  a  transfer  of  the  beneficial  right  only,  and  to 
make  the  sarrender  ander  the  authority  contained  in  that  deed  the  ope- 
rative conveyance,  as  regards  the  legal  customary  interest ;  and  the 
more  usual  practice  has  been  for  the  commissioners  to  authorize  the 
bankrupt  himself  to  make  the  surrender  for  the  purpose  of  the  purcha- 
ser's admission  under  the  68th  section  of  the  last-mentioned  act,  which 
surrender  would  have  the  eifect  of  divesting  the  bankrupt  of  his  legal 
interest,  in  case  the  commission  or  the  proceedings  under  it  were  open 
to  any  impeachment  for  irregularity.*'  In  2  Wat  kins  on  Copyholds,  4  th 
edit.  842  n.,  it  is  said, — «  Some  difficulty  necessarily  arises  from  the 
copyhold  property  of  the  bankrupt  being  exempted  from  the  operation 
of  the  61st  section  of  the  act,  whereby  the  legal  estate  is  thrown  back 
upon  the  bankrupt.  But,  though  he  may  perhaps  be  said  to  have  the 
beneficial  ownership  *of  the  property  till  sale  by  the  assignees,  rto^Q 
yet  any  sale  by  him  to  a  purchaser  for  value  without  actual  ^ 
notice,  would,  it  is  apprehended,  be  liable  to  be  overreached  by  an  ap- 
pointment from  the  assignees  to  a  purchaser  pnrsuioit  to  the  act.  There 
is  not  any  specific  period  marked  out  by  the  act  within  which  enrolment 
is  to  be  effected,  but  it  should  be  remembered  that  no  estate  passes  till 
enrolment,  though,  on  the  completion  of  that  ceremony,  the  previous 
admission  of  the  purchaser  will  be  rendered  valid.  The  legal  estate, 
however,  will  not  be  vested  in  him  as  from  the  period  of  his  admittance, 
but  only  from  the  time  of  enrolment :  Bennett  v,  Gandy,  Oarth.  178. 
It  is  not  essential  that  the  bankrupt  himself  should  surrender  to  the 
purchaser's  use,  but,  if  he  can  be  prevailed  on  to  make  such  confirma- 
tory assurance,  the  precaution  of  obtaining  his  concurrence  should  not 
be  neglected."  It  is  plain,  therefore,  from  the  reason  of  the  thing,  as 
well  as  upon  authority,  that,  until  the  power  conferred  under  the  statute 
has  been  acted  upon,  the  interest  in  the  copyhold  for  all  legal  and  tech- 
nical purposes  still  remains  in  the  copyholder.  [Mauls,  J. — The  lord 
was  proceeding,  not  for  a  forfeiture  by  the  present  defendant,  but  for 
a  forfeiture  by  a  person  who  was  of  capacity  to  forfeit,  subject  to  the 
rights  of  certain  persons  to  be  enforced  in  a  certain  way.  Cfhannell^ 
Serjt.,  suggested  that  a  seizure  for  a  defeasible  forfeiture  is  a  seizure 
quousque ;  and,  if  so,  it  should  so  appear  upon  the  roll.]  A  seizure 
quousque  is  a  seizure  of  the  copyholder's  estate :  whereas,  here,  the 
lord  entered  for  a  forfeiture  in  right  of  his  own  estate. 

Then,  it  is  said,  that,  assuming  that  West  could  be  guilty  of  a  for- 
feiture, his  refusal  to  pay  quit-rents  and  to  do  suit  and  service  at  the 
lord's  court  did  not  work  a  forfeiture.  Being  duly  summoned,  he  repu- 
diates his  liability  to  be  called  upon,  saying  that  he  is  no  longer  tenant 
to  the  lord ;  and  his  disclaimer  is  entered  on  the  *roll.  In  Coke's  r^^oAA 
Copyholder,  p.  181,  it  is  said :  «« Of  acts  which  amount  to  for-  ^ 
feiture,  some  are  forfeits  eo  instante  that  they  are  committed,  some  are 
not  forfeits  till  presentment.     Offences  which  are  apparent  and  notori- 
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0118,  of  whioh  the  lord  by  common  presnmption  cannot  choose  bat  have 
notice,  are  forfeitures  eo  instante  that  they  are  committed :  as,  if  by 
special  castom,  apon  the  descent  of  any  copyhold  of  inheritance,  the 
heir  is  tied  upon  three  solemn  proclamations,  made  at  three  several 
courts,  to  come  in  and  be  admitted  to  his  copyhold,  if  he  faileth  to  come 
in,  this  failure  is  a  forfeiture  ipso  facto.  So,  if  a  copyholder  be  suffi- 
ciently warned  to  appear,  and  he  faileth,  this  is  a  forfeiture  ipso  facto. 
If  a  copyholder  in  {he  courl  be  called  and  summoned  to  be  sworn  of  the 
homage,  and  refuseth,  this  is  a  forfeiture  ipso  facto.  So,  if  a  copy- 
holder be  sworn  of  the  homage,  and  then  refuseth  to  present  the  articles 
according  to  his  oath,  this  is  a  forfeiture  ipso  facto.  So,  if  a  copyholder 
will  swear  in  court  that  he  is  none  of  the  lord's  copyholder,  this  is  a 
forfeiture  ipso  facto.'*  In  Belfield  v,  Adams,  8  Bulstr.  80, 1  Roll.  Rep. 
256,  Dodderidge,  J.,  says, — '<If  a  copyholder  do  deny  his  suit,  this  is 
a  forfeiture  ;*'  and  Oroke,  J.,  says, — ^^  If  it  had  been  here  said,  renuit 
or  recusavit  to  do  his  suit,  this  had  been  a  forfeiture."  So,  in  Ham- 
mond t;.  Wemibank,  8  Bulstr.  268,  1  Roll.  Rep.  429,  Montague,  G.  J., 
says, — "  The  performance  of  services  is  incident  to  every  copyholder." 
Haughton,  J.,  says, — "  If  a  copyholder  wilfully  withdraws  his  suit  and 
service  which  he  owes  to  the  lord,  at  his  court,  this  is  a  breach  of  the 
custom,  and  this  is  a  forfeiture  of  his  copyhold  estate.  It  is  here  laid, 
quod  sectam  voluntarie  et  contemptuose  subtraxit,  et  illam  facere  recu- 
savit. It  is  here  also  expressly  said  that  the  baily  did  give  him  notice 
per  speciale  mandatum  domini."  And  Croke,  J.,  adds, — <<  As  touching 
the  castom  to  have  this  to  be  a  forfeiture,  in  some  cases  it  is  so :  a 
*9i^l  *^<^P7^<>1^®^  holds  his  estate  per  redditus,  servitia,  et  consuetn- 
^  dines,  the  which  if  he  does  break,  and  not  perform  the  same,  this 
shall  be  a  forfeiture  of  his  copyhold  estate."  In  Bac.  Abr.  Copyhold 
(L).  1,  it  is  also  laid  down,  that,  «<  if  a  copyholder,  being  duly  sum- 
moned, refuses  to  appear  in  court,  it  is  a  forfeiture  of  his  copyhold ;  for, 
unless  the  copyholders  attend,  there  can  be  no  court  holden."  [Jsrvis, 
C.  J. — Is  the  non-attendance  a  cause  of  forfeiture,  in  every  manor  ?] 
Yes.  The  law  is  similarly  laid  down  in  Yin.  Abr.  Copyhold  [0.  c.]: 
and  see  Parker  v.  Cook,  Style,  241.  It  is  laid  down  in  still  more  gene- 
ral terms  in  Gilbert  on  Tenures,  229,  that  «<  non-appearance  at  court 
after  summons  is  a  forfeiture  of  the  copyhold ;  but,  without  warning,  it 
is  no  forfeiture,  but  only  negligence ;  and,  after  summons,  it  is  a  for- 
feiture, without  an  express  refusal,  as  in  case  of  rent ;  for,  the  con- 
sequence is  more  fatal  in  this  case,  because,  without  the  copyholders' 
attendance,  there  can  be  no  court."  And  the  law  is  similarly  laid  down 
in  the  modern  treatises :  see  Watkin  on  Copyholds,  4th  edit.,  Vol.  1,  p. 
396 ;  Scriven  on  Copyholds,  4th  edit.,  p.  444. 

The  next  question  is,  whether  the  forfeiture  of  West's  estate  affects 
the  leases  granted  to  DT>naldson  and  Bennett,  in  pursuance  of  the 
licenses  of  the  lord.     The  general  rule  of  law  is,  that,  if  a  lessee  holds 
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a  term  with  a  restriction  against  alienation  without  the  consent  of  the 
lessor,  an  assignment  of  the  term  without  such  consent  operates  a  for- 
feiture of  the  whole  interest :  but  that,  if  the  lessee  assigns  or  under- 
lets with  the  consent  of  the  original  lessor,  and  the  lessee  commits  any 
act  which  amounts  to  a  forfeiture,  the  subordinate  right,  though  created 
with  the  sanction  of  the  lessor,  is  destroyed  by  such  forfeiture.  It 
would  be  unreasonable  in  the  extreme  that  a  diiferent  rule  should  pre- 
vail in  the  case  of  copyholds :  for,  if  the  lord's  remedy  be  *sus-  r*o  < /^ 
pended  during  the  existence  of  the  term  granted  under  his  ^ 
license,  the  tenant  might  commit  any  sort  of  forfeiture, — as,  by  cutting 
timber,  or  opening  mines,  and  the  like, — ^with  impunity.  [Maulb,  J. — 
In  the  case  of  a  forfeiture  by  the  copyhold  tenant,  the  lord  would  have 
the  reversion :  it  may  be  that  the  lord  would  be  entitled  to  seize  all  the 
beneficial  interest  of  the  forfeiting  tenant.]  That  would  be  placing  him 
in  a  worse  position  than  any  other  landlord.  The  whole  doctrine  upon 
this  subject  rests  upon  one  or  two  imperfect  passages  in  the  text-writers, 
which,  it  is  submitted,  are  not  warranted  by  the  authorities.  Scriven, 
p.  439,  says, — <<  A  copyholder  who  has  leased  with  license  may  forfeit 
hi$  interest  in  reversion  or  remainder,  a  reversioner  or  vested  remain- 
der-man being  in  the  seisin  equally  with  a  tenant  in  possession ;  but 
such  forfeiture  will  not  affect  the  lease."  For  this  he  cites  Turner  v. 
Hodges,  Hutt.  101, 102,  Litt.Eep.  238;  Gilbert's  Tenures,  N.  CLIII; 
Whittingham's  Case,  8  Go.  Rep.  45  a;  Swinnerton  v.  Miller,  Hob. 
177 ;  and  Yin.  Abr.  Copyhold  [N.  e],  pi.  5 :  but  all  these,  with  the  ex- 
ception of  Whittingham's  Case,  rest  upon  Turner  v.  Hodges,  which  is  a 
mere  obitur  dictum.  [Williams,  J. — Does  Scriven  notice  the  analo- 
gous case  of  the  copyholder  dying  without  heirs  after  making  a  lease 
with  license,  as  is  put  in  Yiner,  and  also  in  Com.  Dig.  Copyhold  (K.  3)?] 
The  act  of  God  would  not  be  strictly  analogous  to  a  forfeiture.  [Maule, 
J. — Do  you  find  any  authority  the  other  way  ?  Is  there  any  instance 
to  be  found  of  the  lord  having  recovered  the  land  from  the  tenant  by 
forfeiture  during  the  continuance  of  a  lease  granted  with  license  ?]  The 
question  never  appears  to  have  arisen.  [Jervis,  C.  J. — It  must  have 
arisen  over  and  over  agaiji,  if  the  point  could  ^have  been  raised.  The 
temptation  is  so  great.  The  estate  of  the  sub-tenant  is  created  with 
the  consent  of  the  lord.]  See  the  diflSculty  the  lord  is  placed  in  by 
that  doctrine :  *there  is  no  privity  between  him  and  the  sub-  t-^c^a't 
tenant  to  enable  him  to  maintain  an  action  for  the  rent.  ^ 

Assuming  that  the  leases  to  Donaldson  and  Bennett  are  valid,  is  it 
competent  to  Arden  to  come  in  and  defend  ?  He  is  not  the  landlord, 
but  Weet  is.  He  can  only  defend  in  respect  of  the  interest  that  is  in 
himself.  He  cannot  rely  on  the  right  of  the  tenants.  In  Doe  d.  Davies 
V.  Creed,  5  Bingh.  827  (E.  C.  L.  B.  vol.  15),  2  M.  &  P.  648,  it  was 
held,  that,  where  a  party  defends  an  ejectment  as  landlord,  and  the 
occupiers  of  the  premises  have  suffered  judgment  by  default,  he  cannot 
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object  that  the  occupiers  have  not  received  notice  to  quit  from  the  Ies« 
sors  of  the  plaintiff, — ^because  he  is  defending  in  respect  of  bis  own 
estate,  not  of  theirs.  The  writ  of  ejectment  under  the  169th  section 
of  the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76,  calls 
upon  the  tenant  and  all  mankind  to  defend.  The  171st  section  enacts, 
<«  that  the  persons  named  as  defendants  in  such  writ,  or  either  of  them, 
shall  be  allowed  to  appear  within  the  time  appointed."  By  s.  172, 
<<  any  other  person  not  named  in  such  writ,  shall,  by  leave  of  the  court 
or  a  judge,  be  allowed  to  appear  and  defend,  on  filing  an  affidavit  show- 
ing that  he  is  in  possession  of  the  land  either  by  himself  or  his  tenant.*' 
And  by  s.  173,  «  any  person  appearing  to  defend  as  landlord  in  respect 
of  property  whereof  he  is  in  possession  only  by  his  tenant,  shall  state 
in  his  appearance  that  he  appears  as  landlord  (which  is  what  Arden  is 
doing  here) ;  and  such  person  shall  be  at  liberty  to  set  up  any  defence 
which  a  landlord  appearing  in  an  action  of  ejectment  has  heretofore 
been  allowed  to  set  up,  and  no  other.''  [Jbrvis,  C.  J. — Suppose 
Donaldson  and  Bennett  had  sold  Arden  their  interest  in  the  leases, 
could  not  Arden  have  defended  as  landlord  ?]  No  doubt  he  could ;  but 
it  would  have  been  in  respect  of  a  different  title. '  [Maulb,  J. — To 
entitle  him  to  recover,  the  plaintiff  must  show  a  good  title.     It  is 
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^enough  for  the  defendant  in  ejectment  to  show  that  he  is  in 


possession  by  himself  or  by  a  tenant.]  Where  a  stranger  is  ad- 
mitted to  defend  in  respect  of  a  particular  estate,  if  the  plaintiff  makes 
a  good  title  as  against  that  estate,  he  succeeds.  [Maulb,  J. — I  do  not 
quite  concur  in  that  general  statement.  Whether  he  has  a  good  title 
or  not,  he  may  defend,  if  in  receipt  of  the  rents.  [Jervis,  G.  J. — ^Iq 
Doe  d.  Hall  v.  Moulsdale,  16  M.  &;  W.  689,t  the  defendant  had  not  a 
shadow  of  title.  Crbsswell,  J. — The  authority  of  Doe  d.  Davies  v. 
Creed  is  a  very  scanty  one.]  Doe  d.  Foster  v.  Williams,  Cowp.  621, 
which  was  there  cited,  is  an  authority  for  the  position  now  contended 
for.  [Williams,  J. — One  who  defends  as  landlord  cannot  set  up  a 
title  which  the  tenant  would  be  estopped  from  setting  up:  Doe  d. 
Knight  V.  Lady  Smythe,  4  M.  &  Selw.  847 :  but  that  is  a  totally 
different  matter.] 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
Various  points  were  made  in  the  course  of  the  argument,  to  which  it  is 
not  necessary  now  particularly  to  advert.  The  ground  of  the  original 
application  was,  that  the  learned  judge  before  whom  the  cause  was  tried 
misdirected  the  jury,  inasmuch  as  he  took  their  opinion  upon  an  imma- 
terial matter.  I  think  there  is  no  doubt  that  the  point  presented  to 
the  jury  teas  immaterial  to  the  decision  of  the  cause.  But  it  was  agreed 
on  by  counsel, — at  least,  one  side  contended  that  it  was  a  fit  matter  to 
be  left ;  and  the  result  of  the  summing  up,  when  explained,  as  it  seems 
to  me,  is, — « I  will  take  your  opinion  upon  the  only  disputed  question 
of  fact,  viz.  the  reasonableness  or  unreasonableness  of  the  fine ;  and, 
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if  yoa  find  the  fine  which  the  lord  demanded  was  an  unreasonable 
one,  you  will  find  your  verdict  for  the  defendant.*'  In  effect,  there- 
fore, he  tells  the  jury,  that,  upon  all  the  undisputed  facts  of  the  case, 
*he  is  of  opinion  that  the  defendant  is  entitled  to  the  verdict,  r^coiq 
And  if,  upon  consideration,  we  should  think,  as  I  believe  we  all  ^ 
do,  that  the  question  submitted  to  the  jury  was  an  immaterial  one,  and 
should  also  think  that  my  Brother  Coleridge  was  right  in  telling  the 
jury,  that,  upon  the  undisputed  facts  of  the  case,  the  defendant  was 
entitled  to  the  verdict,  there  will  be  no  rule. 

Now,  I  think,  that,  upon  the  main  point,  the  learned  judge  was 
right  in  the  view  he  took. 

As  the  foundation  for  the  argument  upon  this  part  of  the  case,  I 
start  with  the  assumption  that  the  tenant  upon  the  roll.  West,  was 
guilty  of  a  forfeiture.  It  is  unnecessary  to  express  any  detailed  opinion 
upon  that  matter.  The  question  then  arises,  whether  the  lord  was 
entitled  to  recover.  The  defendant  insists  that  he  was  not,  because  he 
says  that  he  (tl^e  defendant)  is  entitled  to  set  up  the  leases  which  were 
granted  by  West,  the  tenant  upon  the  roll,  to  Donaldson  and  Bennett, 
with  the  concurrence  of  Clarke,  the  lord  of  the  manor.  I  am  of  opinion, 
upon  the  authorities,  that  Arden  is  entitled  to  set  up  those  leases. 
Indeed,  it  is  not  disputed  that  the  authorities, — pronounced  at  a  time 
when  this  particular  branch  of  the  law  was  more  frequently  discussed 
and  better  understood  than  it  is  at  the  present  day, — justify  him  in  that 
course.  It  is  conceded,  that,  if  a  copyhold  tenant  grant  a  lease  with 
the  license  of  the  lord,  and  the  copyhold  tenant  dies  without  heirs,  the 
lease  continues  a  valid  and  subsisting  lease ;  and  yet  all  the  difficulties 
which  are  supposed  to  exist  in  this  case  would  exist  there.  And  I  do 
not  see  why,  if  the  rule  mentioned  in  the  Digests  be  the  correct  rule, 
there  should  be  any  distinction  between  the  failure  of  a  copyhold  tenant 
by  the  act  of  Ood,  or  death  without  heirs,  and  a  forfeiture  or  disclaimer 
which  equally  leaves  the  lord  without  a  tenant  upon  the  roll.  It  is  said 
that  a  "^lease  which  is  granted  by  the  copyhold  tenant  with  the  r^ottn 
concurrence  of  the  lord,  operates  as  a  grant  by  the  tenant  and  ^ 
a  confirmation  by  the  lord.  It  is  plain,  as  my  Brother  Maule  says, 
that  the  intention  of  the  parties  was,  that  the  lease  should  enure  as  a 
quasi  enfranchisement,  or  as  if  it  were  an  interest  carved  out  of  the 
freehold  estate.  There  may,  it  is  true,  be  difficulties  in  the  way  of  the 
lord,  under  such  circumstances,  getting  his  rent  from  the  sub-tenant. 
Bat  it  may  be  that  the  lease  by  the  copyholder  under  the  lord's  license, 
enuring,  as  I  have  said  before,  as  a  lease  by  the  copyholder  and  a  con- 
firmation by  the  lord  so  long  as  the  lessor  remains  tenant  upon  the  roll, 
on  his  ceasing  to  be  such  tenant  the  confirmation  may  enure  as  a  lease 
from  the  lord,  and  so  there  would  be  a  sufficient  privity  between  him 
and  the  sub-tenant  to  enable  him  to  recover  the  rent.  It  is,  however, 
sufficient,  in  the  view  I  take  of  the  case,  that  the  authorities  are,  as 
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Mr.  Bramwell  admitSy  all  one  way.  That  the  matter  mast  have  arisen 
over  and  over  again,  there  can  be  no  doubt,  where  the  temptation  to 
take  advantage  of  it  was  so  strong  as  almost  to  be  beyond  resistance ; 
and  yet  the  question  seems  never  to  have  been  raised.  From  the 
earliest  times,  it  seems  to  have  been  taken  for  granted,  that,  if  there 
.  be  a  lease  by  a  copyhold  tenant,  with  the  license  of  the  lord,  although 
the  copyhold  tenant  may  commit  a  forfeiture,  the  lease  still  remains  a 
subsisting  lease,  and  the  lord  cannot  enter  upon  the  possession  o(  the 
lessee. 

Then  comes  the  next  question,  whether  the  present  defendant  has  a 
right  to  set  up  that  title.  I  think,  under  the  circumstances,  he  has. 
He  says  he  is  the  landlord.  Rightly  or  wrongly,  the  tenants  Donald- 
son and  Bennett  have  paid  him  rent.  Suppose  they  have  mistaken  hia 
right,  and  that  he  has  acquired  the  estate  by  wrong,  he  is  nevertheless 
their  landlord  in  fact ;  and  he  comes  and  puts  the  lord  to  proof  of  his 
*Q^11  ^^^'^' — ^li^G  ^s^^^ii^g  ^P  A^  outstanding  term  carved  out  of  the 
'  -^  copyhold  estate.  While  that  subsists,  the  lord  cannot  recover ; 
the  action  is  brought  by  the  wrong  person,  or  Donaldson  and  Bennett 
should  have  joined. 

Upon  these  short  and  simple  grounds  it  seems  to  me  that  my  Brother 
Coleridge  was  right  in  telling  the  jury,  that,  if  they  found  the  question 
submitted  to  them  in  the  negative,  they  must  find  their  verdict  for  the 
defendant ;  and,  consequently,  that  this  rule  should  be  discharged. 

Maulb,  J. — I  am  of  the  same  opinion.  With  regard  to  the  point 
first  argued,  viz.  that  the  learned  judge  left  to  the  jury  an  immaterial 
issue,  telling  them  that  the  event  of  the  case  would  turn  upon  whether 
they  found  that  issue  one  way  or  the  other, — the  real  state  of  the  case 
was  this : — There  were  a  number  of  facts  in  evidence  which  might  raise 
various  points  of  law.  Of  these,  two  only  were  the  subject  of  contro- 
versy,—one,  whether  there  was  collusion  between  the  lord  and  West, 
the  forfeiting  tenant, — the  other,  whether  or  not  the  fine  demanded  by 
the  lord  was  reasonable.  The  learned  judge,  without  deciding  whether 
those  were  material  matters  or  not,  left  them  to  the  jury ;  and  he  told 
them,  that,  if  they  found  that  the  fine  demanded  was  an  unreasonable 
one,  they  must  find  a  verdict  for  the  defendant.  If  the  state  of  facts 
justified  a  verdict  for  the  defendant,  that  direction  was  perfectly  right. 
I  think  the  facts  independent  of  those  which  are  altogether  immaterial, 
were  quite  sufficient  to  justify  that  direction. 

Then,  as  to  the  leases, — It  is  said  there  was  a  disclaimer  by  West, 
the  tenant,  of  the  title  of  the  lord,  which  amounted  to  a  forfeiture.  If 
that  disclaimer  did  amount  to  a  forfeiture,  it  was  a  forfeiture  of  West's 
interest  only.  Before  that  took  place.  West  had,  by  the  license  of  the 
MM-}  ^^^^'  gf&Q^^d  two  leases,  to  Donaldson  and  *to  Bennett ;  and, 
-*  unless  West's  forfeiture  operated  to  destroy  those  terms,  the 
plaintiff,  the  lord,  had  no  right.     Upon  the  authorities,  it  seems  to  me 
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to  be  abandantly  clear  that  the  terms  created  by  those  two  leases  ander 
the  lord's  license  were  not  forfeited  by  the  disclaimer  of  West.  The  case 
pat  by  Mr.  Bramwellj  of  a  lease  granted  oat  of  a  larger  term  which  has 
been  surrendered  or  become  forfeited,  is  very  distinguishable  from  the 
present.  In  that  case,  the  sab-lease  is  put  an  end  to,  becaase  it  leans 
upon  and  is  incident  to  a  lease  which  no  longer  subsists.  But,  where  a 
copyholder  leases  by  license  of  the  lord,  the  license  operates  as  a  grant 
out  of  the  lord's  freehold.  By  granting  his  license,  I  think  the  lord  parts 
with  all  right  to  limit  or  impede  the  effect  and  operation  of  the  lease 
granted  under  it.  It  would  be  contrary  to  justice,  and  also  contrary  to 
a  very  considerable  weight  of  authority,  if  it  were  otherwise.  Consider- 
ing the  antiquity  of  this  doctrine,  and  its  conformity  with  general  con- 
venience, and  that  there  is  not  a  shred  of  authority  against  it,  I  think 
we  ought  to  hold  ourselves  bound  by  it.  It  seems  to  me,  therefore, 
that  the  leases  afford  a  good  answer  to  the  action,  unless  the  defendant 
is  precluded  from  setting  them  up. 

Now,  the  theory  and  principle  of  a  man  defending  as  landlord,  is 
this, — that,  whereas,  ordinarily,  the  only  person  who  is  competent  to 
defend  is  the  person  who  is  in  possession  of  the  premises,  the  law 
allows  one  who  is  in  by  a  tenant  to  come  in  and  defend  as  if  he  were 
himself  actually  in  possession, — ^not  in  respect  of  his  having  a  right, 
but  in  respect  of  his  being  actually  in  possession  by  a  tenant  who 
acknowledges  him  as  his  landlord.  Such  a  person  has  a  right  to  say, 
I  am  in  possession,  and,  being  so  in  possession,  he  who  seeks  to  turn 
me  out  must  show  a  good  title,  or  he  must  leave  me  as  he  finds  me. 
Doe  d.  Davies  v.  Creed,  5  Bingb.  827,  2  M.  &  P.  648,  which  was  re- 
ferred to  during  the  argument,  was  a  *case  where  a  man  defend-  r^^oeo 
ing  as  landlord  sought  to  say  that  the  tenancy  of  the  occupiers  *- 
of  the  premises,  who  had  suffered  judgment  by  default,  had  not  been 
put  an  end  to  by  a  notice  to  quit.  The  answer  was, — Tou  deny  the 
title  of  the  landlord ;  you  are,  therefore,  in  the  same  situation  as  a 
tenant  who  denies  the  landlord's  title,  and  who  is  consequently  not 
entitled  to  insist  on  a  notice  to  quit.  The  present  case  is  a  very  dif- 
ferent one  from  that.  Here,  certain  leases  for  terms  of  years  were 
duly  granted.  Since  those  leases  were  made,  the  defendant  says,  "  I 
am  in  possession  in  respect  of  the  tenants  in  the  actual  possession  under 
those  leases  paying  rent  to  me."  He  proves  that  when  he  comes  to  be 
let  in  to  defend  as  landlord.  When  he  comes  to  the  trial,  he  is  in  the 
position  of  any  other  person  who  comes  to  defend.  What  is  there  in 
that  that  is  inconsistent  with  Doe  d.  Davies  v.  Greed  ?  There  is  nothing 
inconsistent  with  the  defendant's  being  in  possession  by  his  tenants, 
and  the  leases  being  actually  subsisting  so  as  to  bar  the  plaintiff's  pos- 
sessory right.  Suppose  the  defendant  had  purchased  those  leases,  and 
had  let  the  lands  to  the  parties  now  in  actual  possession, — ^what  is  there 
to  prevent  the  leases  being  good  and  subsisting  leases  so  as  to  bar  the 

VOL.  XVI.— 24  q2 


253  CLARKE  v.  ARDEN.    E.  T.  1856. 

plaintiff's  right  to  recover  in  this  ejectment,  or  to  prevent  the  defend- 
ant from  being,  as  he  appears  to  be,  in  quasi  possession  hj  the  receipt 
of  the  rent  from  the  parties  in  actual  possession  ?  I  see  no  ground 
afforded  by  what  after  all  is  only  a  slight  dictum,  for  saying  that  this 
case  has  any  resemblance  to  Doe  d.  Davies  v.  Greed.  The  main  point 
there  was  as  to  the  second  elegit,  where  a  moiety  of  the  land  had 
already  been  extended  under  a  former  writ ;  and,  assuming  it  to  have 
been  rightly  decided,  it  does  not  at  all  affect  this  case. 

For  these  reasons,  in  addition  to  the  remarks  which  I  threw  out  in  the 
*9^il  ^^^^^^  ^^  ^^^  argument,  with  a  view  *to  their  being  answered, 
"^  -*  if  they  could  be,  by  the  learned  counsel  for  the  plaintiff,  I  con- 
cur with  the  Lord  Chief  Justice  in  thinking  that  this  rule  should  be 
discharged. 

Crbsswbll,  J. — In  coming  to  the  conclusion  that  this  rule  should  be 
discharged,  it  is  not  necessary  to  maintain  that  the  question  which  the 
learned  judge  left  to  the  jury  was  a  material  one.  It  was,  however,  a 
point  which  had  been  urged  by  counsel ;  and  the  plaintiff  was  in  no  de- 
gree prejudiced  by  its  being  left,  even  if  it  were  immaterial.  Nor  is  it 
necessary  to  decide  the  question  raised  upon  the  bankrupt  act,  whether 
West  could  commit,  or  whether  under  the  circumstances  he  did  commit, 
a  forfeiture.  I  am  of  opinion,  that,  assuming  that  there  was  a  forfeiture 
of  the  estate  by  West,  the  tenant  on  the  roll,  that  forfeiture  did  not 
operate  to  avoid  the  leases  granted  nnder  the  lord's  license  to  Donald- 
son and  Bennett.  The  authorities  npon  that  subject  appear  to  me  to 
be  too  strong  to  be  got  over. 

The  only  remaining  question  is,  whether  the  present  defendant  is  at 
liberty  to  set  up  those  leases.  I  think  the  case  of  Doe  d.  Davies  v. 
Creed  is  by  no  means  an  authority  for  the  contrary ;  neither  is  Doe  d. 
Foster  v.  Williams,  4  B.  &  Aid.  196  (E.  C.  L.  B.  vol.  6),  5  J.  B.  Moore, 
810  (E.  C.  L.  R.  vol.  16),  the  case  upon  which  Doe  d.  Davies  v.  Creed 
professes  or  seems  to  be  founded, — for,  the  particular  view  the  conrt 
took  of  that  point  does  not  very  clearly  appear  from  either  of  the  re- 
ports. There  is  also  a  case  of  Doe  d.  Knight  v.  Smythe,  4  M.  &  Selw. 
847,  where  the  court  appear  to  have  held,  that,  where  a  tenant  has  eome 
in  under  a  particular  individual,  a  person  in  connexion  with  him, — I 
fancy  they  meant  in  collusion  with  him,— cannot  be  permitted  to  deny 
the  title  of  the  party  under  whom  the  tenant  came  into  possession. 
That  is  taking  quite  a  different  ground ;  and  does  not  at  all  interfere 
with  the  general  rule  that  a  party  who  comes  in  to  defend  as 
^landlord,  is  entitled  to  call  upon  the  plaintiff  to  prove  his  title. 
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For  these  reasons,  I  am  of  opinion  that  the  title  of  the  plaintiff 


to  recover  in  this  ejectment  failed. 

Williams,  J. — I  am  of  the  same  opinion.  The  question  really  is, 
whether  the  plaintiff  in  this  case  is  entitled  to  recover  the  copyhold  pre- 
mises in  question  by  reason  of  the  forfeiture  alleged  to  have  been  com- 
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mitted  by  West,  the  copyhold  t'enant.  If  apon  the  whole  case  it  is  plain 
that  he  is  not  so  entitled,  the  learned  judge  was  quite  riglft  in  telling  the 
jury  to  find  for  the  defendant,  and  we  ought  not  to  disturb  their  verdict. 
Now,  whether  the  facts  proved  established  a  case  of  forfeiture  or  not, 
it  is  not  necessary  to  determine;  and  I  am  anxious  that  it  should  be  un- 
derstood that  the  court  give  no  opinion  at  all  upon  that  point.  But, 
assuming  that  West  was  guilty  of  a  forfeiture,  according  to  the  law  as 
laid  down  in  Gomyns's  Digest,  title  Copyholdy  to  which  the  attention  of 
the  learned  counsel  was  directed  in  the  course  of  the  argument,  the  leases 
which  were  granted  by  the  license  of  the  lord,  are  not  determined  either 
by  the  death  of  the  copyhold  tenant,  or  by  any  act  of  the  copyholder 
amounting  to  a  forfeiture.  Now,  the  law  being  so  laid  down  by  so  high 
an  authority  as  Lord  Chief  Baron  Comyns,  I  think  we  ought  not  to 
hesitate  to  act  upon  it,  in  the  absence  of  at  least  equally  cogent  autho- 
rity the  other  way.  Upon  the  authorities  in  Comyns,  is  based  the  notion 
that  the  lord's  license  to  the  copyhold  tenant  to  grant  a  lease  amounts 
to  more  than  a  mere  dispensation  or  absolution  from  the  penalty  of  for- 
feiture, and  that  it  enures  as  a  confirmation  of  the  lease  by  him.  Now, 
if  the  law  be  so,  and  the  forfeiture  of  the  copyholder's  interest  does  not 
operate  upon  the  lease,  it  is  dear,  that,  if  the  defendant  defended  in  this 
ease  as  lessee,  he  would  be  entitled  to  the  verdict.  The  only  question, 
therefore,  is,  ^whether  it  makes  any  difference  that  he  defends  as  r^oe/* 
landlord.  Now,  it  is  not  denied  that  the  general  rule  is,  that,  in  ^ 
ejectment,  the  plaintiff  must  recover  upon  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  his  adversary's.  But  it  is  said  that  Doe 
d.  Davies  v.  Greed  has  established,  that,  where  a  party  defends  as  land- 
lord, he  must  rely  upon  his  own  title,  and  not  upon  that  of  the  tenant  in 
actual  occupation.  I  have  always  considered  Doe  d.  Davies  v.  Creed  to 
be  an  exceptional  case.  All  it  decides  is,  that,  where  a  party  defends 
as  landlord, — the  occupiers  having  sufi'ered  judgment  by  default, — he 
cannot  object  that  they  had  not  received  a  notice  to  quit  from  the  lessor 
of  the  plaintiff*.  Assuming  that  to  be  good  law,  there  is  nothing  in  it  to 
prevent  the  application  to  the  present  case  of  the  general  rule,  which 
requires  the  plaintiff"  to  make  out  his  title,  and  which  I  think  he  has 
failed  to  do.     The  rule  will  therefore  be  discharged. 

Bule  discharged. 


COCKERELL  v.  THE  VAN  DIEMEN'S  LAND  COMPANY 

Mayl. 

PrMtiM  M  to  Tivft  vooe  ezaminatioii  of  witnenei  npon  lammoiia  or  motion  ander  the  Common 
Law  Proeedoro  Aot,  1854»  n.  46,  48. 

The  Van  Diemen's  Land  Company  were  incorporated  by  an  act  of  6 
G.  4y  c.  89y  for  the  cultivation  and  improvement  of  waste  lands  in  the 
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island  of  Van  Diemen'a  Land.  By  6.  5,  (he  shares  in  the  company  were 
declared  to  be  personal  estate.  By  s.  13,  the  diry tors  were  empowered 
to  make  calls.  And  by  s.  14,  it  was  enacted,  ^^  that,  if  any  subscriber, 
or  any  proprietor  or  proprietors  of  any  share  or  shares  in  the  capital 
stock  of  the  said  company,  his,  her,  or  their  execators,  administrators, 
n^onn-y  successors,  or  assigns,  shall  neglect  or  refuse  to  *pay  his,  her,  or 
^  their  part  or  portion  of  the  money  to  be  called  for  by  the  direct- 
ors as  aforesaid,  during  the  space  of  three  calendar  months  next  after 
the  time  appointed  for  payment  thereof,  together  with  lawful  interest 
from  the  time  appointed  for  payment,  then  and  in  every  such  case  such 
person  or  persons  so  neglecting  or  refusing  shall  absolutely  forfeit  all 
his,  her,  or  their  share  or  shares  in  the  capital  stock  of  the  said  com- 
pany, and  all  profits  and  advantages  thereof,  and  all  money  theretofore 
advanced  by  him,  her,  or  them  on  account  thereof,  to  and  for  the  use 
and  benefit  of  the  said  company ;  and  all  shares  which  shall  or  may  be 
so  forfeited  shall  or  may  at  any  time  or  times  thereafter  be  sold  at  a 
public  s^le,  for  the  most  money  that  can  be  gotten  for  the  same,  and 
the  produce  thereof  shall  go  to  and  make  part  of  the  capital  of  the  said 
company ;  but  no  advantage  shall  be  taken  of  such  forfeiture  of  any 
share  or  shares  until  after  thirty  days'  notice  shall  have  been  given  by 
the  directors  of  the  said  company,  under  the  hand  of  the  clerk  of  the 
said  company,  to  the  owner  or  owners  thereof,  by  notice  in  writing  left 
at  his,  her,  or  their  usual  or  last  place  of  abode,  nor  unless  the  same 
shall  be  declared  to  be  forfeited  at  some  general  or  special  general  meet- 
ing of  the  said  proprietors  which  shall  be  held  not  earlier  than  three 
calendar  months  next  after  the  said  forfeiture  shall  happen ;  and  that 
every  such  forfeiture  so  to  be  declared  shall  be  an  absolute  indemnifica- 
tion and  discharge  to  and  for  the  proprietor  and  proprietors,  or  his,  her, 
or  their  executors,  administrators,  successors,  and  assigns,  so  forfeiting, 
against  all  actions,  suits,  and  prosecutions  for  any  breach  of  contract 
or  other  agreement  between  such  proprietor  or  proprietors,  his,  her,  or 
their  executors,  administrators,  successors,  and  assigns,  and  the  said 
company,  with  regard  to  the  future  carrying  on  and  managing  of  the 
said  company." 

MRQ-y  *The  plaintiff,  who  had  been  a. shareholder  and  director  of  the 
^  company,  sought  to  recover  the  value  of  certain  shares  to  which 
he  alleged  that  he  was  entitled.  To  this  action,  the  defendants  pleaded, 
amongst  others,  a  pica  setting  up  a  forfeiture  of  the  shares  in  question 
under  the  above  section,  for  non-payment  of  calls. 

The  cause  was  tried  before  Jervis,  0.  J.,  at  the  sittings  at  Guildhall 
after  last  Hilary  Term. 

On  the  part  of  the  defendants,  it  was  sought  to  prove  that  the  follow- 
ing notice,  dated  the  15th  of  May,  1852,  signed  by  the  clerk  of  the 
company,  was  duly  served  upon  the  plaintiff: — 
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'(By  the  court  of  directors  of  the  Van  Diemen's  Land  Company. 

«<  I  hereby  giTo  you  notice,  that,  at  a  general  court  of  proprietors  of 
the  said  company,  held  on  the  81st  of  March,  1851,  it  was,  amongst 
other  things,  resolved,  that,  in  conseqaence  of  year  having  neglected  to 
pay  the  calls  on  the  shares  standing  in  yonr  name,  for  the  space  of 
three  calendar  months  next  after  the  time  appointed  for  the  payment 
thereof,  the  same  shares,  and  all  franchise  and  interest  therein,  and  all 
the  profits  and  advantages  thereof,  and  all  money  theretofore  advanced 
on  receipt  thereof,  should  be  absolutely  forfeited  to  and  for  the  use  and 
benefit  of  the  said  company ;  and  the  same  were  thereby  declared  to  be 
forfeited  accordingly,  and  you  were  thereby  declared  disfranchised  and 
removed  from  the  said  company ;  but  no  advantage  will  be  taken  of 
such  forfeiture  until  the  expiration  of  thirty  days  from  the  date  of  this 
notice." 

In  order  to  prove  the  delivery  of  this  notice,  one  Feuillade  was 
called.  He  stated,  that,  on  the  15th  of  May,  1852,  he  went  to  No.  8, 
Austin  Friars,  the  late  counting-house  of  the  plaintiff,  for  the  purpose 
of  serving  the  notice,  which  was  enclosed  in  an  envelope  addressed  to 
the  plaintiff;  that  he  found  the  ^counting-house  closed  (the  firm  1-^.2^0 
having  failed  in  the  year  1847),  and  a  board  affixed  to  the  pre-  ^ 
mises,  inscribed  as  follows : — <«  Letters  and  communications  for  Cock- 
erell,  Larpent,  &  Co.,  to  be  left  at  the  office  of  J.  E.  Coleman,  86, 
Coleman  Street ;"  that  he  went  there,  and  saw  Coleman,  who  told  him 
the  plaintiff  was  abroad,  but  that  he  would  procure  a  friend  of  the 
plaintiff's  to  accept  service  of  the  notice. 

Mr.  Coleman,  who  was  subpodnaed  to  produce  the  notice,  said  he  had 
never  heard  of  the  notice ;  that  he  remembered  a  letter  for  Cockerell 
being  left  with  him,  but  could  not  state  exactly  what  he  did  with  it,  but, 
to  the  best  of  his  recollection,  he  forwarded  it  to  one  Noble,  who  was  a 
partner  in  the  house  of  Cockerell,  Larpent,  &  Co.,  and  then  in  London ; 
that  he,  Coleman,  did  not  open  communications  addressed  to  the  several 
partners,  but  gave  directions  for  them  to  be  forwarded  to  Noble ;  that 
he  only  opened  communications  addressed  to  the  firm ;  and  that  his 
impression  was  that  the  notice  was  sent  to  Noble. 

Noble  had  not  been  subpoenaed ;  and  the  Lord  Chief  Justice  refused 
to  admit  secondary  evidence  of  the  notice. 

A  verdict  was  taken  for  the  plaintiff,  who  distinctly  swore  he  never 
saw  or  heard  of  the  notice, — subject  to  the  opinion  of  the  court  upon  a 
special  case,  and  without  prejudice  to  an  application  on  the  part  of  the 
defendants  for  a  new  trial,  upon  affidavits. 

ByleSj  Serjt.,  on  a  former  day  in  this  term,  moved  accordingly,  upon 
affidavits  stating,  that  the  deponent,  who  had  had  the  management  of 
the  defence,  had  no  reason  to  believe  or  suspect  that  Noble  had  ever 
had  anything  to  do  with  the  shares  or  with  the  notice,  or  that  it  ever 
came  to  his  hands,  or  the  deponent  would  have  caused  him  to  be  sub- 
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poenaed  to  attend  at  the  *trial ;  that  he  was  snrpriaed  bj  the  evi- 
dence given  bj  Coleman ;  and  that,  after  the  trial,  he  called  on 
Noble,  and  inquired  of  him  if  he  ever  received  the  notice,  but  that 
Noble  declined  to  answer  anj  questions  except  in  the  presence  of 
his  solicitors,  who  were  also  solicitors  for  the  plaintiff;  and  that  they 
declined  to  consent  to  Noble's  being  examined  otherwise  than  in  the 
witness-box. 

This  is  precisely  the  case  that  is  provided  for  by  the  46th  section  of 
the  Common  Law  Procedure  Act,  1854,  17  k  18  Vict.  c.  125,  which 
enacts,  that,  <<  upon  the  hearing  of  any  motion  or  summons,  it  shall  be 
lawful  for  the  court  or  judge,  at  their  or  his  discretion,  and  upon  such 
terms  as  they  or  he  shall  think  reasonable,  from  time  to  time  to  order 
such  documents  as  they  or  he  may  think  fit  to  be  produced,  and  such 
witnesses  as  they  or  he  may  think  necessary  to  appear  and  be  examined 
viv&  voce,  either  before  such  court  or  judge,  or  before  the  master,  and, 
upon  hearing  such  evidence,  or  reading  the  report  of  such  master,  to 
make  such  rule  or  order  as  may  be  just."  [Williams,  J. — Does  that 
mean,  with  reference  to  the  subject  of  the  motion  ?  Cresswbll,  J.^- 
Can  you  read  Noble's  evidence,  or  can  we  use  it,  on  the  rule  ?  Jbryis, 
C.  J. — You  want  to  have  a  conversation  with  Noble,  in  order  to  ascer* 
tain  what  he  will  say  upon  another  trial.]  What  is  the  defendant  to 
do  ?  Noble  is  evidently  an  unwilling  witness :  if  we  serve  him  with  a 
subpoena  duces  tecum,  he  may  decline  to  search  for  the  document. 
[Jervis,  C.  J. — If  you  had  called  upon  Noble  to  make  an  affidavit,  and 
he  declined  to  do  so,  you  might  be  in  a  different  position.]  That  would 
be  ground  for  a  substantive  motion  under  s.  48,  which  provides,  that 
<<  any  party  to  any  civil  action  or  other  civil  proceeding  in  any  of  the 
superior  courts,  requiring  the  affidavit  of  a  person  who  refuses  to  make 
an  affidavit,  may  apply  by  summons  for  an  order  to  such  person  to 
*9fi11  *^PP^^^  ^^^  ^®  examined  upon  oath  before  a  judge  or  master,  to 
•^  whom  it  may  be  most  convenient  to  refer  such  examination,  as 
to  the  matters  concerning  which  he  has  refused  to  make  an  affidavit ; 
and  a  judge  may,  if  he  think  fit,  make  such  order  for  the  attendance 
of  such  person  before  the  person  therein  appointed  to  take  such  exami- 
nation, for  the  purpose  of  being  examined  as  aforesaid,  and  for  the  pro- 
duction of  any  writings  or  documents  to  be  mentioned  in  such  order, 
and  may  therein  impose  such  terms  as  to  such  examination,  and  the 
costs  of  the  application  and  proceedings  thereon,  as  he  shall  think  just." 
[Crbsswbll,  J. — I  feel  great  difficulty  in  doing  what  you  ask  under  s. 
48.  The  object  of  that  section  seems  to  be,  to  enable  the  court  to 
compel  a  party  refusing  to  make  an  affidavit,  to  be  examined  vivfi  voce. 
Jbryis,  C.  J. — It  is  somewhat  analogous  to  a  subpoena  to  compel  evi- 
dence. In  truth,  you  want  Noble's  evidence,  to  form  the  basis  for  this 
rule.]  There  can  be  no  reason  why  this  motion  should  not  be  adjourned, 
under  s.  46,  until  we  can  procure  the  examination  of  Noble.    [Jbryis, 
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C.  J. — It  may  be  that  yon  want  materials  to  enable  joa  to  make  this 
motion :  in  that  case,  jou  mast  go  to  a  judge  at  chambers  for  the  pur- 
pose of  availing  yourself  of  this  act.  Or  it  may  be  that  the  court, 
proprio  vigore,  may  upon  the  motion  require  further  information.  That 
would  seem  to  be  the  meaning  of  the  46th  section :  but  that  must  be 
when  the  rule  comes  on  for  hearing^  not  on  moving  for  a  rule  to  show 
cause.  Suppose  we  grant  you  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  and  why  you  should  not  have  a  conversation  with 
Mr.  Noble ;  and  suppose  your  rule  is  made  absolute ;  you  have  your 
conversation  with  Noble.  What  then  7  You  could  not  use  it  on  the 
motion,  and  it  would  not  be  admissible  on  the  trial !]  It  would  not  be 
part  of  the  rule :  it  would  be  merely  an  order  mandatory.  [Crowder, 
J. — The  *proper  time  for  asking  for  that,  will  be,  when  cause  r<,o/»o 
comes  to  be  shown  against  your  rule.]  ^ 

A  rule  was  ultimately  granted  for  a  new  trial,  on  the  ground  of  sur- 
prise. 

Montagt^  Smithy  on  a  subsequent  day,  showed  cause. — He  submitted 
that  there  was  no  surprise  in  the  proper  sense  of  the  word.  He  re- 
ferred to  Austin  V.  Evans,  2  M.  &  G.  430  (E.  G.  L.  R.  vol.  40),  and 
Rearden  v.  Minter,  5  M.  &;  6.  204  (E.  G.  L.  R.  vol.  44),  6  Scott,  N.  R. 
237 ;  in  the  former  of  which  it  was  held,  that  a  party  nonsuited  for 
non-production  of  a  document  from  a  public  ofiBce,  is  not  entitled  to  a 
new  trial  on  the  ground  of  surprise,  where  he  has  served  a  clerk  in  the 
office  with  a  subpoena  duces  tecum  to  produce  the  document,  but  has 
omitted  to  apply  to  the  head  of  the  office  for  permission  for  its  produc- 
tion :  and  in  the  latter,  in  an  action  by  A.  against  B.  for  commission 
due  to  A.  as  agent  for  B.,  in  procuring  him  an  apprentice,  B.  produced 
the  deed  of  apprenticeship,  under  notice,  and,  there  being  an  attesting 
witness  to  it  who  was  not  called,  A.  was  nonsuited, — and  it  was  held 
th  It  A.  was  not  entitled  to  a  new  trial  on  the  ground  of  surprise,  though 
he  was  not  aware  before  the  trial  that  there  was  an  attesting  witness, — 
it  not  appearing  that  he  had  made  any  inquiry  on  the  subject.  [Crbss- 
WBLL,  J. — Both  those  were  cases  of  nonsuit,  where  the  plaintiff  might 
come  again.  I  have  known  a  new  trial  granted  where  the  plaintiff  was 
nonsuited  on  the  ground  of  a  document  not  being  stamped.] 

The  rule  for  a  new  trial  was  enlarged  by  consent,  it  being  provided 
by  the  rule  for  the  enlargement  that  Noble's  evidence  should  be  taken 
vivfi  voce  before  the  master. 

It  appeared  upon  Noble's  examination,  that  the  partnership  of 
Oockerell,  Larpent,  k  Go.  was  dissolved  in  *March,  1848 ;  that  r^nf^o 
Mr.  Gockerell,  after  the  dissolution  of  the  firm,  had  a  residence  ^ 
or  place  of  abode  at  Burton  Hill,  and  afterwards  at  Loughton,  in  Essez, 
nntil  he  went  abroad ;  that  Gockerell  went  abroad  long  before  the  office 
in  Austin  Friars  was  closed ;  that  it  was  not  until  the  office  was  closed 
that  the  board  referring  to  Coleman  was  put  up ;  that  this  board  was 
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put  op,  as  far  as  Noble,  who  was  the  acting  partner  in  the  liquidation 
of  the  affairs  of  the  firm,  believed,  bj  Coleman,  withoat  communication 
with  the  partners ;  and  that,  if  Coleman  had  forwarded  the  notice  in 
question  to  his  (Noble's)  counting-house,  it  might  have  been  forwarded, 
under  his  general  orders  to  that  effect,  to  the  plaintiff's  brother. 
The  following  rule  was  afterwards  drawn  up,  by  consent : — 

«( Rule  discharged, — a  special  case  to  be  stated  for  the  opinion 
of  the  court ;  the  examination  of  Noble  to  be  added  to  the 
judge's  notes  taken  at  the  triai,  and  to  be  inserted  in  the 
case ;  the  notice,  and  the  letter  accompanying  the  same,  to 
be  taken  as  read,  on  the  ground  that  the  originals  were  lost, 
without  prejudice  to  any  question  as  to  the  service  of  such 
notice." 


*264]  *COOPER  V.  PEQG.    May  5. 

By  nn  order  of  reference,  in  an  action  for  an  injnry  to  the  plaintUPs  reversion  by  making  a  drain 
into  hia  premises,  a  rerdiot  was  directed  to  be  entered  for  the  plaintiflT,  elaim  600/.,  eoetj  40*., 
subject  to  the  award  of  a  barrister,  to  whom  the  cause  and  aU  matters  In  difference  were 
referred,  and  who  was  empowered  to  direct  a  Tcrdiot  for  the  plaintiff  or  the  defendant  aa  he 
should  think  proper, — the  arbitrator  to  have  all  the  same  powers  as  the  court  or  a  Judge  sitting 
at  Nisi  Prins,  and  the  costs  of  the  suit  to  abide  the  CYcnt  of  the  award,  and  the  costs  of  the 
reference  and  award  to  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  by  his  award  found  all  the  issues  in  the  action  in  fkTonr  of  the  plaintiff,  except 
the  first,  and  that  he  found  partly  for  the  plaintiff  and  partly  for  the  defendant ;  and  be 
further  directed  that  the  verdict  entered  for  the  plaintiff  should  stand,  but  that  the  damagea 
should  be  reduced  to  on€  farthing  ;  and  he  further  ordered  the  defendant  to  pay  the  plain- 
tiff 5/.  :— 

Held,  that  the  plaintiff  was  not,  in  the  absence  of  a  eertillcate  under  the  3  ft  4  Viet  o*  24,  s.  2, 
entitled  to  the  costs  of  the  cause ;  and,  the  postea  having  been  erroneously  made  up  with  the 
following  assessment  of  damages  and  costs, — **  and  the  jury  acsess  the  claim  of  the  plaintiff 
over  and  above  his  costs  of  suit  to  one  farthing,  and  for  tho§e  co$t»  to  40«./' — the  court  allowed 
it  to  be  amended,  by  striking  out  the  words  in  italics. 

Held  aUo,  that  upon  moving  for  the  rule,  it  was  not  necessary  for  the  defendant  to  bring  before 
the  court  the  order  of  reference,  but  that  it  was  enough  to  show  the  award,  which  recited  it ; 
for,  that,  if  there  was  anything  in  the  order  of  Nisi  Prius  itaelf  inconsistent  with  what  was 
recited  In  the  awardf  it  was  for  the  other  side  to  show  it. 

This  was  an  action  upon  the  case  for  an  injury  to  the  plaintiff's  re- 
version. The  declaration  stated,  that,  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  defendant  as  thereinafter  men- 
tioned, divers,  to  wit,  two  messuages  and  premises,  with  the  appurte- 
nances, were,  and  still  are,  in  the  possession  and  occupation  of  one 
Joseph  Dunstan,  as  tenant  thereof  to  the  plaintiff,  the  reversion  thereof 
then  and  still  belonging  to  the  plaintiff,  and  extending  under  and  along 
the  said  messuages  and  premises,  with  the  appurtenances,  respectively, 
and  communicating  therewith,  and  being  parcel  thereof  respectively, 
there  then  was,  and  still  is,  a  certain  drain  or  sewer  for  the  drainage 
and  conveyance  of  water,  filth,  and  refuse  from  the  said  messuages  and 
premises  respectively  unto  and  into  a  certain  public  and  common  drain 
or  sewer  near  thereto :  Yet  the  defendant,  well  knowing  the  premises, 
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but  intending  to  injare  the  plaintiff  in  his  reyersionary  estate  and  inte- 
rest of  and  in  the  said  messuages  and  premises,  with  the  appurtenances, 
respectively,  whilst  the  said  messuages  and  premises,  with  the  appurte- 
nances, were  so  in  the  possession  and  occupation  of  the  said  tenant  of 
the  plaintiff,  and  the  plaintiff  was  so  interested  therein  as  aforesaid,  to 
wit,  on,  &c.,  ^wrongfully  and  injuriously,  and  without  the  license  r«o£*e 
and  against  the  will  of  the  plaintiff,  caused  a  certain  opening  and  ^ 
entrance  to  be  made  into  the  said  drain  or  sewer  so  extending  under 
and  along  the  said  messuages  and  premises,  with  the  appurtenances,  as 
aforesaid,  and  then  and  on  divers  other  days  and  times  between  the  day  i 

aforesaid  and  the  commencement  of  this  suit,  wrongfully  and  injuri- 
ously, and  without  the  license  and  against  the  will  of  the  plaintiff, 
caused  to  be  diverted  and  carried  by  and  through  the  said  opening  and 
entrance  into  the  said  drain  or  sewer,  and  under  and  along  the  said  mes- 
suages and  premises,  with  the  appurtenances,  respectively,  divers  large 
quantities  of  filth,  soil,  and  refuse,  and  therewith  wrongfully  and  inju- 
riously caused  the  said  drain  or  sewer  to  be  filled,  choked,  and  ob- 
structed, and  kept  and  continued  the  said  opening  and  entrance  so 
made,  and  the  said  drain  or  sewer  so  filled,  choked,  and  obstructed  as 
aforesaid,  for  a  long  space  of  time,  to  wit,  thence  hitherto ;  and  by 
means  and  in  consequence  of  the  defendant  so  causing  the  said  opening 
and  entrance  to  be  made  and  continued  as  aforesaid,  and  so  causing  to 
be  diverted  and  carried  by  and  through  the  same  into  the  said  drain  or 
sewer  such  filth,  soil,  and  refuse  as  aforesaid,  and  so  causing  the  said 
drain  or  sewer  to  be  so  filled,  choked,  and  obstructed  as  aforesaid,  and 
80  continuing  the  same  filled,  choked,  and  obstructed  as  aforesaid,  the 
said  drain  or  sewer  had  become  and  was  unfit  and  insufficient  for  the 
drainage  and  conveyance  of  the  water,  filth,  and  refuse  from  the  said 
messuages  and  premises  as  aforesaid,  or  either  of  them,  and  thereby  the 
said  messuages  and  premises,  with  the  appurtenances,  respectively,  had 
been  and  were  rendered  foul,  damp,  and  unwholesome,  and  had  become 
and  were  greatly  injured  and  deteriorated  in  value,  and  the  plaintiff  had 
been  and  was  greatly  injured  and  aggrieved  in  his  said  reversionary 
estate  and  ^interest  of  and  in  the  said  messuages  and  premises,  r^o^/* 
with  the  appurtenances :  And  the  plaintiff  claimed  5002.  '- 

The  defendant  pleaded, — first,  not  guilty, — ^secondly,  that  the  rever- 
sion did  not  belong  to  the  plaintiff,  as  alleged, — thirdly,  that  there  was 
no  such  drain  or  sewer  as  first  mentioned  in  the  declaration, — fourthly, 
that  the  said  first-mentioned  drain  or  sewer  was  not  such  parcel  as 
alleged, — fifthly,  that  the  grievances  complained  of  were,  and  each  of 
them  was,  committed  by  the  leave  and  license  of  the  plaintiff.  Issue 
thereon. 

By  an  order  of  Nisi  Frius  made  on  the  16th  of  June  last,  it  was 
ordered,  that  a  verdict  be  entered  for  the  plaintiff,  claim  5002.,  costs 
40».,  subject  to  the  award  of  a  barrister,  who  was  thereby  empowered 
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to  direct  that  a  verdict  should  be  entered  for  the  plaintiff  or  the  defend- 
ant as  he  should  think  proper,  and  to  whom  the  cause  and  all  matters 
in  difference  between  the  parties  were  thereby  referred ;  that  the  arbi- 
trator should  have  all  the  same  power  as  the  court  or  a  judge  sitting  at 
Nisi  Frius ;  that  the  arbitrator  should  view  the  premises  mentioned  in 
the  declaration,  and  award  what  should  be  done  between  the  said  par* 
ties  with  reference  thereto ;  that  all  other  parties  interested  should  be 
at  liberty  to  become  parties  to  the  said  reference ;  and  that  the  costs  of 
the  said  suitf  to  be  taxed,  should  abide  the  event  of  the  said  award,  and 
that  the  costs  of  the  reference  and  awards  to  be  taxed,  should  be  in  the 
discretion  of  the  arbitrator. 

On  the  SOth  of  June,  the  following  order  was  made  by  Cress- 
well,  J. : — 

t^Upon  hearing  the  attorneys  or  agents  for  the  plaintiff  and  the 
defendant,  and  also  for  John  Hopper  and  Mary  Woodhouse,  the  defend- 
ants in  two  certain  actions  now  pending  in  this  court  at  the  suit  of  the 
plaintiff,  and  being  parties  interested  in  the  subject-matter  of  the 
reference  hereinafter  mentioned,  and  also  for  Francis  Orme  and  Joseph 
**2f)71  ^^^^^^^9  other  parties  interested  in  *the  subject-matter  of  the 
•^  said  reference,  and  by  consent,  and  in  pursuance  of  the  provi- 
sions contained  in  a  certain  order  of  Nisi  Prius  made  in  this  cause  on  the 
16th  of  June  instant,  I  do  order  that  the  said  John  Hopper,  Mary  Wood- 
house,  Francis  Orme,  and  Joseph  Dunstan,  do  become  parties  to  the 
reference  by  the  said  order  of  Nisi  Prius  made  to  R.  E.  T.,  Esq.,  who 
shall  have  power  to  decide  the  issues  joined  in  the  said  actions  as  he 
shall  think  fit, — the  costs  of  such  two  last-mentioned  actions  to  abide 
the  event  of  the  award  of  the  said  R.  E.  T.,  Esq. :  and  I  do  further 
order  that  the  said  arbitrator  shall  have  no  power  to  award  any  costs 
as  against  the  said  Joseph  Dunstan." 

The  arbitrator  made  his  award  on  the  24th  of  November  last,  and, 
after  reciting  the  order  of  reference,  and  that  <<  two  several  actions  had 
been  brought  in  this  court  by  the  plaintiff  against  Sarah  Woodhouse 
and  John  Hopper  in  respect  of  the  causes  of  action  complained  of  by 
the  plaintiff  in  the  said  first-mentioned  action,  and  the  said  Sarah  Wood- 
house  and  John  Hopper  were  parties  interested  in  the  matters  referred 
to  him  by  the  said  order,  and  issue  had  been  joined  in  the  said  actions 
respectively,  and  that  Francis  Orme  and  Joseph  Dunstan  were  also  par- 
ties interested  in  the  matters  so  referred  to  him  as  aforesaid,"  and  after 
setting  out  the  order  of  the  16th  of  June,  he  proceeded  to  award  as 
follows : — 

(( Now,  I  the  said  R.  E.  T.,  having  taken  upon  me  the  burthen  of  the 
said  reference,  having  viewed  the  premises,  and  having  examined  upon 
oath  all  such  witnesses  as  were  produced  before  me  by  the  said  parties 
respeotively,  and  having  duly  weighed  and  considered  all  the  allegations. 
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proofs,  and  vouchers  made  and  produced  before  me,  do  award,  order,  and 
adjudge  in  manner  following :— • 

"  First, — ^In  the  said  action  brought  by  W.  Cooper  *against  W.  r:|t2gQ 
Pegg,  I  do  award,  order,  and  determine  the  second,  third,  fourth,  *- 
and  fifth  issues  joined  in  the  said  action  in  favour  of  the  plaintiiT, 
Cooper ;  and,  as  to  so  much  of  the  first  issue  as  relates  to  the  causing  a 
certain  opening  and  entrance  to  be  made  hy  the  said  W.  Pegg  into  the 
drain  or  sewer  mentioned  in  the  declaration^  I  awards  order^  and  deter- 
mine  the  same  in  favour  of  the  said  W.  Pegg  ;  and,  as  to  the  residue  of 
the  said  first  issue,  I  do  award,  order,  and  determine  the  same  in  favour 
of  the  said  W.  Cooper :  And  I  do  award,  order,  and  determine  that  the 
verdict  entered  up  for  the  plaintiff  shall  stand,  but  that  the  damages  be 
reduced  to  the  sum  of  one  farthing : 

^<  Secondly, — In  the  action  brought  by  the  said  W.  Cooper  against 
Mary  Woodhouse,  I  do  find  each  of  the  issues  joined  in  the  said  action 
in  favour  of  the  said  W.  Cooper ;  and  I  do  award,  order,  and  determine 
that  the  said  Mary  Woodhouse  do  pay  to  the  said  W.  Cooper  the  sum 
of  .102.  at  the  time  and  place  hereinafter  mentioned : 

«  Thirdly, — In  the  said  action  brought  by  the  said  W.  Cooper  against 
the  said  John  Hopper,  I  do  find  each  of  the  issues  joined  in  the  said 
action  in  favour  of  the  said  W.  Cooper ;  and  I  do  award,  order,  and 
determine  that  the  said  John  Hopper  do  pay  to  the  said  W.  Cooper  the 
Bum  of  102.  at  the  time  and  place  hereinafter  mentioned : 

<(  Fourthly, — ^I  do  award,  order,  and  determine  that  the  said  Francis 
Orme  do  pay  to  the  said  W.  Cooper  the  sum  of  152.,  and  the  said  W. 
Pegg  do  pay  to  the  plaintiff  the  sum  of  5Z.,  at  the  time  and  place  here- 
inafter mentioned  : 

«  Fifthly, — I  do  award,  order,  and  determine  that  the  said  W.  Cooper 
do  and  shall,  at  his  own  costs  and  expenses,  and  with  all  speed  and  des- 
patch, substitute  a  nine-inch  drain  for  and  in  lieu  of  the  four-inch  drain 
*which  now  runs  from  the  six-inch  drain  made  by  the  said  W.  r^ofjo 
Cooper  into  the  common  sewer  in  front  of  the  house  occupied  by  '- 
the  said  Joseph  Dunstan  as  tenant  to  the  said  W.  Cooper,  and  do  also 
substitute  an  elbow-pipe  at  the  point  opposite  the  cottage  occupied  by 
Sarah  Todd,  for  and  in  lieu  of  the  man-hole  by  means  of  which  the 
drainage  of  the  said  cottage  now  runs  into  the  said  six-inch  drain  of  the 
plaintiff:  And  I  do  award,  order,  and  determine  that  neither  the  said 
W.  Cooper  by  himself  or  by  his  tenants  of  the  said  premises  now  occu- 
pied by  the  said  Joseph  Dunstan  and  Sarah  Todd,  or  by  any  other  per- 
son, nor  the  said  Joseph  Dunstan,  do  or  shall  in  any  way  interfere  with 
the  drain  made  in  the  garden  of  the  said  Mary  Woodhouse,  and  com- 
municating with  the  said  drain  of  the  plaintiff,  or  do  anything  to  cut  off 
the  said  communication,  or  to  prevent  the  drainage  from  the  houses 
numbered  9,  10,  11,  and  12,  in  Coburg  Place,  Bayswater,  running 
through  and  along  the  said  drain  in  the  garden  of  the  house  No.  9^  being 
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the  house  occnpied  by  the  said  Mary  Woodhouse,  into  the  said  drain  of 
the  plaintiff,  and  from  thence  into  the  common  sewer :  And  I  do  award 
and  order  that  the  said  Joseph  Danstan  do  and  shall  allow  the  said  W. 
Cooper  and  his  workmen  the  free  nsp  and  entrance  into  the  premises 
occupied  by  him  as  the  tenant  of  the  said  W.  Cooper,  for  the  purpose 
of  making  the  said  nine-inch  drain,  and  substituting  the  said  elbow- 
pipe  :  And  I  do  award,  order,  and  determine  that  the  said  sums  of  107., 
15Z.,  10/.,  and  52.,  be  paid  respectively  by  the  said  Mary  Woodhouse, 
Francis  Orme,  and  John  Hopper,  and  William  Pegg,  on,  &c.,  at,  &c. : 
And  I  do  further  award,  order,  and  determine  that  the  said  W.  Cooper 
do  bear  and  sustain  his  own  costs  and  the  costs  of  the  said  Joseph  Dun- 
Stan  incurred  by  them  in  and  about  this  reference ;  and  that  the  said 
William  Pegg,  Mary  Woodhouse,  and  Francis  Orme,  and  John  Hopper, 
*2701  ^°  respectively  bear  and  sustain  *each  of  them  their  own  costs 
-*  incurred  in  and  about  this  reference ;  and  that  the  said  William 
Pegg  do  pay  one-fifth,  the  said  Mary  Woodhouse  one-fifth,  the  said  John 
Hopper  one-fifth,  and  the  said  Francis  Orme  two-fifths  of  the  costs  of 
this  my  award : 

(<  And  lastly,  I  do  award,  order,  and  determine,  that,  save  as  above 
awarded,  the  said  several  parties  have  no  cause  of  action,  right,  or  claim 
against  each  other  in  respect  of  the  matters  referred  to  me  as  afore- 
said." 

The  postea  in  the  case  of  Cooper  v.  Pegg  was  made  up  in  conformity 
with  the  finding  of  the  arbitrator  upon  the  several  issues ;  but  it  con- 
cluded thus, — <<  And  they  (the  jury)  assess  the  claim  of  the  plaintiff, 
over  and  above  his  eotts  of  suitf  to  one  farthing,  and  for  thone  costs  to 
40«." 

Oghj  in  Michaelmas  Term  last, — the  order  of  reference  having  been 
made  a  rule  of  court,  but  the  master  having  stayed  the  taxation  of  the 
plaintiff's  costs  of  the  action,  for  the  opinion  of  the  court,  as  to  whether 
the  plaintiff  was  entitled  to  costs,  he  having  recovered  by  the  verdict 
only  one  farthing,  and  the  arbitrator  not  having  certified  under  the  3 
k  4  Vict.  c.  24,  s.  2, — obtained  a  rule  to  show  cause  why  the  postea 
should  not  be  amended  by  striking  out  the  words  <'  and  for  those  costs 
to  forty  shillings." 

*97n       Channelly  Serjt.,  and  Saddeley,  now  showed  cause.(a) — *Three 
^  causes  in  effect  are  referred,  and  two  other  persons,  Orme  and 

(a)  Channellf  Serjt.,  took  a  preliminary  objection,  vii.  that  the  rule  was  drawn  up  upon 
inaufiBcient  materials,  being  drawn  up,  not  upon  the  order  of  reference  itself,  or  upon  the  rul« 
of  court,  bat  upon  an  affidavit  having  a  copy  of  the  postea  annexed  thereto  and  the  award 
referred  to  therein  as  an  exhibit.  He  submitted,  that,  though  the  award  recited,  that,  by  a  cer- 
tain ■  order  of  reference,  it  was  ordered  so  and  so,  it  did  not  follow  that  the  whole  order  of 
reference  was  before  the  court. 

ByUtf  Serjt.,  contri,  insisted  that  the  order  of  reference  was  sufficiently  brought  before  the 
court  by  the  recital  thereof  in  the  award ;  and  that,  if  there  was  any  part  of  the  order  which  had 
the  effect  of  qualifying  or  controlling  that  part  which  was  so  recited,  it  lay  upon  the  defendant 
to  show  it 

Cbbbswsll,  J. — If  the  award  annexed  to  or  exhibited  in  the  affidavit  on  which  the  rule  was 
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DmiBtan,  are  allowed  to  come  in  as  parties  to  the  reference.  By  his 
award  as  to  the  action  of  Cooper  v.  Pegg,  the  arbitrator  has  found  all 
the  issues  except  the  first  in  favour  of  the  plaintiff,  and  the  first  issae 
he  has  found  partly  for  the  plaintiff  and  partly  for  the  defendant ;  and 
he  has  directed  that  the  verdict  entered  for  the  plaintiff  shall  stand, 
but  that  the  damages  shall  be  reduced  to  one  farthing ;  and  he  has  fur- 
ther awarded  that  the  defendant  shall  pay  to  the  plaintiff  the  sum  of 

51.  By  the  award,  therefore, — and  the  costs  of  the  suit  are  directed 
by  the  order  to  abide  the  event  of  the  award, — the  plaintiff  recovers 

52.  0«.  0^.  The  plaintiff  could  not  have  succeeded  at  all  without 
showing  some  injury  to  his  reversion.  This  is  not  within  Lord  Den- 
man's  Act,  3  &  4  Vict.  c.  24,  s.  2,  which  only  applies  to  cases  in  which 
the  plaintUf  recovers  by  the  verdict  of  a  jury  less  damages  than  40«., 
and  there  is  no  certificate.  This  is  not  the  finding  of  a  jury.  In  Grif- 
fiths 9.  Thomas,  4  D.  &  L.  109,  after  issue  joined  in  an  action  on  the 
case  for  diverting  a  watercourse,  <<  all  matters  in  difference  in  the  cause" 
were  referred  by  a  judge's  order  to  arbitration,  <«  the  costs  of  the  said 
suit  to  abide  the  event  of  the  award ;"  but  no  power  was  given  to  the 
arbitrator  to  certify  under  the  8  &  4  Vict.  c.  24,  s.  2.  The  arbitrator 
having  found  for  *the  plaintiff  on  all  the  issues,  and  assessed  his  r^tnno 
damages  at  6d., — ^it  was  held  that  the  master  properly  allowed  ^ 

the  plaintiff  the  full  costs.  Coleridge,  J.,  after  taking  time  to  con- 
sider, said :  <<  It  is  plain  that  the  statute  of  3  &  4  Vict.  c.  24,  s.  2, 
does  not  apply  in  terms,  for,  the  plaintiff  does  not  recover  his  6d.  by 
the  verdict  of  a  jury.  But  it  was  contended,  and  I  think  properly, 
that  the  true  question  turns  on  the  meaning  of  the  submission.  It  was 
said,  that,  as  the  parties  must  be  taken  to  have  contemplated  the 
bringing  themselves  within  the  statute  of  Gloucester  (6  Ed.  1,  c.  1),  so 
must  they  also  within  the  recent  statute  above  mentioned,  and  then,  by 
its  operation,  the  costs  were  taken  away.  There  is  some  difficulty, 
however,  in  supposing  this,  when  the  action  was  clearly  brought,  not 
for  real  damages,  but  to  try  a  right,  and  yet  no  power  was  given  to  the 
arbitrator  to  certify  to  that  effect.  It  seehis  to  me  that  the  true  meaning 
of  the  submission  is  what  its  words  import,  that  costs,  ».  e.  the  payment 
of  costs,  should  follow  the  event,  ».  e,  the  legal  event  of  the  award,-^ 
that  he  .in  whose  favour  the  decision  was,  should  be  paid  by  the  other 
party  the  costs  of  the  suit."  [Crbsswell,  J. — There  was  no  verdict 
in  that  case :  here  there  is.  Would  you  extend  this  statute  to  the  case 
of  a  certificate  ?  Suppose  an  arbitrator,  with  power  to  alter  the  verdict 
by  a  certificate,  directs  the  verdict  to  be  reduced  from  5002.  to  a  far- 
thing,— what  would  the  plaintiff  in  that  case  recover  by  the  verdict  of 

moT»d  ieti  oat  esoagh  of  the  order  of  reference  to  ahow  that  the  arbitrator  waa  anthoriied  to 
male  the  award,  It  U  for  the  other  eide  to  show  that  there  ig  lomethiog  in  the  order  that  ia  not 
Mt  out  which  Tariea  ita  effeet 
Per  Cfuriam. — Objection  overmled. 

b2 
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a  jar  J  ?]  Donbtless,  one  farthing  only  would  be  the  sum  recoveredi 
but  that  would  be  by  the  certificate.  [Gresbwbll,  J. — He  would  not 
have  a  judgment  on  the  certificate.]  The  object  of  the  statute  was,  to 
prevent  frivolous  actions.  This  is  in  substance  an  action  to  try  a  right. 
[Jbrvis,  C.  J. — There  is  nothing  in  the  point  at  all.  You  have  reco- 
vered one  farthing.  No  certificate ;  no  costs.]  The  legal  event  of  the 
*27^1  ^^^^^  ^  ^^  favour  of  the  plaintiff;  *and  the  arbitrator  has  given 
-'  the  plaintiff  5Z.,  which,  whatever  he  may  choose  to  call  it,  is 
damages.  We  are,  therefore,  strictly  within  the  letter  as  well  as  the 
meaning  of  the  statute. 

Byles,  Serjt.,  and  OgU,  were  not  called  upon. 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
The  case  seems  to  me  to  be  a  perfectly  plain  one.  The  cause  is  referred, 
a  verdict  being  entered  for  the  plaintiff,  damages  5002.,  costs  40«.,  the 
arbitrator  to  have  power  to  direct  that  a  verdict  should  be  entered  for 
the  plaintiff  or  the  defendant  as  he  should  think  proper,  and  the  refer- 
ence being  of  the  cause  and  all  matters  in  difference  between  the  par- 
ties, the  costs  of  the  suit  to  abide  the  event  of  the  award,  and  the  costs 
of  the  reference  and  award  to  be  in  the  discretion  of  the  arbitrator. 
Two  other  causes  are  afterwards  brought  in,  and  two  other  persons 
allowed  to  come  in  as  parties  to  the  reference,  under  a  judge's  order : 
80  that,  in  the  result,  the  reference  is  of  three  causes  and  the  matters 
in  difference  between  the  parties  thereto,  and  also  of  the  matters  in 
difference  between  the  plaintiff  and  those  two  other  persons.  In  making 
his  award  in  this  cause,  the  arbitrator  chooses  to  determine  the  issues 
separately ;  and  the  result  is,  that  substantially  the  defendant  succeeds ; 
for,  the  arbitrator  awards  the  plaintiff  one  farthing  damages,  and  no 
more.  Mr.  Baddeley^  however,  says,  that,  because  the  arbitrator  has  in 
another  part  of  his  award  directed  that  the  defendant  shall  pay  the 
plaintiff  52.,  the  plaintiff  has  by  the  award  recovered  5Z.  0«.  0^.,  and 
that,  as  the  costs  of  the  suit  are  to  abide  the  event  of  the  award,  there- 
fore the  plaintiff,  having  recovered  more  than  40«.,  is  entitled  to  the 
costs.  But  the  51.  are  not  given  as  damages  in  the  cause.  The  plain- 
♦2741  *^^  recovers  by  the  verdict  one  farthing,  and  no  more.  ♦Then, 
^  whatever  the  agreement  between  the  parties,  the  defendant  is 
entitled  to  have  the  postea  made  up  according  to  the  finding.  Whether 
or  not  the  plaintiff  can  tax  his  costs  on  the  awards  I  will  not  say.  He 
might  on  the  postea,  unless  it  be  altered.  By  Lord  Denman's  Act,  3 
k  4  Vict.  c.  24,  s.  2,  having  recovered  by  the  verdict  of  a  jury,  or  by 
that  power  which  is  substituted  for  the  jury,  less  than  40«.,  the  plaintiff 
is  not  entitled  to  costs,  in  the  absence  of  a  certificate  that  the  action 
was  really  brought  to  try  a  right.  When  the  master  sees  the  finding 
properly  entered  on  the  postea,  he  will  give  no  costs.  Mr.  Baddeley 
cites  a  case  of  Griffiths  v.  Thomas,  4  D.  &  L.  109,  to  show  that  this 
case  is  not  within  Lord  Denman's  Act.    But  there,  the  reference  took 
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place  before  the  cause  was  at  issue.  Here,  the  reference  is  to  an  arbi- 
trator in  substitution  for  a  jury.  The  plaintiff  has  recovered,  if  at  all, 
one  farthing  by  the  verdict  of  a  jury, — ^by  the  direction  of  an  arbitrator 
on  behalf  of  the  jury.  The  assessment  of  40«.  costs  would  be  error, 
without  a  certificate.  The  defendant  is  entitled  to  have  the  postea  set 
right. 

Crbsswbll,  J. — ^I  am  also  of  opinion  that  the  defendant  is  entitled 
to  have  the  postea  altered  as  prayed,  the  case  falling  within  Lord  Den- 
man's  Act,  the  2d  section  of  which  enacts,  (<that,  if  the  plaintiff,  in 
any  action  of  trespass,  &;c.,  shall  recover  by  the  verdict  of  a  jury  less 
damages  than  40«.,  such  plaintiff  shall  not  be  entitled  to  recover  or 
obtain  from  the  defendant,  in  respect  of  such  verdict,  any  costs  what- 
evcTj  unless  the  judge  or  presiding  officer  before  whom  such  verdict  shall 
be  obtained,  shall  immediately  afterwards  certify  on  the  back  of  the 
record,  or  on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was 
really  brought  to  try  a  right  besides  the  mere  right  to  recover  damages 
for  the  trespass  or  grievance  in  respect  of  which  the  action  was  brought, 
*or  that  the  trespass  or  grievance  in  respect  of  which  the  action  r^onr^ 
was  brought  was  wilful  and  malicious."  Here,  a  verdict  is  taken  ^ 
and  entered  for  the  plaintiff,  for  5002.  and  costs,  and  it  is  agreed  that 
the  arbitrator  to  whom  the  cause  and  the  matters  in  difference  were 
referred,  shall  have  power  to  alter  the  verdict  by  certificate  or  award. 
He  has  done  so :  he  has  altered  the  verdict  to  one  farthing.  It  still, 
however,  remains  the  verdict  of  the  jury,  and  the  judgment  follows. 
The  case  is  clearly  within  Lord  Denman's  Act.  The  parties  themselves 
seem  to  have  been  of  that  opinion ;  for,  they  provide  that  the  arbitrator 
shall  have  the  same  power  to  certify  that  the  judge  at  Nisi  Prius  would 
have.  Here,  then,  is  a  verdict  for  the  plaintiff  for  one  farthing,  and  no 
certificate.  There  is  therefore  an  end  of  the  matter.  The  postea  must 
be  entered  up  according  to  the  legal  effect  of  the  finding.  A  question 
may  hereafter  arise  as  to  the  costs  upon  the  finding  of  the  arbitrator ; 
but  we  have  nothing  to  do  with  that  now. 

Williams,  J. — The  record  is  clearly  wrong.  The  jury  found  a  ver- 
dict for  the  plaintiff,  for  5002.  By  agreement  of  the  parties,  the  cause 
is  referred,  with  power  to  the  arbitrator  to  direct  how  and  for  what 
amount  the  verdict  shall  stand.  The  arbitrator  having  directed  a  ver- 
dict to  be  entered  for  the  plaintiff  with  one  farthing  damages,  it  is  the 
same  as  if  it  had  been  so  originally  found  by  the  jury.  The  case  falls 
within  the  plain  terms  of  Lord  Denman's  Act.  The  plaintiff  has  reco- 
vered by  the  verdict  of  a  jury  one  farthing,  and  no  more :  there  is  no 
certificate ;  and  consequently  he  is  clearly  entitled  to  no  costs. 

Crowdbr,  J. — I  also  am  of  opinion  that  this  rule  must  be  made 
absolute.  The  defendant  is  clearly  entitled  to  have  the  postea  amended, 
to  make  it  consistent  *with  the  finding.  The  plaintiff  has  reco-  r^n^ 
Tered  by  the  verdict  of  a  jury  one  farthing.    Where  a  cause  is  ^ 
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referred,  and  a  verdict  taken  in  this  vay,  the  act  of  the  arbitrator  in 
dealing  with  the  verdict,  is  the  act  of  the  jnrj.  As  to  the  other  matter, 
I  give  no  opinion.  The  peculiarity  of  this  case  is,  that,  by  the  order 
of  reference,  the  costs  of  the  suit  are  to  abide  the  event  of  the  award. 

Rule  ab8olute.(a) 

(a)  See  Perry  «.  Dunn,  12  Lsw  Jonm.  N.  8.,  E.  B.,  351.  There,  an  Mtion  having  heen  hrought 
to  try  a  right,  was  referred  bj  an  order  of  reference  whieh  oontalned  a  ohuue  that  the  arbitrator 
wae  to  have  all  the  powers  to  oertif j  that  a  jadge  would  have  had,  and  also  that  the  ooort  mighty 
if  they  thought  fit,  send  the  award  back  to  be  amended.  The  arbitrator  having  found  for  the 
plaintiff,  with  one  farthing  damages,  but  having  refused  to  eertify  under  the  S  ft  4  Viet  e.  24,  i. 
2,  that  the  action  was  really  brought  to  try  a  right» — the  court  refused  to  send  back  the  awand 
to  be  amended  in  this  respect. 
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The  Judges  who  osaally  sat  in  Banc  in  this  Term  were : — 

Jbrtis,  C.  J.  Cresswbll,  J. 

Maulb,  J.  Growdbr,  J. 


ABBOT  and  Another  v.  ROGERS,  sued  with  Others.    June  8. 

The  24th  section  of  the  7  ft  8  Vict.  e.  110,  which  imposes  a  penalty  npon  the  promoters  of  an 
intended  company  for  entering  into  oontracts  for  and  in  the  name  of  the  intended  oompany 
before  obtaining  a  eertiiioate  of  proTimonal  registration, — and  the  7th  section  of  the  10  ft  11 
Viet.  0.  78  (an  act  to  amend  the  former),  which  imposes  a  penalty  npon  the  promoters  for 
iMalng  before  complete  registration,  any  prospectas,  ftc,  containing  statements  at  variance 
with  the  partieohtrs  retamed  to  the  registrar  of  Joint-stook  companies  nnder  the  former  ae<» 
— are  both  applicable  to  railway  companies  requiring  an  act  of  parliament 

This  was  an  action  for  monej  payable  by  the  defendants  to  the 
plaintiffs  for  work  done  in  and  abont  and  relating  to  certain  proceedings 
in  and  before  parliament  and  otherwise,  and  materials  for  the  same 
provided ;  and  for  journeys  made  and  taken  in  and  about  that  work  by 
the  plaintiffs  for  the  defendants,  upon  their  retainer,  and  at  their  request, 
and  for  fees  due  and  payable  to  the  plaintiffs  in  respect  thereof;  and 
for  money  paid  by  the  plaintiffs  for  the  use  of  the  ^defendants  t-m^tq 
at  their  request ;  and  for  money  found  to  be  due  from  the  defend-"^ 
ants  to  the  plaintiffs  upon  accounts  stated  between  them. 

VOL.  XVI. — 26 
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The  defendant  Rogers  pleaded, — first,  that,  after  the  passing  of  the 
act  of  parliament  which  was  passed  in  the  session  of  parliament  holden 
in  the  seventh  and  eighth  years  of  the  reign  of  the  now  Queen,  intituled 
«<  An  act  for  the  registration,  incorporation,  and  regulation  of  joint- 
stock  companies,'*  the  defendants  were  about  to  form  and  establish,  and 
were  forming  and  establishing,  in  part  of  the  united  kingdom  of  Great 
Britain  and  Ireland  other  than  Scotland,  a  company  for  the  purpose  of 
profit,  the  same  being  a  company  for  executing  works,  viz.  docks  and  a 
railway,  which  could  not  be  carried  into  execution  without  obtaining  the 
authority  of  parliament,  and  not  being  a  banking  company,  a  school,  or 
a  scientific  or  literary  institution,  or  a  friendly  society,  loan  society,  or 
a  benefit  building  society,  certified  and  enrolled  under  any  statute  or 
statutes,  but  being  a  partnership  the  capital  whereof  was  intended  and 
agreed  to  be  divided  into  shares,  and  so  as  to  be  transferable  without 
the  express  consent  of  all  the  partners :  That  the  formation  of  the  said 
company  commenced  after  the  1st  of  November,  1844,  and  that  the  said 
company  was  in  all  respects  a  company  requiring  provisional  registrar 
tion  according  to  the  said  act :  That,  while  they  the  defendants  were 
promoters  of  the  said  intended  company,  and  were  acting  in  the  forma- 
tion thereof,  and  before  the  promoters  thereof,  or  any  of  them,  or  any 
person  or  persons,  had  obtained  a  certificate  cf  provisional  registration 
relating  to  the  said  company,  and  before  the  same  was  provisionally 
registered  under  the  said  act,  and  after  the  passing  of  the  said  act,  and 
after  the  said  1st  of  November,  the  said  work  was  done  and  the  said 
materials  were  provided,  and  the  said  journeys  were  made  and  taken, 
*2791  ^^^  *^®  ®*^^  money  was  *paid,  not  in  or  about  or  for  the  pur* 
^  pose  of  obtaining  such  provisional  registration,  but  otherwise  in 
and  about  and  for  the  purpose  of  constituting  the  said  company,  and 
obtaining  an  act  of  parliament  for  the  establishment  and  incorporation 
thereof,  and  under  and  in  pursuance  and  execution  of  divers  contracts 
made  after  the  said  1st  of  November  by  and  between  the  plaintiffs  and 
the  defendants,  as  and  being  such  promoters  as  aforesaid,  on  behalf  of 
the  said  intended  company,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided, — of  all  which  the  plaintiffs,  before  and  at  the 
time  of  the  doing  the  said  work,  the  providing  the  said  materials,  the 
making  and  taking  of  the  said  journeys,  and  the  paying  of  the  said 
money,  had  knowledge  and  notice ;  and  that  the  said  accounts  were 
stated  of  and  concerning  the  claim  of  the  plaintiffs  in  respect  of  the 
premises,  and  not  of  and  concerning  any  other  money  whatever. 

To  this  plea  the  plaintiffs  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being  as  follows : — <«  The  matter  of  law  intended  to  be 
argued  in  support  of  this  demurrer  (amongst  others)  is,  that  it  appears 
upon  the  face  of  the  plea  that  the  company  was  one  for  executing 
works  irhich  could  not  be  carried  into  execution  without  obtaining  the 
authority  of  parliament,  and  that  it  therefore  appears  that  it  was  one 
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which  did  not  require  to  be  completely  registered ;  and  that  there  is 
nothing  in  the  statute  in  the  plea  mentioned  which  reqtiires  the  pro- 
moters of  such  a  company,  or  any  other  person,  to  return  various  par- 
ticulars which  in  and  by  the  act  are  directed  to  be  returned ;  and  that 
the  statute  does  not  under  the  circumstances  disclosed  by  the  plea,  pre- 
vent the  recovery  of  the  attorney's  bill  against  the  promoters,  who,  if 
anybody,  are  in  fault." 

Second  plea, — that,  after  the  passing  of  the  act  of  parliament  which 
was  passed  in  the  session  of  parliament  '^'holden  in  the  tenth  and 
eleventh  years  of  the  reign  of  the  now  Queen,  intituled  «<  An 
act  to  amend  an  act  for  the  registration,  incorporation,  and  regulation 
of  joint^stock  companies,"  the  defendants  were  about  to  form  and  esta- 
blish, and  were  forming  and  establishing,  in  part  of  the  united  kingdom 
of  Great  Britain  and  Ireland  other  than  Scotland,  a  company  for  a 
purpose  of  profit,  the  same  being  a  company  for  executing  works,  viz. 
docks  and  a  railway,  which  could  not  be  carried  into  execution  without 
obtaining  the  authority  of  parliament,  and  not  being  a  banking  company 
or  school,  or  a  scientific  or  literary  institution,  or  a  friendly  society, 
loan  society,  or  benefit  building  society,  certified  and  enrolled  under 
any  statute  or  statutes,  but  being  a  partnership  the  capital  whereof  was 
intended  and  agreed  to  be  divided  into  shares,  and  so  as  to  be  transfer- 
able without  the  express  consent  of  all  the  partners,  the  formation  of 
which  company  commenced  after  the  1st  of  November,  1844,  and  which 
company  was  in  all  respects  a  company  requiring  provisional  registra- 
tion according  to  the  secondly  mentioned  act :  That,  while  the  defend- 
ants were  so  about  to  form  and  were  forming  and  establishing  the  said 
company  as  aforesaid,  and  before  the  said  company  had  obtained  a  cer- 
tificate of  complete  registration  under  the  secondly  mentioned  act,  or 
been  incorporated  by  act  of  parliament,  charter,  or  otherwise,  the  said 
work  was  done  and  the  said  materials  were  provided,  and  the  said  jour- 
neys were  made  and  taken,  and  the  said  money  was  paid,  in  and  about 
the  issuing,  publishing,  and  addressing  to  the  public,  and  to  divers  per- 
sons, divers  prospectuses,  circulars,  hand-bills,  and  advertisements  con- 
taining statements  of  divers  particulars  relating  to  the  said  company, 
which  by  the  first-mentioned  act  were  directed  to  be  returned  to  the 
registrar  of  joint-stock  companies,  and  of  divers  particulars  relating  to 
the  said  company  which  by  the  secondly-mentioned  act  were  directed  to 
^be  returned  to  such  registrar,  before  any  of  such  particulars  had  r^Q-i 
been  so  returned,  against  the  form  of  the  statute  in  such  case  '- 
made  and  provided,— -of  all  which  the  plaintiffs,  before  and  at  the  time 
of  the  doing  of  the  said  work,  the  providing  of  the  said  materials,  the 
making  and  taking  of  the  said  journeys,  and  the  paying  of  the  said 
money,  had  knowledge  and  notice;  and  that  the  said  accounts  were 
Btated  of  and  concerning  the  claim  of  the  plaintiffs  in  respect  of  the 
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said  work  done,  materials  provided,  journeys  made  and  taken,  and  mo* 
neys  paid,  and  of  and  concerning  no  other  money  whatever. 

To  this  plea  also  the  plaintiffs  demurred,  the  ground  of  demurrer 
stated  in  the  margin  being  as  follows : — ^  The  matter  of  law  intended 
to  be  argued  in  support  of  this  demurrer  (amongst  others)  is,  that  the 
company  appears  upon  the  plea  to  be  one  for  executing  works  which 
could  not  be  carried  into  execution  without  obtaining  the  authority  of 
parliament,  and,  therefore  that  there  is  nothing  in  the  statute  which 
prohibits  the  defendants  from  entering  into  contracts  for  or  to  pay  for 
the  work,  materials,  journeys,  and  money  paid,  which  for  anything  that 
appears  in  the  plea  might  have  been  necessary  to  obtain  an  act  of 
parliament;  and  also  that  the  Joint-Stock  Companies  Registration 
Act  does  not  prohibit  the  recovery  from  promoters  in  parliament  of  a 
bill  to  incorporate  such  a  company,  of  the  attorney's  bill  against  the 
promoters,  who,  if  anybody,  are  in  fault.' 
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V.  Marcourt^  in  support  of  the  demurrers.(a) — The  *first  plea 
is  founded  upon  the  24th  section  of  the  act  for  the  registration, 
fticorpoMtion,  and  regulation  of  joint-stock  companies,  7  &  8  Vict.  c. 
110,  which  enacts,  <<  that,  if,  before  a  certificate  of  provisional  registra- 
tion shall  be  obtained,  the  promoters,  or  any  of  them,  or  any  person 
employed  by  or  under  them,  take  any  moneys  in  consideration  of  the 
allotment  either  of  shares  or  of  any  interest  in  the  concern,  or  by  way 
of  deposit  for  shares  to  be  granted  or  allotted  ;  or  issue,  in  the  name  or 
on  behalf  of  the  company,  any  note  or  scrip,  or  letter  of  allotment,  or 
other  instrument  or  writing  to  denote  a  right  or  claim,  or  preference 
or  promise,  absolute  or  conditional,  to  any  shares:  or  advertise  the 
existence  or  j;>ropo8ed  formation  of  the  company ;  or  make  any  contract 
whatsoever  for  or  in  the  name  or  on  behalf  of  such  intended  company ; 
then  every  such  person  shall  be  liable  to  forfeit  for  every  such  offence 
a  sum  not  exceeding  251. ;  and  that  it  shall  be  lawful  for  any  person  to 
sue  for  and  recover  the  same  by  action  of  debt."  The  question  is, 
whether  that  applies  to  railway  companies,  which  cannot  be  carried  oa 
without  the  aid  of  an  act  of  parliament.  It  was  held  in  Toung  v.  Smith, 
15  M.  k  W.  121,t  4  Railw.  Gas.  135,  that  the  26th  section,  which  pro- 
hibits the  sale  of  shares  before  complete  registration,  in  any  joint-stock 
company  formed  after  the  1st  of  November,  1844,  does  not  apply  to 
these  companies ;  and  there  can  be  no  good  reason  why  the  24th  section 
should  not  receive  the  same  construction.  Alderson,  B.,  there  lays 
down  the  true  rule  of  construction,  which  is  just  as  applicable  to  the 
24th  section  as  to  the  26th.     He  says :  <«  The  first  question  is,  what  is 

(a)  The  points  marked  for  argnment  on  the  part  of  the  plaintiffs,  were,— '<  That  the  pleas 
of  the  defendant  Rogers  do  not  sufficiently  show  anj  illegality  in  the  plaintiffs'  elalm ;  that  the 
Srst  plea  admits  the  propriety  of  the  plaintiffs'  claim,  and  does  not  show  any  C^ots  bringing  that 
claim  within  the  prohibitory  or  penal  olanses  of  the  7  A  8  Viet.  o.  110 ;  and  that  the  second  plea 
does  not  suffiolently  show  that  the  illegality,  if  any,  of  the  acts  therein  alleged,  is  properly 
ehargeable  to  the  plaintiffs." 
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the  meaning  of  the  words  <  joint-stock  company'  as  used  in  the  26th 
section  ?  Prim&  facie  they  must  be  taken  to  include  any  joint-stock 
company  of  the  nature  intended  to  be  legislated  for  in  the  act,  for,  the 
words  are  ^any  joint-stock  company.*  Now,  we  must  look  at  the 
interpretation  clause  to  discover  the  intention  of  the  legislature  in 
*using  those  words :  and  this  will  be  found  in  the  2d  section,  rMoo 
which  describes  what  the  words  « any  joint-stock  company'  mean  *- 
in  the  statute  generally ;  that  is  to  say,  « any  partnership  whereof  the 
capital  is  divided  or  agreed  to  be  divided  into  shares,  and  so  as  to  be 
transferable  without  the  express  consent  of  all  parties :'  they  also 
include  <  every  assurance  company  for  the  purpose  of  assurance  on  lives, 
or  against  any  contingency  involving  human  life,  against  the  risk  of 
loss  or  damage  by  fire,  or  by  storm  or  other  casualty,  or  against  risk  of 
loss  or  damage  to  ships  at  sea  or  on  voyages,  or  to  their  cargoes,  or  for 
granting  or  for  purchasing  annuities  on  lives,'  &c.  The  section  further 
includes  <  every  partnership  which  at  the  formation,  or  by  subsequent 
admission  (except  an  admission  consequent  on  devolution  or  other  act  in 
law),  shall  consist  of  more  than  thirty-five  members.'  Those  are  the 
classes  of  joint-stock  companies  to  which  the  statute  prim&  facie  applies, 
according  to  the  interpretation  clause ;  but  that  clause  contains  a  pro- 
viso that  the  act  shall  not  extend  to  <  any  company  for  executing  any 
bridge,  road,  cut,  canal,  reservoir,  aqueduct,  waterworks,  navigation, 
tunnel,  archway,  railway^  pier,  port,  harbour,  ferry,  or  dock,  which  can- 
not be  carried  into  execution  without  obtaining  the  authority  of  parlia- 
ment.' Therefore,  the  whole  conclusion  on  this  point  to  be  drawn  from 
the  2d  section,  is,  that  the  statute  applies  to  all  joint-stock  companies, 
except  railway  companies  (with  some  others  mentioned)  when  they 
require  the  assistance  of  parliament,  and  to  them  when  specially  pro- 
vided for  in  the  present  act.  That  is  the  true  construction  of  the  inter- 
pretation clause,  which  raises  the  only  real  diflBculty  in  this  case.  How, 
then,  are  we  to  interpret  the  words  <  joint-stock  company,'  as  used  in 
the  26th  section  ?  We  must,  unless  railway  companies  are  specially 
mentioned  in  that  clause,  read  joint-stock  companies  as  meaning  joint- 
stock  companies  such  as  are  defined  to  *be  within  the  meaning  r^^oo^ 
of  those  words  in  the  2d  section,  and  which  have  obtained  com-  *- 
plete  registration  under  the  act,  and  which  the  legislature  says  in  this 
section  shall  not  transfer  their  shares  until  such  complete  registration. 
It  is  clear,  therefore,  that  this  railway  company  is  not  within  the 
expression  >  joint-stock  company'  in  this  section,  seeing  that  it  is  a  com- 
pany for  executing  a  railway,  and  is  not  specially  mentioned  in  the 
clause,  and  therefore  not  within  the  act."  This  decision  was  confirmed 
in  Lawton  v.  Hickman,  9  Q.  B.  563,  586  (E.  C.  L.  R.  vol.  58).  In 
both  cases  the  26th  section  is  held  not  to  include  railway  companies, 
though  they  are  or  may  be  included  in  the  25th  section.  By  the  same 
analogy,  the  penalties  imposed  by  s.  24  cannot  apply  to  railway  com- 
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panies,  though  such  companies  are  included  in  the  23d  section.  The 
4th  section  enacts,  <<  that,  before  proceeding  to  make  public,  whether 
by  way  of  prospectus,  handbill,  or  advertisement,  any  intention  or  pro- 
posal to  form  any  company  for  any  purpose  within  the  meaning  of  this 
act,  whether  for  executing  any  such  work  as  aforesaid  under  the  autho- 
rity of  parliament,  or  for  any  other  purpose,  it  shall  be  the  duty  of  the 
promoters  of  such  company,  and  they  or  some  of  them  are  thereby  re- 
quired, to  make  to  the  office  thereby  provided  for  the  registration  of 
joint-stock  companies,  returns  of  the  following  particulars,  that  is  to 
say, — 1.  The  proposed  name  of  the  intended  company ;  and  also,  2. 
The  business  or  purpose  of  the  company ;  and  also,  3.  The  names  of 
its  promoters,  together  with  their  respective  occupations,  places  of  busi- 
ness (if  any),  and  places  of  residence,  &c.  &c.  And  that,  upon  such 
registration  of  at  the  least  the  three  particulars  first  before  mentioned, 
the  promoters  of  such  company  shall  be  entitled  to  a  certificate  of  pro- 
visional registration."  [Cresswbll,  J. — The  three  particulars  first 
mentioned  are  to  be  registered.  The  registration  precedes  the  certifi- 
i^norry  catc.]  As  *to  the  6th  section, — which  enacts,  « that,  if  for  a 
-'  period  of  one  month  after  the  particulars  thereby  required  to  be 
registered,  or  any  of  them,  shall  have  been  ascertained  or  determined, 
the  promoters  of  any  company  fail  to  register  such  particulars,  then, 
on  conviction  thereof,  any  promoter  as  aforesaid  shall  be  liablrto  forfeit 
for  every  such  oflFence  a  sum  not  exceeding  20Z.," — the  same  rule  of  con- 
struction must  apply  as  in  Young  v.  Smith.  [Crbsswbll,  J. — Does 
not  s.  6  apply  to  everthing  that  is  mentioned  in  the  4th  section  ?]  The 
same  argument  was  urged  as  to  ss.  26  and  26.  Assuming  that  this 
company  was  one  which  ought  to  have  been  provisionally  registered, 
there  is  no  sufficient  averment  in  the  plea  that  the  acts  done  by  them 
were  illegal  per  se ;  the  illegality,  if  any,  must  arise  out  of  s.  24.  It 
is  consistent  with  the  statements'  in  the  plea,  that  the  contracts  were 
made  by  the  promoters  personally.  What  is  the  reason  why  a  contract 
for  the  doing  a  thing  which  is  prohibited  under  a  penalty  cannot  be 
enforced  ?  It  is  because  both  the  parties  who  enter  into  it  do  so  intend- 
ing to  violate  the  law.(a)  There  is  no  averment  here  that  the  plaintiffs 
had  notice  of  the  state  of  things  out  of  which  the  alleged  illegality 
arises,  at  the  time  the  contract  to  do  the  work  was  made,  or  at  the  time 
the  liability  to  pay  the  money  was  incurred ;  but  only  at  the  time  of  the 
doing  of  the  work,  and  the  payment  of  money. 

The  second  plea,  which  is  founded  on  the  10  &  11  Vict.  c.  78,  s.  7,(i) 

(a)  See  the  casea  cited  in  Feret  v.  Hill,  15  0.  B.  207  (E.  0.  L.  R.  vol.  80). 

(6)  Which  enacts,  '*  that  it  shall  not  be  lawfal  for  the  promoters  of  anj  company,  or  for  anj 
person  connected  with  any  company,  at  any  time  before  each  company  has  obtained  a  certificate 
of  complete  registration  under  the  said  recited  act,  to  issue  or  publish  or  in  any  manner  address 
or  cause  or  suffer  to  be  addressed  to  the  public,  or  to  the  subscribers  or  others,  any  prospectus  or 
circular,  handbill  or  advertisement,  or  other  such  document  relative  to  the  formation  or  modifi- 
cation of  the  company,  containing  any  stat-ement  at  variance  with  the  particulars  which  may 
hare  been  returned  to  the  registrar  of  Joiut-Etock  compaoief  under  the  iud  recited  act  or  this 
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k  open  to  the  same  objection :  a  *railwaj  company,  requiring  an  r^noa 
act  of  parliament,  not  needing  complete  registration.  *- 

Montctgue  Smith  (with  whom  was  Chandler)^  contrd.(a) — The  distinc- 
tion between  provisional  and  complete  registration  is  expressly  taken  in 
Young  t;.  Smith,  where  Alderson,  B.,  says :  <<  I  do  not  think  that  a 
company  of  this  nature  was  intended  to  be  included  in  the  26th  section ; 
for,  I  should  conjecture  from  the  statute  that  the  intention  of  the  legis- 
lature was,  to  make  certain  provisions  for  railway  companies  and  others, 
until  the  25th  section,  in  which  it  is  finally  provided  that  railway  com- 
panies, &;c.,  having  obtained  the  authority  of  an  act  of  parliament,  shall 
be  bound  by  that ;  and,  after  that  section,  the  legislature  proceeds  to 
make  regulations  for  the  transfer  of  shares  of  joint-stock  companies  of 
a  different  description  ;  for,  in  all  the  clauses  of  the  statute  subsequent 
to  the  25th,  there  is  no  reference  made  to  railway  or  other  companies 
which  are  *excepted  out  of  the  interpretation  clause.  I  there-  rn^aoj 
fore  think  that  the  object  of  the  legislature  was,  to  make  certain  ^ 
general  provisions  down  to  the  25th  section,  and  thenceforth  further 
special  provisions  for  the  companies  not  specially  provided  for  before. 
The  26th  section,  therefore,  does  not  apply  to  a  railway  company,  which 
requires  the  authority  of  an  act  of  parliament,  and  has  not  got  one ; 
and  this  plea  is  consequently  bad,  inasmuch  as  the  contract  between  the 
parties  was  for  the  transfer  of  shares  in  a  railway  company  which  was 
excepted  from  the  operation  of  the  act."  That  distinction  is  a  perfectly 
Bound  one.  It  is  said  that  the  4th  section  does  not  in  terms  require  a 
railway  company  to  be  registered  :  but,  taking  the  4th  and  5th  sections 
together,  it  is  quite  manifest  that  it  does.  There  are  various  clauses  in 
the  act  referring  to  prior  clauses  in  which  railway  companies  are  named. 
The  24th  section  in  terms  refers  to  the  23d,  pointing  out  what  shall  be 
the  consequence  of  the  doing  of  that  which  is  thereby  prohibited. 
Then,  it  is  said  that  the  acts  alleged  to  be  done  here  are  not  shown  to 
be  such  as  the  company  are  prohibited  from  doing.  But  the  plea 
alleges  that  the  work  was  done  and  the  money  paid  in  and  about  and 
for  the  purpose  of  constituting  the  company,  and  obtaining  an  act  of 
parliament  for  the  establishment  and  incorporation  thereof,  and  under 
and  in  pursuance  and  execution  of  divers  contracts  made  after  the  Ist 
of  November,  1844,  by  and  between  the  plaintiffs  and  the  defendants, 
as  and    being   such   promoters  as  aforesaid,  on  behalf   of   the    said 

acty  nor  to  usue,  pablish,  or  in  any  manner  address  or  cause  and  suffer  to  be  addressed  to  the  pub- 
lic, or  to  the  subscribers  or  others,  any  such  prospeotus,  circular,  handbill,  or  advertisement  con- 
taining any  statement  of  particulars  which  are  by  the  said  recited  act  or  by  this  act  directed  to 
be  returned  to  the  registrar  of  Joint-stock  companies,  until  such  particulars  have  been  so 
returned ;  and,  if  any  prospectus  or  circular,  handbill  or  advertisement  be  issued,  published,  or 
addressed  to  the  public,  or  to  the  subscribers  or  others,  contrary  hereto,  any  promoter  of  the 
eompany  shall  be  liable  for  each  and  every  such  issue  or  publication  to  forfeit  any  sum  not 
•zeeeding  20/." 

('()  The  point  marked  for  argnment  on  the  part  of  the  defendant  Rogers,  waj>, — "Tbattha 
pleM  are  respectively  good,  and  show  sufficient  illegality  under  the  statutes  7  A  8  VicL  c.  110^ 
and  10  A  11  VicU  e.  78,  to  invalidate  the  plaintiffs'  claim." 
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intended  company^  contrary  to  the  form  of  the  statute.  [Grbsswill, 
J. — I  doabt  whether  the  contract  is  shown  to  profess  to  bind  the  com- 
pany.] The  contract  and  all  that  is  done  under  it  are  shown  to  be  con- 
trary to  the  statute,  and  the  plaintiffs  are  parties  to  the  illegal  contract. 
No  remedy  lies  upon  it.  There  are  no  degrees  of  criminality.  The  law 
moQQ-y  is  clearly  and  distinctly  stated  '''by  Parke,  B.,  in  delivering  the 

-'  judgment  of  the  court  in  Cope  v.  Rowlands,  2  M.  &  W.  157. f 
«It  is  perfectly  settled,"  he  says,  ^Uhat,  where  the  contract  which  the 
plaintiff  seeks  to  enforce,  be  it  express  or  implied,  is,  expressly  or  by 
implication,  forbidden  by  the  common  or  statute  law,  no  court  will  lend 
its  assistance  to  give  it  effect.  It  is  equally  clear,  that  a  contract  is 
void  if  prohibited  by  a  statute,  though  the  statute  inflicts  a  penalty 
only,  because  such  a  penalty  implies  a  prohibition:  per  Lord  Holt, 
Bartlett  v.  Yiner,  Carth.  252,  Skinn.  322.  And  it  may  be  safely  laid 
down,  notwithstanding  some  dicta  apparently  to  the  contrary,  that,* if 
the  contract  be  rendered  illegal,  it  can  make  no  difference,  in  point  of 
law,  whether  the  statute  which  makes  it  so  has  in  view  the  protection 
of  the  revenue,  or  any  other  object.  The  only  question  is,  whether  the 
statute  means  to  prohibit  the  contract.''  Here,  the  object  is,  to  protect 
the  public  against  frauds.  [Williams,  J. — Is  there  any  case  which  has 
held  that  a  party  is  prevented  from  suing  upon  a  contract,  unless  he  is 
the  party  interdicted  ?]  In  Langton  v.  Hughes,  1  M.  &  Selw.  593, 
Lord  Ellenborough  says, — <<  Without  multiplying  instances,  it  may  be 
taken  as  a  received  rule  of  law,  that  what  is  done  in  contravention  of 
the  provisions  of  an  act  of  parliament,  cannot  be  made  the  subject- 
matter  of  an  action."  [Williams,  J. — That  case  is  open  to  the  remark 
I  have  just  made :  the  plaintiff  was  seeking  to  recover  the  price  of  drugs 
sold  by  him  to  a  brewer,  knowing  that  they  were  to  be  used  in  the  brewery^ 
contrary  to  the  statute.  Sir  James  Mansfield  takes  the  distinction  in 
Hodgson  v.  Temple,  5  Taunt.  181  (E.  0.  L.  B.  vol.  1),  where  he  says,— 
«  The  merely  selling  goods,  knowing  that  the  buyer  will  make  an  illegal 
use  of  them,  is  not  suflBcient  to  deprive  the  vendor  of  his  just  right  of 
payment ;  but,  to  effect  that,  it  is  necessary  that  the  vendor  should  be  a 
*2RQ1  ^^^'^^  ^^  ^^^  illegal  transaction."]     A  man  who  is  '^'doing  work 

-*  which  he  knows  to  be  prohibited  by  a  statute,  is  clearly  aiding  a 
breach  of  the  law.  [Cresswell,  J. — Here,  the  penalty  is  imposed  only 
upon  one  side ;  but,  in  the  cases  you  cite,  both  parties  were  liable.]  In 
Ribbans  v.  Grickett,  1  B.  &  P.  264,  an  innkeeper  was  held  to  be  disen- 
titled to  recover  from  a  candidate  in  respect  of  provisions  furnished  at 
his  request  to  voters,  on  the  ground  that  the  candidate  wa;s  prohibited 
by  the  7  &  8  W.  3,  c.  4,  from  furnishing  provisions  to  ^voters.  And 
Eyre,  C.  J.,  said :  <«  The  contract  is  bottomed  in  malum  prohibitum  of 
a  very  serious  nature  in  the  opinion  of  the  legislature,  as  appears  by 
the  preamble  of  the  act :  how,  then,  can  we  enforce  a  contract  to  do  that 
very  thing  which  is  so  much  reprobated  by  the  act?"    [Orowdbr,  J.,  re* 
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ferred  to  The  Gas-Light  and  Coke  Company  v.  Turner,  7  Scott,  779,  5 
N.  C.  666  (B.  C.  L.  E.  vol.  35)^  and  (in  error)  6  N.  0.  824  (E.  C.  L. 
B.  vol.  87),  8  Scott,  609,  cited  in  Feret  t;.  Hill,  15  C.  B.  211  (£.  C.  L. 
B.  vol.  80).]  In  Bull  v.  Chapman,  8  Exch.  444,t  it  waa  held,  that  the 
23d  section  of  the  7  &  8  Vict.  c.  110,  absolutely  prohibits  the  promoters 
of  any  joint-stock  company  from  making  calls,  from  purchasing,  con- 
tracting for,  or  holding  land,  or  from  entering  into  contracts  for  any 
services,  or  for  the  execution  of  any  works,  &c.,  except  such  services, 
&c.,  are  necessarily  required  for  the  establishing  of  a  company,  and 
except  the  contract  or  purchase  be  made  conditional  on  the  completion 
of  the  company,  and  to  take  effect  after  the  certificate  of  complete 
registration,  &c. ;  and  that  such  contracts  so  prohibited  are  illegal. 

The  second  plea  is  founded  upon  the  10  &  11  Vict.  c.  78,  s.  7. 
[Jervis,  C.  J. — ^You  need  not  trouble  yourself  on  that.] 

Sareourtj  in  reply. — In  Bull  v.  Chapman,  the  action  was  after  provi- 
sional and  before  complete  registration :  the  plea  showed  that  the  plain- 
tiffs were  the  promoters  *of  one  company,  and  the  defendants  of  r^tOQA 
another,  and  that  both  did  acts  that  are  declared  illegal  by  the  ^ 
23d  section  of  the  act ;  and  there  was  a  distinct  averment,  which  is 
wanting  here,  that  the  plaintiffs  had  notice  of  all  the  premises  at  the 
time  of  the  making  of  the  contract  and  promise.  Mere  knowledge  of 
illegality  on  the  part  ,pf  the  defendant,  the  plaintiff  being  no  partici- 
pator in  it,  will  not  affect  the  plaintiffs  remedy :  Holman  v.  Johnson, 
Gowp.  341.  [Williams,  J. — Heath,  J.,  in  Hodgson  v.  Temple,  5  Taunt. 
181  (E.  C.  L.  B.  vol.  1),  expressly  draws  the  distinction  between  Hol- 
man V.  Johnson  and  Biggs  v.  Lawrence,  3  T.  R.  454.]  Having  incurred 
the  liability  to  do  the  work,  is  it  illegal  for  the  plaintiff  to  perform  his 
contract,  because  he  afterwards  has  notice  that  it  is  within  the  prohibi- 
tion of  a  statute  ?  [Williams,  J. — You  will  have  some  difficulty  in 
establishing  that  a  man  can  be  entitled  to  recover  compensation  for 
work  done  by  him  after  he  has  notice  of  its  illegality,  because  he  had 
contracted  in  ignorance  to  do  it.]  None  of  the  penal  clauses  in  the 
statute  apply  to  railway  companies.  [Williams,  J. — The  23d  section 
clearly  applies  here.]     But  not  the  24th.  Cur.  adv.  vult* 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  for  work  and  labour  in  and  about  and  relating  to 
certain  proceedings  in  and  before  parliament  and  otherwise,  and  mate- 
rials for  the  same  provided,  and  for  journeys  made  in  and  about  that 
work,  by  the  plaintiffs  for  the  defendants,  on  their  retainer,  and  at  their 
request;  and  for  fees  due  and  payable  to  the  plaintiffs  in  respect 
thereof;  and  for  money  paid  by  the  plaintiffs  to  the  use  of  the  defend- 
ants, at  their  request ;  and  for  money  found  due  upon  accounts  stated 
between  the  plamtiffs  and  the  defendants. 

*The  first  plea,  which  was  founded  upon  the  7  &  8  Vict.  c.  r^ooi 
110,  ss.  23,  24,  stated,  that,  after  the  passing  of  that  act,  the  ^ 
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defendants  were  about  to  form  and  establish,  and  were  forming  and 
establishing,  in,  &c.,  a  company  fdr  the  purpose  of  profit,  the  same 
being  a  company  for  executing  works,  viz.  docks  and  a  railway,  which 
could  not  be  carried  into  execution  without  obtaining  the  authority  of 
parliament,  and  not  being  a  banking*company,  &c.,  but  being  a  part- 
nership the  capital  whereof  was  intended  and  agreed  to  be  divided  into 
shares,  and  so  as  to  be  transferable  without  the  express  consent  of  all 
the  partners;  that  the  formation  of  the  said  company  commenced  after 
the  1st  of  November,  1844,  and  that  the  said  company  was  in  all 
respects  a  company  requiring  provisional  registration  according  to  the 
said  act ;  that,  while  the  defendants  were  promoters  of  the  said  intended 
company,  and  were  acting  in  the  formation  thereof,  and  before  the  pro- 
moters thereof,  or  any  of  them,  or  any  person  or  persons,  had  obtained 
a  certificate  of  provisional  registration  relating  to  the  said  company, 
and  before  the  same  was  provisionally  registered  under  the  said  act,  and 
after  the  passing  of  the  said  act,  and  after  the  said  1st  of  November,  the 
said  work  was  done,  &c.,  &c.,  not  in  or  about  or  for  the  purpose  of 
obtaining  such  provisional  registration,  but  otherwise  in  and  about  and 
for  the  purpose  of  constituting  the  said  company,  and  obtaining  an  act 
of  parliament  for  the  establishment  and  incorporation  thereof,  and  under 
and  in  pursuance  and  execution  of  divers  contracts  made,  after  the  said 
1st  of  November,  by  and  between  the  plaintiffs  and  the  defendants,  as  and 
being  such  promoters  as  aforesaid,  on  behalf  of  the  said  intended  com- 
pany, contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided,— of  all  which  the  plaintiffs,  before  and  at  the  time  of  the  doing 
the  said  work,  &c.,  had  knowledge  and  notice. 

*9Q91       ^^^  second  was  a  similar  plea  founded  upon  the  ^statute  10  & 
""    -'  11  Vict.  c.  78,  s.  7;  and  to  both  there  were  demurrers  and 
joinders. 

The  argument  in  support  of  the  demurrer  to  the  first  plea  was  founded 
on  the  decision  of  the  Court  of  Exchequer  in  Young  v.  Smith,  15  M.  &; 
W.  121,t  in  which  it  was  held  that  the  26th  section  of  the  7  &  8  Vict, 
c.  110,  which  prohibits,  before  complete  registration,  the  sale  of  shares 
in  any  joint-stock  company  formed  after  the  Ist  of  November,  1844, 
does  not  apply  to  railway  companies  requiring  an  act  of  parliament. 
The  course  of  reasoning  by  which  the  court  arrived  at  that  conclusion, 
appears  to  have  been  as  follows : — By  the  7  &  8  Vict.  c.  110,  s.  26,  it 
was  enacted  (inter  alia),  <«  with  regard  to  subscribers  and  every  person 
entitled  or  claiming  to  be  entitled  to  any  share  in  any  joint-stock  com- 
pany  the  formation  of  which  shall  be  commenced  after  the  1st  day  of 
November,  1844,  that,  until  such  joint-stock  company  shall  have  obtained 
a  certificate  of  complete  registration,  &c.,  it  shall  not  be  lawful  for  any 
such  person  to  dispose  by  sale  or  mortgage  of  such  share,  or  of  any 
intenest  therein,"  &c. 

To  ascertain  the  meaning  of  the  words  <<  any  joint-stock  company/' 
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the  2d  section  was  referred  to,  by  which  it  was  enacted  that  <<  the  term 
(joint-stock  company*  shall  comprehend  every  partnership  whereof  the 
capital  is  divided  or  agreed  to  be  divided  into  shares,  and  so  as  to  be 
transferable  without  the  express  consent  of  all  the  copartners,  also  every 
assurance  company,"  &c.,  &c. :  «« Provided,  nevertheless,  that,  except  as 
hereinafter  epedally  provided^  this  act  shall  not  extend  to  any  company 
for  executing  any  bridge,  road,  cut,  &c.,  &c.,  railway,  pier,  4c.,  which 
cannot  be  carried  into  execution  without  authority  of  parliament."  So 
that  the  expression  « joint-stock  company"  found  in  the  26th  section, 
as  interpreted  by  the  2d  section,  would  not  apply  to  railways,  &c., 
which  could  not  be  carried  into  ^execution  without  the  authority  p^.^qo 
of  parliament,  such  companies  not  being  specially  provided  for  ^ 
by  that  section :  and,  consequently,  the  prohibition  against  the  sale  of 
shares  before  complete  registration  was  held  not  to  extend  to  such  com- 
panies. And  the  court  appear  to  have  been  of  opinion  that  the  statute 
does  not  require  companies  that  must  obtain  an  act  of  parliament  to  be 
completely  registered;  so  that  such  companies,  in  their  opinion,  are 
neither  within  the  words  nor  the  spirit  of  the  26th  section. 

On  the  argument  of  the  case  now  before  the  court,  it  was  contended 
that  the  25th  section,  which  gave  to  companies  eompletely  registered 
(including  companies  requiring  acts  of  parliament)  certain  powers,  fol- 
lowed by  the  26th  prohibiting  shareholders  in  joint-stock  companies  not 
completely  registered,  from  selling  their  shares,  was  analogous  to  the 
23d  section,  which  gives  to  the  promoters  of  companies  provisionalli/ 
registered  (including  those  for  purposes  requiring  acts  of  parliament) 
certain  powers ;  and  that  the  24th  section,  which  follows,  and  imposes 
a  penalty  on  the  promoters  for  doing  certain  acts  not  authorized,  must 
receive  the  same  limited  construction  as  the  26th,  and  be  held  inappli- 
cable to  companies  requiring  acts  of  parliament,  inasmuch  as  they  are 
not  expressly  mentioned. 

The  argument  was  ingenious :  but,  upon  a  careful  examination  of  the 
statute,  we  do  not  think  that  the  decision  of  the  Court  of  Exchequer  in 
the  case  of  Young  v.  Smith  requires  us  to  put  any  such  construction  on 
that  part  of  the  statute  which  applies  to  companies  provisionally  regis- 
tered. 

The  4th  section  enacts,  that,  before  proceeding  to  make  public,  whe- 
ther by  way  of  prospectus,  &c.,  any  intention  or  proposal  to  form  any 
company  for  any  purpose  within  the  meaning  of  this  act,  wTiether  for 
executing  any  such  work  as  aforesaid  under  the  authority  *of  par-  r^nqj 
liament,  or  for  any  other  purpose^  the  promoters  must  provision-  '- 
ally  register.  All  joint-stock  companies  are  therefore  to  be  provision- 
ally registered.  Then  the  28d  section  enacts  that  it  shall  be  lawful  for 
the  promoters  of  companies  provisionally  registered  (expressly  including 
those  for  executing  works  by  authority  of  parliament)  to  do  certain  acts, 
(*  but  not  to  make  calls,  nor  to  purchase,  contract  for,  or  hold  lands. 
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nor  to  enter  into  any  contracts  for  any  services/'  ftc,  &c.  Then  fol- 
lows the  24th  section,  in  these  words, — <(  And  be  it  enacted,  that,  if 
before  a  certificate  of  provisional  registration  shall  be  obtained,  the 
proinoters,  or  any  of  them,  or  any  person  employed  by  or  under  them, 
advertise  the  existence  or  proposed  formation  of  the  company,  or  make 
any  contract  whatsoever  for  or  in  the  name  or  on  behalf  of  such  intended 
company,  then  every  snch  person  shall  be  liable  to  forfeit  for  every 
such  offence  a  sum  not  exceeding  25/." 

Now,  this  section  does  not  commence  as  the  26th  does,  by  using  the 
term  «( any  joint-stock  company."  If  it  had  done  so,  we  might  have 
felt  bound  to  give  to  it  the  same  limited  construction  which  it  received 
in  Young  v.  Smith.  But,  in  the  absence  of  any  such,  expression,  it 
appears  to  us  that  the  24th  section  must  be  construed  by  reference  to 
the  23d,  and  be  held  applicable  to  all  companies  not  provisionally  regis- 
tered, which,  if  so  registered,  would  enjoy  the  privileges  conferred  by 
the  23d  section. 

This  construction  renders  the  4th,  2Sd,  and  24th  sections  consistent. 
The  4th  requires  that  all  joint-stock  companies,  whether  requiring  acts 
of  parliament  or  not,  before  the  promoters  do  any  acts  towards  forming 
them,  shall  be  provisionally  registered.  The  23d  gives  to  the  promo- 
ters of  all  such  companies  provisionally  registered  power  to  do  certain 
acts.  And  the  24th  imposes  a  penalty  on  the  doing  of  any  of  those 
'■'^951  ^^^^  ^before  a  certificate  of  provisional  registration  has  been  ob* 
-*  tained. 

Another  point  made,  but  not  much  insisted  upon,  was,  that  the  24th 
section  does  not  say  that  the  contracts  shall  be  void ;  but  the  imposition 
of  a  penalty  shows  that  they  are  illegal,  and  therefore  they  cannot  be 
enforced ;  as  was  decided  in  Bull  v.  Chapman,  8  Exch.  444.t 
.  We  are,  therefore,  of  opinion  that  the  first  plea  is  good,  and  our 
judgment  on  the  demurrer  must  be  in  favour  of  the  defendant. 
.  The  second  plea,  founded  on  the  10  &;  11  Vict.  c.  78,  s.  7,  must  on 
the  same  ground  be  held  good.  Judgment  for  the  defendant. 
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HAYWARD  V.  PARKE  and  Others,  Executors  of  ROBERT 
MATHER,  deceased.    June  12. 

Upon  a  aegotUtion  between  A.  and  B.  for  the  grant  of  a  lease,  B.,  the  proposed  lessee,  informed 
the  agent  of  A.  that  be  wanted  the  premises  for  the  parpose  of  carrying  on  therein  the  busi- 
ness  of  a  retailer  of  heer,  and  inqnired  whether  there  was  anything  in  the  original  lesse  to 
restrain  the  tenant  from  carrying  on  snob  business  therein ;  to  which  inquiry  the  agent, — 
being  ignorant  of  the  contents  of  the  lease,  but  knowing  that  snch  trade  had  been  carried  on 
upon  the  premises  for  some  years, — replied  that  there  was  nothing,  so  far  as  he  knei^  to  pre- 
rent  the  tenant  from  carrying  on  the  proposed  trade.  B.  thereupon  consented  to  take  a 
lease,  and  a  memorandum  to  the  following  effect  waa  drawn  np,  and  signed  by  the  respective 
parties: — 

"  Lease,  twenty-one  years  from  Lady  Day,  1853.  Taxes,  Ac.  Lea»e  and  eounterjMrt  to  contain 
eUt  uemU  awi  proper  coeenante,  and  partieularlif  thoee  contained  in  the  lea*e  und^r  which  the 
premieee  are  heid^  eo  that  the  eame  in  no  way  rettriete  the  trade  of  a  retailer  of  beer.  Lessee 
not  to  require  production  of  the  lessor's  title :" — 

Held,  that  A.  duly  performed  his  contract  by  being  ready  to  grant  a  lease  without  a  corenant  to 
reetriot  the  lessee  from  using  the  premises  as  a  beer*shop,  notwithstanding  that  there  was 
such  a  restrictive  covenant  in  the  lease  under  which  he  himself  held. 

This  was  an  action  brought  by  the  plaintiff  against  the  defendants, 
being  the  executors  of  Robert  Mather,  deceased,  for  a  breach  by 
Mather,  and  the  defendants,  as  his  executors,  of  an  agreement  in 
writing  made  between  the  plaintiff  and  Mather  for  a  lease  to  the 
^plaintiff  of  a  messuage  and  premises,  being  No.  61,  William  r^^oqa 
Street,  Regent's  Park,  in  the  county  of  Middlesex,  and  premises  ^ 
in  the  rear  thereof. 

The  declaration  stated  that  the  plaintiff  and  the  said  Robert  Mather 
agreed  that  Mather  would,  within  a  reasonable  time  after  the  18th  of 
March,  1853,  grant  to  the  plaintiff  a  lease  of  the  houie  and  messuage, 
No.  61,  William  Street,  Regent's  Park,  and  the  premises  in  the  rear, 
abutting  on  Little  Albany*  Street,  on  the  terms  and  conditions  follow- 
ing, that  is  to  say, — Rent  702.  per  annum,  payable  quarterly  ;  the  first 
quarter  to  become  due  and  payable  at  Midsummer  Day,  1858 :  Lease, 
twenty-one  years  from  Lady  Day,  1853 :  Taxes  of  every  kind,  except 
property-tax,  to  be  paid  by  the  plaintiff,  including  sewers'  rate  and 
land-tax,  or  the  rent  in  lien  thereof:  Letue  and  counterpart  to  contain 
all  usual  and  proper  covenants^  and  particularly  those  contained  in  the 
lease  under  which  the  premises  are  held^  so  that  the  same  in  no  way  re- 
stricted the  trade  of  a  retailer  of  beer :  The  said  lease  and  counterpart 
to  be  prepared  by  the  lessor's  solicitor,  at  the  expense  of  the  plaintiff: 
The  plaintiff  not  to  require  production  of  the  title  of  the  said  Robert 
Mather :  Averment,  that  the  plaintiff  did  all  things  necessary  on  his 
pitrt  to  entitle  him  to  have  the  said  lease  prepared  and  executed  and 
granted  to  him  as  aforesaid,  and  to  a  performance  by  the  said  Robert 
Mather  of  the  said  agreement  on  his  part,  except  so  far  as  the  said 
Robert  Mather  exonerated,  prevented,  and  discharged  the  plaintiff 
from  so  doing,  and  had  dispensed  therewith:  That,  although  after 
the  making  of  the  said  agreement,  and  before  the  decease  of  Mather, 
a  reasonable  time  had  elapsed  for  the  performance  of  the  said  agree* 
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ment,  and  although  the  plaintiff  had  at  all  times  been  ready  and  will- 
ing to  fulfil  the  said  agreement  on  his  part — whereof  Mather  had,  and 
since  his  decease  the  defendants  had  had,  notice :  Yet  the  said  Robert 
*9Q71  *^^^^^^  ^^^  °^^9  ^^^  since  his  decease  had  the  defendants,  pre- 
-'  pared  the  said  lease,  or  executed  or  granted  to  the  plaintiff  a 
lease  of  the  said  house,  messuage,  and  premises,  according  to  the  said 
agreement,  but  had  severally  wholly  neglected  and  refused  so  to  do ; 
whereby  the  plaintiff,  after  having  expended  and  laid  out  upon  the  said 
messuage,  house,  and  premises,  the  sum  of  5002.  in  and  about  repairing 
and  making  the  same  fit  and  convenient  for  the  carrying  on  therein  the 
trade  or  business  of  a  retailer  of  beer,  had  lost  and  been  altogether 
deprived  of  the  great  advantage  and  gain  he  would  otherwise  have  re- 
ceived in  being  able  lawfully  to  exercise  and  carry  on,  in  and  upon  the 
said  house,  messuage,  and  premises,  the  said  trade  and  business  of  a 
retailer  of  beer,  and  had  also  been  deprived  of  the  great  advantage  and 
gain,  that  is  to  say,  the  sum  of  900Z.,  which  he  would  otherwise  have 
received  from  the  assignment  and  disposal  of  the  said  lease  of  the  said 
house,  messuage,  and  premises,  to  one  George  Foyell,  for  the  lawful 
exercise  and  carrying  on  therein  of  the  said  trade  and  business  of  a 
retailer  of  beer  during  the  said  term  of  twenty*one  years ;  and  he  had 
also  been  put  to,  and  necessarily  incurred,  divers  charges  and  expenses, 
amounting  to  2002.,  in  and  about  the  negotiating  and  agreeing  for  the 
said  demise  and  lease  from  the  said  Robert  Mather  as  aforesaid,  and 
having  the  said  house,  messuage,  and  premises  so  demised  and  leased, 
and  in  and  about  the  investigating  the  right  and  title  of  the  said  Robert 
Mather  to  demise  and  lease  the  said  house,  messuage,  and  premises  for 
the  legal  exercise  and  carrying  on  therein  hf  the  plaintiff  of  the  trade 
and  business  of  a  retailer  of  beer,  and  in  and  about  causing  divers 
documents  and  writings  respecting  the  same  to  be  made  and  prepared, 
and  in  and  about  the  endeavouring  to  procure  the  completion  and  fulfil- 
ment of  the  said  agreement  by  the  said  Robert  Mather  and  by  the 
*0Qfti  defendants,  and  had  *also  been  deprived  of  divers  other  great 
^  gains  and  profits  which  he,  the  plaintiff,  would  otherwise  have 
derived,  if  the  said  Robert  Mather  and  the  defendants  had  fulfilled  the 
said  agreement :  And  the  plaintiff  claimed  20002. 

The  defendants  pleaded, — first,  that  Mather  did  not  agree  as  alleged. 

Secondly, — that  a  reasonable  time  had  not  elapsed  after  the  making 
of  the  said  agreement,  and  before  the  decease  of  Mather,  for  the  per- 
formance of  the  said  agreement ;  and  that  the  defendants,  as  executors 
as  aforesaid,  after  the  death  of  Mather,  and  within  a  reasonable  time, 
were  ready  and  willing  to  perform  the  said  agreement,  and  to  perform 
and  execute  and  grant  the  said  lease ;  and  that  Mather  did  not,  nor  did 
the  defendants,  refuse  so  to  do  as  alleged. 

Thirdly, — that  Mather,  in  his  lifetime,  and  the  defendants,  as  execu- 
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tors  as  aforesaid,  since  his  decease,  respectively,  did  and  omitted  to  do, 
what  is  complained  of,  by  the  plaintiff's  leave. 

Foarthlj, — ^that,  after  the  making  of  the  agreement,  before  any 
breach  thereof,  and  in  the  lifetime  of  Mather,  the  plaintiff  exonerated 
and  discharged  Mather  from  granting  the  said  lease  within  sach  reason- 
able time  as  aforesaid. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  traversed 
the  third  and  fonrth. 

The  caase  came  on  to  be  tried  before  Jervis,  C.  J.,  at  the  sittings  in 
Middlesex  after  Trinity  Term  last,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  upon  the  following  case : — 

Before  and  at  the  time  of  the  making  of  the  agreement  between  the 
plaintiff  and  Robert  Mather  hereinafter  set  forth,  the  messuage  and 
premises  No.  61,  William  Street,  Regent's  Park,  and  the  premises  in 
the  rear  thereof,  were  and  thence  hitherto  have  been,  and  still  are,  held 
under  a  lease  for  ninety-nine  years,  granted  *by  the  Commis-  r^g>qq 
sioners  of  Woods  and  Forests,  whereof  sixty  years  and  upwards  ^ 
are  still  unexpired. 

The  above-mentioned  lease  for  ninety-nine  years  contains  the  follow- 
ing covenant  on  the  lessee's  part, — «>  That  the  lessee,  his  executors,  ad- 
ministrators, and  assigns,  shall  not  nor  will,  at  any  time  during  the 
continuance  of  the  said  term  hereby  granted,  use,  exercise,  or  carry  on, 
or  permit  or  suffer  to  be  used,  exercised,  or  carried  on,  in  or  upon  the 
said  several  pieces  or  parcels  of  ground,  messuages,  or  dwelling-houses, 
buildings,  and  premises  hereby  demised,  or  on  any  or  either  of  them,  or 
any  part  thereof,  respectively,  or  in  or  upon  any  other  messuage  or 
dwelling-house,  erection,  or  building,  which  may  hereafter  be  erected,  built, 
set,  or  made  upon  the  said  ground  hereby  demised,  or  any  part  thereof, 
any  or  either  of  the  trades  or  businesses  of  a  vintner,  distiller,  brewer, 
olehouse-keepeTj  vietuallerj  coffee-house  or  tavern-keeper,  tripe-boiler, 
tripe-seller,  slaughterman,  soap-boiler,  tallow-melter,  sugar-baker,  dealer 
in  old  iron,  blacksmith,  farrier,  working  cutler,  chimney-sweeper,  bagnio- 
keeper,  coachmaker,  and  whitesmith,  coppersmith,  and  working  brazier, 
caricature  printseller,  working  tinman,  dyer,  or  any  other  noisy,  noisome, 
or  offensive  trade  or  business  whatsoever,  without  the  express  consent  in 
writing  of  the  said  commissioners  or  surveyor-general  for  the  time  being 
respectively,  under  their  or  his  hands  or  hand  first  had  and  obtained 
for  that  purpose."  And  the  said  lease  also  contains  a  proviso  empower- 
ing the  lessors,  and  their  successors,  to  re-enter  upon  all  or  any  part 
of  the  premises  demised  by  that  lease,  upon  (amongst  other  things)  the 
breach  by  the  lessee,  his  executors,  administrators,  or  assigns,  of  any 
of  the  covenants  therein  contained,  and  on  his  and  their  part  to  be  kept 
and  performed. 

The  legal  estate  in  the  said  messuage  and  premises  No.  61,  William 
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*3001  ^^^®^^>  Regent's  Pftrk,  and  the  premises  *in  the  rear  thereof,  under 
^  the  said  lease  for  ninety-nine  years,  before  and  at  the  time  of 
the  making  of  the  said  agreement,  and  thence  until  Robert  Mather's 
death,  was  vested  in  Frederick  Fowler  Robertson  and  Thomas  Newton 
Wing,  in  trust  for  the  said  Robert  Mather,  and  since  his  death  has  been 
and  still  is  so  vested,  in  trust  for  the  defendants,  his  execotors ;  and 
the  said  Frederick  Fowler  Robertson  and  Thomas  Newton  Wing  were 
always  from  the  time  of  making  the  said  agreement  until  the  commence- 
ment of  this  action  ready  and  willing  to  concur  with  the  said  Robert 
Mather  in  his  lifetime,  and  the  defendants,  his  executors,  since  his  death, 
in  granting,  and  to  execute,  any  lease  of  the  said  messuage  and  premises, 
and  the  premises  in  the  rear  thereof,  which  he  the  said  Robert  Mather 
in  his  lifetime,  and  the  defendants,  his  executors,  since  his  death,  may 
have  been  desirous  of  granting. 

The  trade  and  business  of  a  retailer  of  beer  had  been  publicly  carried 
on  upon  the  said  messuage  and  premises  for  many  years  before  the 
making  of  the  said  agreement,  without  objection  from  any  one ;  and  in 
March,  1858,  the  said  messuage  and  premises  were,  and  for  some  time 
before  had  been,  in  the  occupation  of  Mrs.  Crowder,  as  tenant  from 
year  to  year  to  the  said  Robert  Mather,  and  she  then  carried  on  in  and 
upon  the  said  messuage  and  premises  the  trade  and  business  of  a  retailer 
of  beer.  Messrs.  Thome,  the  brewers,  had  been  in  the  habit  of  supply- 
ing Mrs.  Crowder  with  beer  for  the  purposes  of  her  trade ;  and,  shou 
being  indebted  to  them,  the  trade-fixtures  and  utensils  in  and  upon  the 
said  messuage  and  premises  had  been  assigned  to  them  by  her  as  a 
security  for  such  debt. 

In  the  month  of  March,  1858,  the  plaintiif,  being  desirous  of  hiring 
the  said  messuage  and  premises,  entered  into  a  contract  with  Messrs. 
Thorne  on  their  own  behalf,  and  also  as  agents  for  Mrs.  Crowder,  by 
*^011  ^^'^'^^  ^^^  plaintiff  agreed  with  Messrs.  Thorne  to  purchase  of 
^  them  the  trade-fixtures  and  utensils  in  and  upon  the  said  mes« 
suage  and  premises  for  the  sum  of  ISOi.,  and  to  become  tenant  of  the 
said  messuage  and  premises  in  the  place  of  the  said  Mrs.  Crowder,  if 
Messrs.  Thorne  could  procure  the  plaintiff  the  lease  of  the  said  messuage 
and  premises.  In  pursuance  of  this  contract  with  Messrs.  Thorne,  the 
plaintiff,  with  their  privity  and  knowledge,  entered  into  a  negotiation 
with  Messrs.  Cafe  k  Reid,  the  agents  for  Robert  Mather,  for  a  lease  of 
the  said  messuage  and  premises ;  and,  at  a  meeting  which  took  place  at 
Messrs.  Cafe  k  Reid'e  office,  on  the  18th  of  March,  1858,  at  which  the 
plaintiff  and  his  attorney,  Mr.  Kennett,  and  Robert  Reid,  of  the  firm 
of  Cafe  &  Reid,  were  present,  the  said  Kennett  informed  the  said  Reid 
that  the  plaintiff  wished  to  hire  the  said  messuage  and  premises  /or  th€ 
purpose  of  carrying  on  therein  the  trade  and  business  of  a  retailer  of 
beer^  and  inquired  of  Reid  whether  there  was  anything  in  the  lease 
under  which  the  said  messuage  and  premises  were  held,  to  restrain  the 


16  COMMON  BENCH.    (7  J.  SCOTT.)  801 

tonaot  from  carrying  on  sncli  trade  and  buainesa  thereon;  to  which 
inquiry,  Beid,  not  having  a  copy  of  such  lease,  and  being  ignorant  of 
the  contents  thereof,  and  knowing  that  such  trade  and  business  had 
been  carried  on  upon  the  said  messuage  and  premises  for  some  years, 
replied  that  there  was  nothing,  as  far  as  be  knew,  to  prevent  the  tenant 
from  carrying  on  the  proposed  trade  and  business  of  a  retailer  of  beer 
in  and  upon  the  said  messuage  and  premises :  and  thereupon  the  agree* 
ment  upon  which  this  action  is  brought  was  drawn  up  and  signed  by 
the  plaintiff^  and  a  duplicate  was  soon  afterwards  made  and  signed  by 
Mather,  as  follows : — 

«« Terms  for  letting  No.  61,  William  Street,  Regent's  Park,  and  the 
premises  in  the  rear,  abutting  on  Little  Albany  Street. 

'*'Bent  lOL  per  annum,  payable  quarterly,  the  first  quarter  to  r^oQo 
become  due  and  payable  at  Midsummer  Day,  1868.  Lease  twenty-  ^ 
one  years  from  Lady  Day,  1853.  Taxes  of  every  kind,  except  pro- 
perty-tax,  to  be  paid  by  lessee,  including  sewer's-rate  and  land-tax,  or 
the  rent  in  lieu  thereof.  Lease  and  counterpart  to  contain  all  usual 
and  proper  covenants,  and  particularly  thoBe  contained  in  the  lea$e  under 
which  the  premi$e9  are  heldj  eo  that  the  eame  in  no  way  re$triet$  the  trade 
of  a  retailer  of  beer.  The  said  lease  and  counterpart  to  be  prepared  by 
the  lessor's  solicitor,  at  lessee  s  expense.  Lessee  not  to  require  pro- 
duction of  the  lessor's  title. 

<^  I  agree  to  grant  a  lease  of  the  premises  on  the  terms  and  condi- 
tions herein  contained,  and  to  execute  the  same,  when  tendered. 

«4  Dated  this  18th  day  of  March,  1858.  «(  Robert  Mather." 

At  the  time  the  plaintiff  signed  the  above  agreement,  neither  the 
plaintiff  nor  his  attorney,  Kennett,  had  any  knowledge  whatever  of  the 
covenants  contained  in  the  lease  for  ninety-nine  years  under  which  the 
said  messuage  and  premises,  and  the  premises  in  the  rear  thereof,  were 
held. 

In  pursuance  of  his  contract  with  Messrs.  Thome,  and  of  the  above 
agreement  with  Mather,  the  plaintiff,  on  the  25th  of  March,  1858,  en* 
tered  upon  and  took  possession  of  the  said  messuage  and  premises,  and 
the  premises  in  the  rear  thereof,  and  of  the  trade-fixtures  and  utensils 
therein ;  and  thereupon  Mrs.  Crowder  then  gave  up  possession  thereof 
to  the  plaintiff.  On  the  26th  of  March,  1858,  the  plaintiff,  in  pursu- 
ance of  his  contract  with  Messrs.  Thorne,  paid  them  1802.  for  the  said 
trade-fixtures  and  utensils. 

Rob^t  Mather,  for  some  years  before  and  at  the  time  of  the  signa- 
ture of  the  said  agreement,  and  thence  continually  until  his  death,  which 
took  place  on  the  80tji  *of  September,  1858,  resided  at  Chrant-  r^onq 
ham,  in  Lincolnshire,  or  at  Leamington,  in  Warwickshire.  Shortly  ^ 
after  the  signature  of  the  above  agreement,  the  plaintiff's  attorney, 
Kennett,  applied  by  letter  to  Messrs.  Cafe  k  Reid,  the  agents  for 
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Mather,  for  the  draft  lease  of  the  said  messaage  and  premises  mentioB* 
ed  in  the  agreement,  and  was  by  them  referred  to  Messrs.  Ostler  &  Co., 
of  Grantham,  Mather's  solicitors;  and  a  lengthened  correspondence 
then  took  place  between  Kennett,  as  attorney  for  the  plaintiff,  and 
Ostler  &  Co.,  as  attorneys  for  Mather,  upon  the  subject  of  the  lease, 
which  correspondence  was  set  out  in  an  appendix  to  the  case,  and  was 
to  be  referred  to  upon  the  argument  of  the  case  by  either  side,  as  if 
the  same  was  set  out  in  the  case  itself. 

Ultimately,  on  the  12th  of  August,  1858,  Mr.  Beid,  by  the  desire  of 
Ostler  &  Co.,  sent  a  draft  lease  of  the  said  messuage  and  premises,  and 
the  premises  in  the  rear  thereof,  to  Kennett,  for  his  perusal  and  approval 
on  behalf  of  the  plaintiff.  The  draft  lease  so  sent  made  and  described 
as  parties  thereto  the  said  Frederick  Fowler  Robertson  and  Thomas 
Newton  Wing  of  the  first  part,  Robert  Mather  of  the  second  part,  and 
the  plaintiff  of  the  third  part,  and  contained  the  following  covenant  on 
the  plaintiff's  part  to  be  performed :  «« And  also  that  he  the  said  George 
Hayward,  his  executors,  administrators,  or  assigns,  shall  not  nor  will, 
at  any  time  during  the  said  term,  use,  exercise,  or  carry  on,  or  permit 
or  suffer  to  be  used,  exercised,  or  carried  on,  in  or  upon  the  said 
messuage  or  dwelling-house  and  premises  hereby  demised,  or  in  or  npon 
any  other  messuage  or  dwelling-house,  erection,  or  building  which  may 
hereafter  be  erected,  built,  set  up,  or  made  upon  the  said  yard  or  ground 
hereby  demised,  or  any  part  thereof,  any  or  either  of  the  trades  or 
businesses  of  a  vintner,  distiller,  brewer,  ahhause-keeper^  vtetualler^ 
*3041  ^^'off'^^'^OQ^^  ^^  tavern-keeper,  tripe-boiler,  tripe-seller,  slaughter- 
^  man,  soap-boiler,  tallow-melter,  sugar-boiler,  dealer  in  old  iron, 
blacksmith,  farrier,  working  cutler,  chimney-sweeper,  bagnio-keeper, 
coach-maker,  white-smith,  copper-smith,  working  brazier,  caricature 
print-seller,  working  tinman,  dyer,  or  any  other  noisome,  noisy,  or 
offensive  trade  or  business  whatsoever,  without  the  express  consent  of 
the  said  Frederick  Fowler  Robertson  and  Thomas  Newton  Wing,  their 
executors,  administrators,  or  assigns,  under  their  or  his  hands  or  hand 
first  had  and  obtained  for  that  purpose." 

Kennett,  the  plaintiff's  attorney,  returned  the  draft  to  Ostler  k  Co. 
on  the  11th  of  November,  having  first  written  in  red  ink  in  the  margin 
thereof,  opposite  the  description  of  the  parties  thereto,  the  following 
note,  signed  with  his  initials, — <«  I  have  no  objection  to  these  gentlemen 
(meaning  Robertson  and  Wing)  being  made  parties :  but  see  agreement ;" 
and  having  also  first  struck  out  from  the  covenant  in  the  said  draft 
lease  above  set  out,  the  words  «<  alehouse-keeper,  victualler,"  and  written 
in  red  ink  in  the  margin  opposite  the  said  covenant,  the  following  note, 
signed  with  his  initials, — «<  The  house  was  expressly  taken  for  the  trade 
of  a  retailer  of  beer  (see  agreement),  and  that  trade  has  long  been 
oarried  on  therein.  The  mention  of  these  words  (meaning  alehouse 
keeper,  victualler)  would  prohibit  such  trade :  see  beer  act,  11  G.  4  &  1 
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W.  4,  c.  64,  B.  81."    And,  on  the  same  11th  of  Norember,  Kennett 
wrote  and  sent  to  Ostler  k  Go.  the  following  letter : — 

« I  return  you  your  draft  lease,  with  some  alterations.  My  client 
has,  I  find,  entered  into  a  contract  to  dispose  of  his  lease,  and  the 
parties  are  pressing  him  for  completion.  May  I  beg,  therefore,  the 
favonr  of  your  letting  me  know  by  Monday  if  you  approve  of  my 
alterations,  and  by  suggesting  a  day  on  which  it  is  '^'probable  r^coAc 
the  business  may  be  completed,  that  my  client  and  his  purchaser  ^ 
may  make  their  arrangements." 

Not  having  received  any  answer  from  Ostler  &  Co.  to  the  last-men* 
tioned  letter,  Kennett  wrote  other  letters  to  them,  but  received  no  an* 
Bwer  from  them,  they  not  being  attorneys  to  the  defendants,  Mather's 
executors,  and  having  ceased  to  act  in  the  business  since'  his  death. 
But  Mr.  Henry  Thompson,  one  of  the  defendants,  having  become 
attorney  for  the  defendants,  took  upon  himself  the  management  of  the 
negotiation  with  the  said  Kennett,  with  reference  to  the  lease  of  the 
messuage  and  premises  mentioned  in  the  agreement  of  the  18th  of 
March,  1853 ;  and,  on  the  14th  of  December,  1853,  Thompson  wrote 
and  sent  to  Kennett  the  following  letter : — 

«« I  am  concerned  for  the  late  Mr.  Mather's  executors ;  and  will  take 
an  opportunity,  at  an  early  day,  of  ascertaining  the  powers  of  the  trus- 
tees to  grant  the  lease  of  the  house  in  William  Street,  in  the  form  sug- 
gested by  you." 

The  following  correspondence  thereupon  took  place  between  Thomp- 
son, as  attorney  for  the  defendants,  and  Kennett,  as  attorney  for  the 
plaintiff: — 

Kennett  to  Thompson,  December  20,  1853 : — 

(« If  the  draft  lease,  as  approved  by  me,  is  before  you,  you  will  per- 
oeive  my  alterations  are  not  inconsistent  with  the  agreement  signed 
between  the  parties.  My  dient  has  contracted  to  sell  the  lease,  and 
the  delay  which  has  taken  place  is  very  costly  to  him,  as  he  is  only 
enabled  to  keep  peace  with  the  purchaser  by  paying  him  a  weekly  sum 
until  completion.  I  trust  you  will,  therefore,  expedite  the  matter,  so 
that  further  loss  may  be  stayed, — a  loss  which  is  incurred  solely  by  the 
delay  in  getting  the  lease  executed." 

Thompson  to  Kennett,  December  26,  1853  :— 

«« You  shall  have  this  draft  in  a  few  days ;  and,  once  '^'settled,  r:„qAf» 
there  shall  not  be  any  delay  in  obtaining  the  completion  of  the  *- 
lease.' 

Kennett  to  Thompson,  January  2d,  1854 : — 

«« There  has  been  a  delay  of  months  in  this  matter,  and,  as  it  seems 
to  me,  quite  unnecessarily.  Not  anticipating  this  delay,  my  client 
entered  into  a  contract  to  sell  the  house  and  business,  and  he  is  only 
enabled  to  save  himself  from  proceedings  in  equity  to  enforce  the  con- 
tract, by  paying  a  weekly  sum  as  compensation.    He  is  besides  obliged 
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to  put  the  business  under  management,  as  he  is  a  brewer,  and  not 
acquainted  with  the  retail  beer  trade.  In  addition  to  all  this,  he  has 
entered  into  pecuniary  arrangements  upon  the  strength  of  receiving 
the  purchase-money,  and  the  result  altogether  is  absolutely  ruinous  to 
him.  Tou  must  perceive  that  it  is  not  right  my  client  should  suffer 
thus.  You  will  not  be  surprised,  therefore,  when  I  beg  you  will  under- 
sund,  that,  unless  I  receive  the  draft  forthwith,  my  client  will  hold  the 
estate  of  the  late  Mr.  Mather  responsible  for  such  loss  as  may  have  been, 
or  shall  hereafter  be,  sustained  by  my  client  by  reason  of  the  non-per- 
formance of  the  contract  entered  into  by  the  late  Mr.  Mather." 

On  the  16th  of  January,  1854,  enclosed  in  a  letter  of  that  date  to 
the  following  effect, — "  Herewith  you  have  draft  lease.  I  regret  that 
the  covenants  of  the  original  lease  prohibit  any  allowance  of  the  abstrac- 
tion of  the  words  struck  out," — Thompson  sent  Kennett  the  draft  lease, 
having  first  made  the  defendants  parties  thereto  of  the  second  part,  in- 
stead of  Mather,  and  restored  the  words  «^  alehouse-keeper,  victualler/* 
in  the  covenant  in  the  draft  lease  above  set  forth. 

The  above-mentioned  letter  of  the  16th  of  January,  1854,  was  the 
first  notice  the  plaintiff  or  his  attorney  ever  received  that  the  lease  for 
ninety-nine  years  under  which  the  messuage  and  premises  were  held, 
*^n7l  P^^^^^^^^^  ^^^  trades  of  alehouse-keeper  and  victualler  being 
^  ^carried  on  therein,  except  so  far  as  the  agreement  of  March  the 
18th,  1853,  may  be  construed  to  be  a  notice  to  the  plaintiff  to  that  effect« 

In  answer  to  the  said  letter  of  January  16th,  1854,  Kennett,  on  the 
19th  January,  wrote  and  sent  to  the  said  Henry  Thompson  the  fol** 
lowing: — 

«« It  is  quite  impossible  for  my  client  to  allow  the  restriction  against 
carrying  on  the  trade  of  an  alehouse-keeper  or  victualler  to  be  inserted 
in  the  lease.  My  client  purchased  the  fixtures,  &c.,  of  the  late  tenants, 
subsequently  laid  out  a  considerable  sum  in  improvements  expressly  for 
those  trades,  and  afterwards  entered  into  a  contract  for  the  sale  of  the 
premises  and  good-will  of  the  business  for  3722.  10«. ;  the  lease  to  con* 
tain  only  the  ordinary  covenants  contained  in  leases  of  beer-houses } 
the  purchase  to  be  completed  on  the  26th  of  July  last.  Upon  the  drefk 
being  forwarded  to  me  by  Messrs.  Ostler,  the  restriction  you  now  insiai 
upon  appeared.  Upon  this  being  made  known  to  Mr.  Foyel,  the  pur« 
chaser,  he  refused  to  take  an  assignment ;  and  the  only  way  my  client 
has  been  able  to  avoid  proceedings  being  taken  against  him,  has  been, 
to  pay  Foyel  a  sum  of  21,  weekly  until  he  is  in  a  condition  to  complete 
his  part  of  the  contract.  So  you  perceive  the  dilemma  in  which  my 
client  is  placed,  and  the  loss  which  has  arisen  to  him.  On  referring  to 
the  agreement  between  the  late  Mr.  Mather  and  my  elient,  you  will  see 
it  is  agreed  in  express  terms  that  the  covenants  shall  in  no  way  restrict 
the  trade  of  a  retailer  of  beer;  and  also  that  my  client  is  denied  the 
opportunity  of  looking  into  the  lessor's  title.    Any  difficult  or  loss^ 
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therefore,  has  been  through  no  fault  of  my  client.  I  take  jonr  letter 
as  a  refusal  on  the  part  of  the  executors  of  Mr.  Mather  to  grant  a  lease 
on  the  terms  of  the  agreement,  that  is,  to  allow  the  trades  of  an  ale- 
house-keeper or  victualler  ♦to  be  struck  out.  I  must  therefore  r*Q/>« 
lay  instructions  before  counsel  to  advise  what  course  I  ought  to  *- 
adopt." 

No  answer  was  returned  to  this  letter  by  the  defendants  or  their 
attorney. 

On  the  8d  of  February,  1854,  Thompson  wrote  to  the  plaintiff's 
attorney  as  follows : — 

«(The  executors  have  had  a  conference  upon  the  subject  of  this  pro- 
posed underlease,  and  have  concluded  to  agree  to  its  completion  without 
the  restrictive  words  struck  out.  I  shall  therefore  be  obliged  by  your 
returning  the  draft  by  the  first  post,  that  I  may  forward  it  to  the  soli- 
citor of  the  trustees  of  Mr.  and  Mrs.  Mather's  marriage  settlement,  in 
order  to  a  speedy  termination  of  the  business." 

On  the  4th  of  February,  the  plaintiff's  attorney,  in  reply  to  the 
above,  wrote  to  Thompson,  stating  that  he  had  laid  a  case  before  counsel 
on  behalf  of  Hayward :  and  on  the  20th,  he  again  wrote  to  Thompson, 
as  follows : — 

««The  agreement  of  March,  1853,  and  the  delay  which  has  taken 
place  on  the  part  of  your  clients,  has  been  most  injurious  to  Mr.  Hay- 
ward.  I  informed  you  that  Mr.  Hayward  had  entered  into  a  contract 
with  Mr.  Foyel  for  the  sale  of  the  premises ;  and  that,  with  a  view  to 
avoid  proceedings  on  the  part  of  Mr.  Foyel,  Mr.  Hayward  had  agreed 
to  give  him  2Z.  per  week  until  the  sub-purchase  was  completed.  Mr. 
Foyel  has  now  commenced  proceedings  against  Mr.  Hayward,  the  result 
of  which  must  be  very  injurious,  as  it  is  quite  clear,  that,  unless  Mr. 
Mather's  executors  can  perform  their  contract  with  Mr.  Hayward,  it  is 
impossible  for  Mr.  Hayward  to  perform  his  with  Mr.  Foyel.  In  my 
letter  of  the  4th  instant,  I  informed  you  that  I  was  about  to  lay  before 
counsel  a  supplemental  case.     I  have  received  his  opinion,  to  the  effect 


that  the  executors  of  ♦Mr.  Mather  are  liable  to  a  suit  for  specific 
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performance  of  the  contract  of  the  18th  of  March,  1858 ;  and 
that  Mr.  Hayward  is  not  bound  to  accept  a  lease  purporting  to  be  in 
conformity  with  the  agreement,  if  it  manifestly  appears  (as  it  is  now 
admitted)  that  the  lease  under  which  Mr.  Mather  held,  contained  a 
restrictive  covenant  inoonsiatent  with  the  agreement;  Mr.  Hayward 
not  being  bound  to  rely  on  a  mere  covenant  for  quiet  enjoyment,  and 
having  had  no  notice  of  the  original  lease  at  the  time  the  agreement 
was  entered  into.  Under  the  circumstances,  and  having  regard  to  the 
gnat  pressure  on  ny  client,  I  am  afraid  I  have  no  alternative,  but  to 
commence  immediate  proceedings,  unless  you  can  suggest  some  mode  in 
which  (by  way  of  amicable  arrangement)  Mr.  Hayward  can  be  released 
from  his  present  painful  position." 

t2 
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On  the  4th  of  March,  1854,. the  defendants  served  the  plaintiff  with 
a  notice,  signed  by  them,  as  follows : —    . 

"  To  Mr.  'James  Hay  ward. 

«  We,  the  undersigned,  being  the  executors  named  in  the  last  will  and 
testament  of  Robert  Mather,  formerly  of  Grantham,  in  the  county  of 
Lincoln,  and  lately  of  Leamington,  in  the  county  of  Warwick,  gentle- 
man, deceased,  and  also  trustees  under  an  indenture  dated  the  10th  of 
February,  1853,  and  made  between  the  said  Robert  Mather  of  the  one 
part,  and  us  the  undersigned  of  the  other  part,  do  hereby  give  you 
notice  that  we  are  ready  to  grant  to  you  a  lease  of  the  premises  men- 
tioned or  described  in  an  agreement  under  the  hand  of  the  said  Robert 
Mather,  dated  the  18th  day  of  March,  1858,  pursuant  to  the  said 
agreement." 

The  above  notice  was  by  mistake  addressed  to  «  Mr.  James  Hay  ward/* 
instead  of  to  «<  Mr.  George  Hayward,"  but  was  intended  for  the  plain- 
tiff, as  the  plaintiff  ^^11  knew.  Robertson  and  Wing  were  ready  and 
*^im  ^*^^^"8  ^^  ^*^®  joined  with  the  defendants  in  granting  'to  the 
^  plaintiff  such  a  lease  as  is  mentioned  in  the  above  notice,  and 
would  have  executed  the  same  if  the  plaintiff  would  have  accepted  the 
same.  The  draft  lease  hereinbefore  mentioned  had  been  returned  to 
Thompson  by  Eennett  before  the  4th  of  March,  1854.  No  answer  was 
returned  to  the  above  notice  of  the  4th  March,  1854 ;  nor  was  any 
notice  taken  of  the  same  by  the  plaintiff  or  his  attorney :  and,  on  the 
17th  of  March,  1854,  this  action  was  commenced. 

The  plaintiff  occupied  the  messuage  and  premises  mentioned  in  the 
agreement  of  the  18th  of  March,  1858,  from  the  25th  of  March  in  that 
year,  until  the  commencement  of  this  action,  and  still  occupies  the  same, 
and  has  during  all  the  time  since  the  25th  of  March,  1858,  to  the  present 
time,  carried  on  the  trade  and  business  of  a  retailer  of  beer  in  and  upon 
the  said  messuage  and  premises,  without  objection  from  any  one,  and, 
during  the  lifetime  of  Mather,  paid  him,  and  since  his  death  has  paid 
the  defendants,  as  his  executors,  the  annual  rent  of  70/.  for  the  same, 
pursuant  to  the  agreement. 

Soon  after  the  plaintiff  entered  upon  the  premises,  and  during  the 
year  1858,  and  before  the  commencement  of  this  action,  he,  upon  the 
faith  that  a  lease  thereof  would  be  granted  him  pursuant  to  the  agree- 
ment, voluntarily  and  bon&  fide  laid  out  and  expended  1702.  in  improve- 
ments and  repairs  of  the  said  messuage  and  premises,  with  a  view  to 
carry  on  thereon  the  trade  and  business  of  a  retailer  of  beer ;  no  part 
of  which  sum  would  have  been  laid  out  or  expended  upon  the  faith  of  a 
mere  tenancy  from  year  to  year :  and  all  benefit  to  the  plaintiff  from 
the  expenditure  of  that  sum  will  be  entirely  lost  to  the  plaintiff,  when- 
ever the  plaintiff's  present  holding  of  the  premises  shall  b^  determined. 

The  plaintiff  had  also  before  the  commencement  of  this  action,  be- 
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eome,  and  still  is,  liable  to  pay  Eennett,  *bis  attorney,  18?.,  for  r^to-ti 
his  costs  and  charges  with  reference  to  the  said  agreement  of  the  *- 
18th  of  March,  1853,  and  for  conducting  the  negotiation  with  Messrs, 
Ostler  k  Go.  and  Thompson  upon  the  subject  of  the  lease,  and  for  perus- 
ing and  altering  the  said  draft  lease  on  the  plaintiff's  behalf.  And  the 
plaintiff,  on  the  faith  of  the  said  agreement  of  the  1 8th  of  March,  1858, 
and  believing  that  a  lease  would  be  granted  him  pursuant  to  the  same, 
on  the  13th  of  July,  1853,  bon&  fide  entered  into  a  contract  with  one 
Greorge  Foyel  for  the  sale  and  assignment  to  him,  Foyel,  of  the  said 
messuage  and  premises  mentioned  in  the  agreement  of  the  18th  of  March, 
1858,  for  the  then  residue  of  the  said  term  of  twenty-one  years  for 
which  the  lease  was  to  have  been  granted  to  the  plaintiff  pursuant  to 
the  said  agreement,  for  the  sum  of  872{.  10«.,  by  way  of  premium ;  and 
the  plaintiff,  by  the  said  contract,  also  agreed  to  give  Foyel  possession 
of  the  said  messuage  and  premises,  and  to  complete  the  contract,  on  or 
before  the  26th  of  July,  1858 :  and  Foyel,  upon  the  execution  of  the 
contract  between  him  and  the  plaintiff,  paid  the  plaintiff  20L  as  a 
deposit* 

The  plaintiff,  in  consequence  of  Mather's  not  having  granted  him  a 
lease  pursuant  to  the  agreement  of  the  18th  of  March,  1858,  was  un- 
able to  fulfil  his  said  contract  with  Foyel :  and  Foyel  having,  on  the 
ISth  of  January,  1854,  commenced  an  action  against  the  plaintiff  for 
the  breach  thereof,  such  proceedings  were  thereupon  had,  that,  before 
the  commencement  of  this  action,  the  now  plaintiff  was  forced  and 
obliged  to  pay,  and  did  pay,  to  Foyel,  the  sum  of  40Z.  as  compensation 
to  him  for  the  now  plaintiff's  breach  of  the  said  contract  between  him 
and  Foyel,  and  the  sum  of  252.  for  Foyel's  taxed  costs  of  the  said 
action :  and  also,  in  addition  thereto,  repaid  to  Foyel  the  sum  of  202., 
which  had  been  paid  as  a  deposit  as  above  stated:  and  the  now  r^qio 
^plaintiff  also,  before  the  commencement  of  this  action,  became  *- 
and  still  is  liable  to  pay  to  Eennett,  his  attorney,  24Z.  for  the  now  plain- 
tiff's own  costs  in  the  said  action  Foyel  v.  Hayward,  and  which  last- 
mentioned  costs  were  fairly  and  properly  incurred  in  the  defence  of  that 
action. 

It  was  agreed  between  the  parties  that  the  court  should  have  power 
to  make  all  necessary  amendments  in  the  pleadings,  and  to  draw  all 
inferences  from  the  facts  above  stated,  and  from  the  correspondence  set 
out  in  the  appendix,  which  a  jury  might  have  drawn  ;  and  that  the  court 
should  have  all  other  powers  necessary  to  determine  the  rights  of  the 
parties. 

The  question  for  the  opinion  of  the  court  upon  the  facts  above  stated, 
and  the  correspondence  set  out  in  the  appendix,  was, — Whether  the 
plaintiff  was  entitled  to  recover  in  this  action.  If  the  court  should  be 
of  opinion  that  the  plaintiff  was  entitled  to  recover,  then  the  defend- 
ants agreed  that  a  verdict  should  be  entered  for  the  plaintiff  upon  all 
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the  issues  joined  in  the  action,  and  that  judgment  should  be  entered 
against  the  defendants  for  the  amount  of  all  the  sums  which  the  plain- 
tiff had  expended  and  paid,  and  become  liable  to  pay,  as  above  stated, 
or  of  such  of  the  said  sums  as  the  court  should  direct ;  and  that  such 
judgment  should  be  entered  immediately  after  the  decision  of  the  case, 
or  otherwise,  as  the  court  should  direct.  If  the  court  should  be  of 
opinion  that  the  plaintiff  was  not  entitled  to  recover  in  this  action,  then 
the  plaintiff  agreed  that  a  judgment  of  nonsuit  should  be  entered 
against  him  immediately  after  the  court  should  direct.(a) 
^^-  „-.       *Knowles  (with  whom  was  Tapping)^  for  the  plaintiff.(6)— The 

^  short  facts  are  these. — On  the  18th  of  March,  1853,  the  plaintiff 
and  Mather  enter  into  a  contract  for  the  grant  of  a  lease  to  the  former 
of  certain  premises,  Mather  knowing  he  had  no  legal  interest,  and  the 
names  of  the  trustees  not  being  introduced,  and  knowing  also  that  the 
plaintiff  was  intending  to  carry  on  the  budiness  of  a  retailer  of  beer, 
and  representing  (by  his  agent)  that  there  was  no  covenant  in  the  origi- 
«^141  ^^^  \eiiAe  to  prevent  *the  tenant  from  so  using  the  premisee.   And 

^  the  contract  contains  this  clause, — <<  Lease  and  counterpart  to 

(a)  The  parties  harlng  been  unable  to  agree  In  tbe  atatement  of  the  oaie»  the  matter  wan 
referred  to  Mr.  Worlledge,  who,  haying  been  attended  by  th«  eounsel  on  both  lidea,  and  having 
heard  evidenee,  and  what  was  urged  on  both  tides,  settled  the  ease  as  abore. 

(6)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were  as  follows  :— 

**  1.  That  the  tesUtor,  Robert  Mather,  did  agree  to  and  make  tha  laid  oontraet  of  the  18ih  of 
Mareh,  1853,  in  the  declaration  alleged. 

**  2.  That,  according  to  the  true  and  proper  oonstruotion  of  the  said  contract  of  the  18th  of 
Mareh,  186S,  Mather  and  the  defendants  were  bound  to  grant  to  the  plaintiff  a  leaae  by  rirtae 
of  which  he  could  Ugalljf  and  a«  of  right  earry  on  the  trade  of  a  retailer  of  beer  on  the  premise! 
contracted  to  be  demised. 

**  8.  That  a  reasonable  time  had  elapsed  after  tbe  making  of  the  agreement,  and  before  the 
decease  of  Mather,  for  the  performance  by  him  of  the  agreement;  and  that  the  defendants,  as 
such  executors,  after  the  death  of  Mather,  and  within  a  reasonable  time,  were  not  ready  and 
willing  to  perform  the  agreement,  and  to  prepare  and  execute  and  grant  the  lease  in  the  contraet 
of  the  said  18th  of  March,  1863,  mentioned ;  and  that  both  Mather  before,  and  tbe  defendanta 
after  his  decease,  refused  so  to  do. 

"4.  That  neither  of  the  drafts  of  a  lease  sent  to  the  plaintiff  by  Mather  and  the  defendants, 
respectiyely,  was  suoh  a  draft  of  the  lease  aa  the  pluntiff  was  bound  to  aeeept  under  the  terma 
of  the  contract 

'*  5.  That  the  plaintiff  did  not  give  leare  to  Mather,  or  to  the  defendants,  as  such  exeentors, 
to  do  or  omit  to  do  what  is  complained  of  by  the  plaintiff  in  his  declaration. 

«6.  That  after  the  making  of  the  agreement,  and  before  any  breach  thereof,  and  in  the  life- 
time of  Mather,  the  plaintiff  did  not  exonerate  or  discharge  Mather  f^m  granting  the  said  leaae 
mentioned  in  the  contract,  within  a  reasonable  time. 

•*  7.  That,  as  the  oovenanto  of  the  original  lease  to  Mather  prohibit  tbe  carrying  on  the  trade 
of  a  retailer  of  beer  on  the  premises  contracted  to  be  demised,  Mather  was  not,  nor  were  the 
defendants,  at  any  time,  able  to  fulfil  or  perform  either  the  contract  of  the  18th  of  March,  1853, 
or  the  nodce  of  the  4th  of  March,  1854. 

"  8.  That  the  plaintiff  has  sustained  damage  by  the  breach  by  the  defendanta  of  the  aald  con- 
tract to  the  sum  of  474/.  10«.,  which  is  made  up  of  the  following  items : — 

'  £     9.    d, 

•<  Impnrpementa 170    0    0 

«  Loss  of  bargain,  being  loss  on  contract  with  Foyel 202  10    0 

«  Damages  and  costs  in  action  Foyel  v.  Hayward 66    0    0 

«  Coata  of  plainUff's  attorney  in  reapeet  of  oontraet  of  16th  of  March,  1868       13    0    0 
« Costa  of  plaintiff'a  attorney  in  defending  action  Foyel  v.  Hayward  24    0    0 

£474  10    0" 
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eontatn  all  nsoftl  and  proper  covenants,  and  particularly  those  contained 
in  the  lease  under  which  the  premises  are  held,  so  that  the  same  in  no 
wajf  restricts  the  trade  of  a  retailer  of  beer*  The  said  lease  and  coun- 
terpart to  be  prepared  bj  the  lessor's  solicitor,  at  the  lessee's  expense. 
Lessee  not  to  require  production  of  lessor's  title.'*  Upon  the  faith  of 
this  agreement,  the  plaintiff  took  possession  of  the  premises,  pajing  an 
outgoing  tenant  1301.  for  fixtures,  and  afterwards  laid  out  18(K.  in  im- 
provements and  repairs.  He  then  entered  into  a  contraet  with  a  third 
person  to  assign  him  his  interest  in  the  premises  for  8722.  lOt.  In  due 
time  a  draft  lease  was  sent  to  the  plaintiff,  but  objected  to,  on  the 
ground  that  it  contained  a  clause  restricting  the  tenant  from  using  the 
premises  for  the  retailing  of  beer.  And  it  is  not  until  the  3d  of  Feb- 
rnarj,  1854, — after  Mather's  death,  and  after  an  action  had  been 
brought  against  the  plaintiff  by  the  person  to  whom  he  had  contracted 
to  assign  the  premises, — that  an  offer  is  made  by  Mather's  trustees  and 
representatives  to  grant  a  lease  without  the  obnoxious  clause.  This, 
however,  they  had  no  power  to  do.  Beadiness  and  willingness  implies 
ability. 

*The  main  question  is,  what  does  the  party  agree  to  grant  ?  A  ^^„^  ^ 
valid  lease  for  twenty-one  years,  which  by  entering  into  the  ^ 
agreement  he  represents  that  he  has  power^  to  do,  and,  by  the  very 
terms  of  the  contract,  a  lease  without  any  restriction  as  to  the  carry- 
ing on  the  trade  of  a  retailer  of  beer.  In  Sugden's  Vendors  and  Pur- 
chasers, 11th  edit.,  Vol.  1,  p.  238,  it  is  said:  «« Prim& facie,  a  man  who 
agrees  to  take  an  under-lease  must  know  that  he  is  bound  by  all  the 
covenants  contained  in  the  original  lease,  and  therefore  such  a  purchaser 
cannot  object  to  usual  covenants.  And,  as  it  is  his  duty  to  inform  him- 
self of  the  covenants  contained  in  the  original  lease,  if  he  enters  and 
takes  possession  of  the  property,  he  may  be  bound  by  even  unusual 
covenants.  And,  if  the  deeds  are  brought  to  his  solicitor  for  inspection 
before  the  contract,  who  does  or  might  inspect  them,  he  will  be  con- 
sidered to  have  purchased  with  notice  of  the  covenants.  But,  although 
a  man  knows  that  the  seller  is  only  a  lessee,  yet,  if  the  agreement  con- 
tains  stipulations,  the  purchaser  may  rely  upon  them,  because  such  an 
agreement  amounts  to  a  representation  that  the  seller  is  not  prevented 
from  granting  such  terms,  and,  if  they  are  contrary  to  the  covenants 
in  the  original  lease,  the  purchaser  is  not  bound :  Van  v.  Gorpe,  8 
Mylne  k  E.  269.  So,  if  the  purchaser  state  the  object  which  he  has 
in  purchasing,  and  the  seller  is  silent  as  to  a  covenant  in  the  lease  pro- 
hibiting that  object,  his  silence  would  be  equivalent  to  a  representation 
that  there  was  no  such  prohibitory  covenant ;  and  it  is  unimportant  that 
the  seller  was  not  aware  of  the  extent  or  operation  of  the  covenant : 
Flight  V.  Barton,  8  Mylne  k  K.  272."  Van  v.  Gorpe  is  also  an  authority 
to  show  that  the  *<  usual  covenants"  between  landlord  and  tenant  will 
not  extend  to  covenants  in  restraint  of  trade.     It  may  be  said  that  the 
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stipulation  that  the  lessee  shall  not  call  for  the  lessor's  title,  precludes 


*816] 


the  objection.  That,  however,  clearly  is  not  so.  *In  Warren 
V.  Richardson,  1  Younge,  l,t  in  a  suit  for  a  specific  performance 
of  an  agreement  to  accept  a  lease,  the  court,  considering  the  defendant 
(the  intended  lessee)  by  his  conduct  to  have  waived  all  objections  to  the 
vendor's  title,  decreed  a  specific  performance  of  the  agreement ;  and 
referred  it  to  the  master  to  settle  the  lease.  In  settling  the  lease,  it 
became  necessary,  for  identifying  the  premises,  to  produce  before  the 
master  the  original  lease  under  which  the  plaintiff  was  entitled  to  the 
property,  and  from  which  lease  it  appeared  that  the  property  in  ques- 
tion was  held,  with  other  property,  at  one  entire  rent,  and  under  some 
special  covenants,  no  provision  with  respect  to  which  was  made  in  the 
agreement  between  the  plaintiff  and  the  defendant.  On  the  hearing, 
for  further  directions,  these  facts  being  brought  before  the  court  in  the 
shape  of  exceptions  to  the  report,  it  was  held,  that,  though  the  defend- 
ant had  by  his  conduct  waived  his  right  to  the  production  of  the  lessor's 
title,  yet,  as  in  the  course  of  the  proceedings  it  had  become  necessary 
to  produce  that  title,  and  that  production  showed  that  a  sufficient  lease 
could  not  be  made  to  the  defendant  according  to  the  agreement,  the 
court  would  not  enforce  a  specific  performance ;  and  the  bill  was  dis- 
missed, but  without  costs.^  [Cbesswbll,  J. — The  only  effect  of  such  a 
stipulation,  is,  to  ^change  the  burthen  of  proof.  The  intended  lessee 
may  notwithstanding  show  that  the  title  is  bad.](a)  Here,  the  agree- 
ment amounts,  not  merely  to  a  representation  by  Mather  that  he  had 
power  to  grant  a  lease  according  to  the  proposed  terms,  but  the  agree- 
ment and  his  conduct  amount  to  a  representation  that  there  is  no 
obstacle  to  the  grant  of  a  lease  in  those  terms. 

*^'ni  *'^^^  D®^^  question  is,  whether  a  reasonable  time  had  elapsed 
^  for  the  making  of  the  lease.  The  contract  was  made  on  the  18th 
of  March,  and  the  draft  lease  was  not  sent  until  the  12th  of  August. 
That,  at  all  events,  was  a  reasonable  time.  In  Sellick  v.  Trevor,  11 
M.  &  W.  722,t  six  months  was  held  a  reasonable  time  for  perfecting  a 
title  to  copyholds.  Here,  five  months  elapsed  before  the  first  draft 
was  sent,  three  more  before  the  second  was  sent.  Mather  died  in 
September,  1853,  and  the  executors  and  trustees  were  not  ready  an4 
willing  to  grant  such  a  lease  as  the  plaintiff  was  entitled  to,  until  the 
16th  of  January,  1854 ;  and  then  even  they  had  no  power  to  grant  it. 
What  length  of  time  will  it  be  reasonable  for  a  man  to  take  for  the  doing 
of  a  thing  which  he  can  never  do  ?  [Jervis,  C.  J. — Mather  himself 
never  offered  to  grant  a  lease  without  the  restrictive  covenant.  As  to 
him,  therefore,  there  would  probably  have  been  a  lapse  of  a  reasonable 

(a)  In  Selliok  v.  Trevor,  11  M.  A  W.  728,t  Loid  Abioger  says :  "Bj  the  conditions  of  sale, 
tbo  defendants  are  not  bound  to  prodnce  any  earlier  title-deeds  than  the  laat  copy  of  coart-roU : 
•that  protects  them  from  [proving]  any  other  title  anterior  to  that  eonrt-roll;  but  atiU  the  plain- 
tiff is  at  liberty  to  show  aliandd  that  the  title  is  void." 
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time,  provided  the  plaintiff's  attorney  had  not  detained  the  draft  so 
long.  He  had  it  on  the  12th  of  August,  and  he  returned  it  with  objec- 
tions on  the  11th  of  November.] 

He  then  proceeded  to  contend  that  the  plaintiff  was  not  to  be  limited 
to  nominal  damages  for  the  defendants'  breach  of  contract,  but  was 
entitled  to  recover  all  the  damages  which  had  directly  resulted  to  him 
therefrom ;  citing  Flureau  v.  Thornhill,  2  Sir  W.  Bl.  1078,  Hopkins  v. 
Grazebrook,  6  B.  4;  C.  81  (E.  0.  L.  B.  vol.  13),  9  D.  &  B.  22  (E.  0.  L. 
B.  vol.  22),  and  Bobinson  v.  Harman,  1  Exch.  850.t  Cresswell,  J., 
referred  to  Walker  v.  Moore,  10  B.  &  C.  416  (E.  C.  L.  B.  vol.  21) :  and 
Jervis,  C.  J.,  referred  to  Milne  v.  Marwood,  15  0.  B.  778  (E.  C.  L.  B. 
vol.  80),  where  Maule,  J.,  expressed  considerable  doubt  upon  this  sub- 
ject ;(a)  and^  he  asked  what  business  the  plaintiff  had  to  sell  the  pre- 
mises, or  to  lay  out  money  upon  them,  *before  he  was  sure  of  r^q^o 
his  title.  No  judgment,  however,  was  pronounced  upon  this  ^ 
point. 

Hugh  Hill  (with  whom  was  Day),  contrll.(&)— 1.  The  first  question 
in  this  case  is,  what  is  the  contract  these  parties  have  entered  into  ? 
Mather  contracts  to  grant  *to  the  plaintiff  a  lease  for  twenty-one  r^n-iq 
years,  such  lease  to  contain  all  usual  and  proper  covenants,  and  ^ 
particularly  those  contained  in  the  lease  under  which  the  premises  were 

(a)  ffugh  Hill  atatad  tiwt  Milne  «.  Manrood  wm  diMontinned,  and  a  frMh  aeli<m  brought,  for 
a  false  ropreMoUtioD,  in  which  the  defendante  obtained  a  rerdiot 

(6)  The  points  marked  for  argument  on  the  part  of  the  defendants,  were  as  follows  : — 
'  **  1.  That  the  agreement  of  the  18th  of  Mareh,  ISbZ,  appears  to  have  been  oonditioBed  upon 
the  lease  under  which  the  premises  in  question  were  held  not  in  any  way  restricting  the  trade 
of  a  retailer  of  beer,  and  that  it  further  appears  that  such  lease  did  restrict  such  trade. 

"  2.  That  a  reasonable  time  had  not  elapsed,  afier  the  making  of  the  agreement,  and  before 
the  decease  of  Mather,  for  the  performance  of  the  agreement;  and  that  the  defendants,  as  eze- 
•ntors,  after  the  death  of  Mather,  within  a  reasonable  time,  were  ready  and  willing  to  perform 
the  agreement  and  grant  the  lease  in  such  agreement  mentioned ;  and  that  neither  they  nor 
Mather  refused  so  to  do. 

**  3.  That  Mather  in  his  lifetime,  and  the  defendants  as  executors  since  his  decease,  respect- 
Svely,  did  and  omitted  to  do  what  is  complained  of,  by  the  plaintifTs  leave. 

**4.  That,  after  the  making  of  the  agreement,  and  before  any  breach  thereof,  and  in  the  life- 
time ef  Mather,  the  plaintiff  exonerated  and  discharged  Mather  from  granting  the  said  lease  within 
the  reasonable  time  in  the  declaration  mentioned. 

"  5.  That,  after  the  making  the  agreement,  and  before  any  breach  thereof,  and  after  the  death 
ef  Mather,  the  plaintiff  exonerated  and  discharged  the  defendants,  as  executors  of  Mather,  from 
granting  the  said  lease  within  the  reasonable  time  in  the  declaration  mentioned. 

"0.  That  it  appears  upon  the  case,  and  tbe  correspondence  referred  to  therein,  that  the  plain- 
tiff duly  waived  all  objections  to  the  granUng  of  the  lease  by  Messrs.  Robertson  and  Wing  in  the 
ease  mentioned. 

*'  7.  That  it  appears  upon  the  case,  and  the  correspondence  referred  to  therein,  that  the  plaintiff, 
at  the  time  of  making  of  the  agreement,  and  thenee  hitherto,  always  had  notiee  of  the  restrict 
tioB  against  carrying  on  the  trade  of  a  retailer  of  beer,  contained  in  the  lease  under  which  the 
premises  were  held. 

**  8.  That,  if  tbe  court  should  be  of  opinion  that  the  plaintiff  is  entitled  to  reecTer  In  this 
action,  the  damages  so  to  be  reoorered  by  him  should  be  merely  nominal,  as  no  real  or  special 
damage  is  shown  by  the  case  to  have  been  caused  to  or  sustained  by  him  through  any  breaoh  of 
the  agreement  by  Mather,  or  by  tbe  defendants. 

**  9.  That  tbe  damages,  if  any,  sustained  by  the  plaintiff  in  respeet  of  the  causes  of  aetion  m 
the  declaration  mentioned,  were  caused  and  accrued  by  reason  of  his  negligence,  reeUessneit^ 
and  want  of  proper  caution." 
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held,  80  that  the  same  in  no  waj  restricts  the  trade  of  a  retailer  of  heer. 
The  words  «  so  that," — ita  quod, — are  words  of  condition.  The  true 
meaning  of  the  contract  is,  that  the  one  agrees  to  grant  and  the  other 
to  take  a  lease  for  twenty-one  years,  containing  usual  covenants ;  hut 
all  is  to  be  dependent  on  this,  that  there  is  nothing  to  prevent  Mather 
from  granting  such  a  lease.  [Crowder,  J. — You  read  <«  so  that"  as 
"provided?"]  In  Sheppard's  Touchstone,  Vol.  1,  p.  122,  treating  of 
conditions,  the  learned  author  says :  "  But  here  note  that  these  words, 
provisOy  ita  quod,  and  8ub  conditioney  albeit  they  be  the  most  proper 
words  to  make  conditions,  yet  do  they  not  always  make  the  estate  by 
the  deed  to  be  conditional,  but  sometimes  do  serve  for  other  purposes ; 
for,  the  word  proviso  hath  divers  operations  besides ;  for,  sometimes  it 
doth  serve  for  and  work  a  qualification  or  limitation,  and  sometimes  it 
doth  serve  to  make  and  work  a  covenant  only.  And  then  only  (being 
inserted  amongst  the  covenants  of  the  deed)  it  doth  make  the  estate 
conditional,  when  there  are  these  things  in  the  case, — 1.  When  the 
clause  wherein  it  is  hath  no  dependence  upon  any  other  sentence  in  the 
deed,  nor  doth  participate  with  it,  but  stands  originally  by  and  of 
itself, — 2.  When  it  is  compulsory  to  the  feoffee,  donee,  4c. — 8.  When  it 
comes  on  the  part,  and  by  the  words  of  the  feoffor,  donor,  lessor,  &c., — 
*4.  When  it  is  applied  to  the  estate,  and  not  to  some  other  mat- 
ter ;  as,  if  one  grant  a  manor  with  an  advowson  appendant,  and, 
after  the  habendum  and  reservation  of  rent,  amongst  the  covenants 
there  is  this  clause  inserted,  'provided  that  the  grantee  shall  re-grant 
the  advowson  for  the  life  of  the  grantor,'  this  is  a  good  condition.  And 
thus  it  may  be  also  a  condition  and  a  covenant;  as,  if  the  words  run 
thus,  <  provided  always  that  the  feoffee,  &g.,  doth  covenant,  &c.,  that 
neither  he  nor  his  heirs  shall  do  such  an  act,'  this  is  both  a  condition 
and  a  covenant.''  Why  else  were  those  words  put  in  7  [Jbrvis,  C.  J. 
— To  what  do  you  refer  « the  same  ?"]  It  seems  doubtful  whether  those 
words  refer  to  the  original  lease,  or  to  the  covenants  to  be  contained  in 
the  sub-lease.  [Gresswell,  J. — I  should  read  it  thus, — The  premises 
are  described,  and  the  rent  and  so  forth ;  and  then  the  agreement  goes 
on  to  provide  that  the  lease  shall  contain  all  usual  and  proper  covenants, 
and  that  lease  shall  also  contain  all  the  covenants  in  the  original  lease, 
so  that  (or  provided)  that  lease  (the  original  lease)  in  no  way  restricts 
the  tenant  from  using  the  premises  for  the  retailing  of  beer.  "  Same" 
being  a  word  of  reference,  we  must  look  at  the  antecedent,  which  clearly 
is,  the  original  lease.]  So  reading  the  contract,  what  obligation  does 
it  impose  upon  Mather  or  his  executors  ?  To  grant  a  lease  for  the  term 
mentioned,  which  shall  not  contain  a  covenant  restraining  the  tenant 
from  carrying  on  the  business  of  a  retailer  of  beer  therein.  There 
was  nothing  to  prevent  Mather,  in  his  lifetime,  or  his  trustees  and  exe- 
cvtors,  after  his  decease,  from  granting  such  a  lease.  The  case  shows 
that  the  premises  had  already  for  many  years  been  used  as  a  beer-shop. 
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Mather  would  clearly  have  performecl  his  contract,  if  he  had  been  will* 
ing  to  grant  a  lease  in  the  terms  of  the  letter  of  the  8d  of  Feb* 
ruary,  1854. 

2.  The  next  question  is,  whether  more  than  a  reasonable  time  had 
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elapsed  before  Mather,  or  his  executors,  '^'signified  their  readiness 
to  grant  a  lease  in  such  terms  as  the  plaintiff  was  bound  to  ac- 
cept. It  appears  that  the  draft  lease  was  first  sent  to  the  plaintiff's 
attorney  on  the  12th  of  August,  1853.  That  was  received  by  the 
attorney  without  any  objection  on  his  part  that  it  was  sent  too  late ; 
and  it  was  retained  by  him  until  the  11th  of  November,  when  it  was 
returned  with  the  words  <«  alehouse-keeper,  victualler,"  struck  out  of 
the  covenant.  Up  to  that  time,  therefore,  there  clearly  was  no  breach ; 
the  parties  treat  it  as  an  open  contract.  In  the  mean  time  Mather  had 
died.  A  correspondence  then  took  place  between  the  plaintiff's  attor- 
ney, and  Thompson,  who  acted  as  attorney  for  the  defendants,  the  lat- 
ter refusing  to  assent  to  the  alteration  in  the  draft  lease ;  and,  on  the 
19th  of  January,  1854,  the  plaintiff's  attorney  finally  declines  to  ac- 
cept a  lease  with  those  restrictive  words.  On  the  Sd  of  February,  the 
defendants  intimate  their  readiness  to  grant  the  lease  in  such  a  form  as 
the  plaintiff  was  bound  to  accept. 

3.  As  to  the  damages,  the  plaintiff  clearly  could  only  be  entitled  to 
nominal  damages.  The  only  delay  he  can  complain  of,  is,  from  the  19th 
of  January  till  the  3d  of  February.  Was  he,  by  any  conduct  of  the 
defendant,  placed  in  any  worse  position  during  that  interval?  The 
plaintiff  had  no  right  to  lay  out  money  upon  the  premises  so  hastily : 
neither  can  he  charge  the  defendants  for  the  consequences  of  his  impro- 
Tident  bargain  with  Foyel.  The  true  principle  upon  which  such  dam- 
ages are  to  be  estimated  is  laid  down  in  Walker  v.  Moore,  10  B.  k  C. 
416  (E.  C.  L.  R.  vol.  21),  Worthington  v.  Warrington,  8  C.  B.  184  (E. 
C.  L.  B.  vol.  65),  and  Hanslip  v.  Padwick,  5  Exch.  615.t  Van  v.  Corfe, 
8  Mylne  k  K.  269,  and  Flight  v.  Barton,  8  Mylne  k  E.  282,  were  cases 
of  specific  performance,  in  which  the  court  proceeds  upon  certain  equi- 
table principles  which  can  have  no  application  to  a  case  of  this  sort. 

^Besides,  it  is  not  competent  to  the  plaintiff  to  say  that  he  r^qoo 
repudiates  the  contract,  so  long  as  he  remains  in  possession,  pay-  ^ 
ing  rent.     That  is  an  objection  which  goes  to  the  whole  root  of  .the 
action. 

Knotcles^  in  reply. — By  the  agreement  Mather  contracts  to  grant  the 
plaintiff  a  valid  lease.  How  could  that  be  a  valid  lease  which  apparently 
permitted  the  lessee  to  carry  on  his  trade  upon  the  premises,  when  he 
would  be  liable  to  be  turned  out  the  next  day  for  a  breach  of  the  les- 
sor's covenants  in  the  lease  under  which  he  held  ?  Mather  expressly 
warrants  by  his  contract  that  he  has  power  to  grant  a  lease  under  which 
the  plaintiff  may  enjoy  the  premises  without  molestation  and  without 
restriction  as  to  the  particular  trade.    [Crowdeb,  J. — How  do  you  con- 
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Btrne  the  sentence  without  reading  the  words  <«  so  that  the  same  in  no 
way  restricts  the  trade  of  a  retailer  of  beer"  as  applying  to  the  cove- 
nants in  the  original  lease?]  <«So  that  the  %ame"  according  to  the 
strict  grammatical  construction  of  the  sentence,  must  refer  to  the  lease 
to  be  granted  to  the  plaintiff.  [Jbrvis,  C.  J. — The  words  are  quite 
capable  of  a  different  construction.  The  lease  to  be  granted  to  the 
plaintiff  is  to  contain  all  usual  and  proper  covenants,  and  particularly 
those  contained  in  the  original  lease,  provided  they  do  not  restrict  the 
trade  of  a  retailer  of  beer.  If  they  do,  they  are  to  be  omitted :  and, 
if  damage  results  to  the  sub-lessee,  he  has  his  remedy  against  the  lessor 
or  his  representatives  under  the  covenant  for  quiet  enjoyment.]  The 
covenant  for  quiet  enjoyment  cannot  alter  the  effect  of  the  agreement, 
which  amounts  to  a  representation  on  Mather's  part  that  he  has  power 
to  grant  a  lease  which  shall  not  in  any  way  restrain  the  lessee  from 
carrying  on  the  trade  of  a  retailer  of  beer.  The  lessee  is  entitled  to  a 
♦^9^1  ^^^^^  lease.  As  to  *the  damages,  the  plaintiff  is  clearly  entitled 
^  to  recover  to  the  full  extent  of  the  loss  he  has  sustained  from 
the  legal  fraud  of  Mather.  Cur.  adv.  vult. 

Jervis,  C.  J. — We  have  had  an  opportunity  of  considering  this  case. 
The  view  I  took  in  the  course  of  the  argument  is  fortified  on  reflection, 
and  I  am  of  opinion  that  the  defendants  are  entitled  to  judgment.  Dis- 
embarrassed from  the  pleadings,  the  question  is,  whether  the  plaintiff  is 
entitled  to  recover,  and,  if  so,  for  how  much.  The  main  question  between 
the  parties  arises  upon'  the  agreement  referred  to  in  the  special  case, 
which,  after  describing  the  premises,  and  stating  the  amount  of  the 
rent,  proceeds  thus, — «  Lease  twenty-one  years  from  Lady  Day,  1858. 
Taxes  of  every  kind,  except  property-tax,  to  be  paid  by  lessee,  including 
sewers-rate  and  land-tax,  or  the  rent  in  lieu  thereof.  Lease  and  coun- 
terpart to  contain  all  usual  and  proper  covenants^  and  particularly  those 
contained  in  the  lease  under  which  the  premises  are  held,  so  that  the 
same  in  no  way  restricts  the  trade  of  a  retailer  of  beer.  The  said  lease 
and  counterpart  to  be  prepared  by  the  lessor's  solicitor,  at  the  lessee's 
expense.  Lessee  not  to  require  production  of  the  lessor's  title."  This 
agreement  was  drawn  up  after  a  conversation  between  the  plaintiff  and 
his  attorney,  and  the  agent  for  Mather,  the  intended  lessor,  in  which 
the  plaintiff's  attorney  informed  the  agent  that  the  plaintiff  wished  to 
hire  the  premises  for  the  purpose  of  carrying  on  therein  the  trade  and 
business  of  a  retailer  of  beer,  and  inquired  of  him  whether  there  was 
anything  in  the  lease  under  which  the  premises  were  held,  to  restrain 
the  tenant  from  carrying  on  such  business  therein ;  to  which  inquiry 
the  agent, — not  having  a  copy  of  the  lease,  and  being  ignorant  of  its 
*^94T  ®^^^®°^®>  ^^^  knowing  that  such  trade  had  been  carried  on  upon 
^  *the  premises  for  some  years, — replied  that  there  was  nothing, 
80  far  as  he  knew,  to  prevent  the  tenant  from  carrying  on  the  proposed 
trade*     On  the  part  of  the  plaintiff,  it  was  insisted  that  the  contract 
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was,  that  the  lease  to  be  granted  should  contain  no  such  restrictive 
covenant ;  that  Mather  must  be  in  a  condition  to  grant  a  lease  without 
such  covenant ;  and  that,  there  being  a  covenant  in  the  original  lease 
forbidding  the  carrying  on  upon  the  premises  the  trade  or  business  of 
an  alehouse-keeper  or  victualler,  Mather  had  no  power  to  grant  such  a 
lease  as  he  had  contracted  to  grant.  The  question  turns  upon  the  con- 
Btruction  of  the  instrument  itself.  I  am  of  opinion  that  its  true  con- 
struction is  not  that  which  the  plaintiff  contends  for.  The  lease  is  to 
be  a  valid  lease  for  twenty-one  years,  transferring  the  property  in  the 
premises  to  the  plaintiff  during  that  term.  Then  it  is  to  contain  all 
usual  and  proper  covenants.  That  would  not  include  a  restrictive  cove- 
nant like  that  in  question.  Further,  it  is  to  contain  all  the  covenants 
which  are  contained  in  the  lease  under  which  Mather  held.  There  might 
or  might  not  be  in  the  original  lease  a  covenant  against  using  the  pre- 
mises for  the  sale  of  beer ;  therefore,  the  object  of  the  plaintiff  being  to 
take  the  premises  for  a  beer-shop,  the  agreement  goes  on, — so  that  the 
same, — which  I  understand  to  mean  (<  provided  the  same," — that  is,  the 
lease  to  be  granted, — in  no  way  restricts  the  trade  of  a  retailer  of  beer. 
All  the  usual  covenants  are  to  be  inserted,  and  particularly  those  con- 
tained in  the  original  lease.  Restrictive  covenants  are  to  be  inserted, 
provided  they  do  not  prohibit  the  trade  of  a  retailer  of  beer:  if  they  do, 
they  are  not  to  be  inserted.  There  is  no  positive  warranty  that  the 
original  lease  does  not  contain  a  covenant  prohibiting  the  use  of  the 
premises  in  the  manner  and  for  the  purpose .  contemplated.  But  the 
proposed  lease  is  to  contain  all  the  covenants  that  are  in  the  original 
lease,  but  not  such,  if  any,  as  restrain  '^the  lessee  from  using  them  r^oc)t^ 
for  the  retailing  of  beer.  And  there  was  very  good  reason  for  ^ 
that  caution.  If  the  original  lease  had  contained  a  covenant  prohibiting 
the  use  of  the  premises  as  a  beer-shop,  and  a  proviso  for  re-entry  for  a 
breach  of  that  covenant,  and  there  had  been  a  similar  covenant  and 
proviso  in  Hayward*s  lease,  and  Hayward  had  carried  on  the  business 
of  a  beer-shop  keeper  on  the  premises,  he  would  have  been  guilty  of  a 
breach  of  covenant  for  which  all  parties  might  have  been  turned  out, 
and  Mather,  his  immediate  lessor,  would  have  had  his  remedy  over 
against  him  for  the  loss  of  his  interest.  The  avowed  object  of  the 
plaintiff  in  taking  the  premises  being  to  carry  on  therein  the  business 
of  a  retailer  of  beer,  he  would  not  have  taken  a  lease  with  such  a  cove- 
nant. But,  if  the  restrictive  covenant  were  not  in  the  sub-lease,  he 
would  not  give  Mather  a  remedy  against  him,  if  a  forfeiture  were 
incurred  through  his  so  using  the  premises.  On  the  other  hand,  observe 
the  effect  of  the  covenant  for  quiet  enjoyment,  in  the  event  of  the  sub- 
lessee being  evicted  by  reason  of  his  carrying  on  the  business  of  a 
retailer  of  beer  on  the  premises.  Instead  of  Mather  having  a  remedy 
against  the  plaintiff,  the  plaintiff  would  have  a  remedy  against  Mather. 
As  against  Mather,  the  plaintiff  would  have  the  privilege  of  carrying 


826  HAYWARD  v.  PARKE.    T.  T.  1865. 

on  the  beer  business,  notwithstanding  the  oovenants  in  Mather's  leasd^ 
and  he  would  have  a  right  of  action  against  Mather  for  any  injury  he 
Slight  sustain  in  consequence.  I  therefore  think  the  true  construction 
of  the  agreement  is,  that  it  contains  no  warranty  that  Mather  had 
power  to  grant  an  unrestricted  lease,  but  that  the  plaintiff  was  to  hara 
in  his  lease  all  usual  covenants,  and  all  the  covenants  in  the  original 
lease  provided  there  was  no  restriction  against  the  carrying  on  the  biH 
siness  of  a  seller  of  beer  on  the  premises,  in  which  case  the  plaintiff 
would  have  a  clear  lease,  free  from  all  doubt  or  difficulty ;  but  that,  oa 
i^oqcn  ^^^  other  hand,  if  the  original  lease  *did  contain  such  a  restrictive 

-^  covenant,  the  plaintiff  should  have  a  remedy  over  against  Ma^ 
ther,  in  the  event  of  his  sustaining  any  loss  or  damage  therefrom. 

Another  question  raised  on  the  argument,  was,  whether  a  reasonable 
time  had  elapsed  before  the  death  of  Mather,  for  him  to  have  granted 
a  valid  lease ;  because  Mr.  Knawles  says,  that,  if  such  reasonable  time 
had  elapsed  before  Mather's  death,  nothing  that  occurred  subsequently 
oould  condone  that,  or  take  away  a  right  of  action  once  vested  in  the 
plaintiff.  But  I  think  there  was  no  unreasonable  lapse  of  time.  The 
draft  lease,  it  appears,  was  sent  to  the  plaintiffs  attorney  on  the  12th 
of  August,  1858,  containing  a  covenant  to  restrain  the  lessee  from  car- 
rying on  the  trade  or  business  of  (amongst  others)  an  alehousorkeeper 
or  victualler,  without  the  consent  of  Robertson  and  Wing.  This  draft 
was  kept  by  the  attorney  for  several  months,  till  the  11th  of  November, 
when  be  returned  it,  having  struck  out  of  the  covenant  the  words 
<«  alehouse-keeper,  victualler."  The  reasonable  time,  therefore,  must 
be  computed  from  a  day  subsequent  to  the  death  of  Mather :  and,  on 
the  8d  of  February,  1854,  which  was  before  action  brought,  the  execu- 
tors and  trustees  offered  to  grant  the  plaintiff  a  lease  which  I  think  was 
the  proper  lease  to  be  granted  in  pursuance  of  the  agreement.  Upon 
the  whole,  therefore,  I  think  there  was  no  warranty  on  the  part  of 
Mather  that  the  lease  under  which  he  held  contained  no  covenant  to 
prevent  the  premises  being  used  in  the  way  contemplated  by  the  plain- 
tiff, but  that  the  contract  was  complied  with  by  the  offer  of  a  sub-lease 
without  such  restrictive  covenant,  and  that  that  offer  was  made  within  a 
reasonable  time.  I  am,  therefore,  of  opinion  that  there  ought  to  be 
judgment  of  nonsuit. 
^007-1       Gresswbll,  J.(a) — I  have  nothing  to  add  to  what  *has  been 

^  said  by  my  Lord,  except  to  observe  the  serious  consequences  that 
might  result  if  the  sub-lease  had  contained  the  same  restrictive  cove« 
nant  as  was  contained  in  the  original  lease.  It  appears  to  have  been  a 
building  lease ;  and  the  covenant  in  question  applied  to  «<  any  other 
messuage  or  premises*'  which  might  be  erected  under  that  lease :  and 
there  were  still  about  sixty  years  of  the  term  unexpired.    There  was 

(a)  Maale,  J.,  wm  absent 
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Tery  good  raaaon,  therefore,  for  not  inserting  that  covenant  in  the  sub- 
lease to  the  plaintiff. 

Gbowdsr,  J. — I  am  of  the  same  opinion.  I  do  not  desire  to  add 
anything :  bnt  I  would  merely  advert  for  a  moment  to  the  terms  of  the 
agreement.  It  was  contended  by  Mr.  Knowles^  that  the  words  <<80 
that  theMome  in  no  way  restricts  the  trade  of  a  retailer  of  beer/'  refer- 
red to  the  lease  to  be  granted,  and  not  to  the  original  lease  under  which 
Mather  held.  It  seems  to  me,  that,  whether  « the  same''  referred  to 
the  one  or  the  other,  the  result  would  be  the  same.  In  either  case,  a 
lease  omitting  the  restrictive  covenant  as  applicable  to  the  trade  of  a 
retailer  of  beer,  would  be  such  a  one  as  the  parties  stipulated  for. 

Judgment  of  nonsuit.(a) 

(a)  The  eoreiiant  for  quiet  enjojmont  wu  in  those  terms : — **  And  each  of  them  the  laid  F. 
9.  Bobertson  mad  T.  N.  Wiag,  deth  hereby  for  himself,  bis  ezeentors,  administrmtort,  and  assigns, 
eoreoant  with  the  said  George  Hayward,  his  exeeutors,  administrators,  and  assigns,  that  he  and 
they,  paying  the  rent  hereby  resenred,  and  performing,  and  observing  the  ooTenants,  stipulations, 
testrietiona,  and  agreements  hereinbefore  contained,  shall  and  may  peaceably  hold  and  enjoy  the 
said  premiaei  hereby  demieod,  during  the  said  term,  without  lA«  lawful  Utf  ntit,  troubUf  ^vieiion, 
or  imttmtption  of  th*  §aid  F,  F,  RohertMon  and  T,  N.  Wing,  kit  executor§,  adminittrators,  or 
atngna,  or  of  any  person  or  person*  lawfully  claiming  or  to  claim  by,  from,  or  under  them,  or  any 
of  thorn  J'  Qwmrt,  as  to  the  plaintiff's  remedy  upon  lAw  coTenant,  in  the  erent  of  an  eTiction  for 
hU  breach  of  the  covenant  in  the  original  lease  ? 
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An  equitable  defence,  under  s.  83  of  the  Common  Law  Procedure  Act,  1854,  17  k  18  Vict  c.  125, 
cannot  be  pleaded  in  ejectment, — there  being,  sinee  the  Common  Law  Procedure  Acty  1852, 
15  k  16  Vict  e.  76,  no  pUa  in  that  form  of  action. 

To  a  writ  of  ejectment  calling  upon  John  Avery,  Louis  England, 
George  Jary,  Thomas  Mayhew,  and  Francis  Williams,  and  all  persons 
entitled  to  defend  the  possession  of  «  a  certain  piece  or  parcel  of  land 
situate  on  the  south  side  of  Shepperton  Street,  in  the  parish  of  St. 
Mary,  Islington,  in  the  county  of  Middlesex,  and  the  messuages  or 
tenements  erected  thereon,  and  known  as  Nos.  1  and  2,  in  Shepperton 
Street  aforesaid,  with  their  appurtenances,"  to  appear  and  defend  the 
said  property,  or  any  part  thereof: — one  Frederick  Davidge  appeared, 
and  pleaded  as  follows : — 

«<  For  defence  on  equitable  grounds,"  the  defendant  F.  Davidge,  by 
H.  T.,  his  attorney,  says,  that  the  piece  or  parcel  of  land  situate  on 
the  south  side  of  Shepperton  Street,  in  the  parish  of  St.  Mary,  Isling- 
ton, in  the  county  of  Middlesex,  and  the  messuages  or  tenements  erect- 
ed thereon,  and  known  as  Nos.  1  and  2,  in  Shepperton  Street  aforesaid, 
with  their  appurtenances,  beiug  the  premises  claimed  ili  this  action, 
were,  together  with  other  premises,  demised  by  one  Louis  England,  by 
indenture  dated  on  or  about  the  8d  of  January,  1826,  to  one  John 
Walker,  his  executors,  administrators,  and  assigns,  for  the  term  of 
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twenty-one  years,  wanting  twenty-one  days,  from  Lady  Day,  1825,  tft 
the  yearly  rent  of  251. ;  and  that,  by  the  said  indenture,  the  said 
Lonis  England  covenanted,  for  himself,  his  executors,  adminbtra- 
tors,  and  assigns,  with  the  said  John  Walker,  his  executors,  admin- 
istrators, and  assigns,  that  he  the  said  Loais  England,  his  executors, 
&c.,  would,  at  his  and  their  own  costs  and  charges,  at  the  end  as 
well  of  the  term  of  twenty-one  years  granted  to  him  the  said 
4,090-1  ^Louis  England,  by  the  lease  under  which  he  then  held  the  pre- 

-^  mises  thereby  demised,  with  others,  as  of  every  further  term 
that  should  be  granted  of  all  the  said  premises,  unto  the  said  Louis 
England,  his  executors,  &c.,  not  exceeding  in  the  whole  the  term  of 
eighty-four  years,  to  be  computed  from  the  29th  of  September,  1824, 
apply  for  and  obtain  from  the  superior  landlord  of  the  said  premises  a 
lease  of  the  said  premises  for  a  further  term  of  twenty-one  years,  and  so 
from  time  to  time  until  the  whole  term  of  eighty-four  years,  to  be  com- 
puted from  the  said  29th  of  September,  1824,  should  have  expired  by 
effluxion  of  time ;  and  that  he,  the  said  Louis  England,  his  executors,  &c., 
would,  at  the  expense,  cost,  and  charges  of  the  said  John  Walker,  his 
executors,  administrators,  or  assigns,  nominee  or  nominees,  from  time  to 
time,  on  obtaining  such  renewed  lease  or  leases,  grant  and  execute  unto 
the  said  John  Walker,  his  executors,  &c.,  a  lease  or  leases  of  the  premises 
demised  by  the  said  indenture  of  the  said  8d  of  January,  for  the  term 
or  respective  terms  to  be  granted  by  the  said  Louis  England,  his  execu- 
tors, &c.,  wanting  twenty-one  days  of  such  term  or  respective  terms, 
but  so  that  every  such  renewed  lease  thereby  covenanted  to  be  granted, 
should  be  under  and  subject  to  the  said  yearly  rent  of  252.,  and  to  such 
and  the  like  covenants,  stipulations,  and  agreements  as  were  therein- 
before reserved  and  contained,  and  which  by  and  on  the  part  of  the 
said  Louis  England,  his  executors,  &c.,  were  or  ought  to  be  observed, 
performed,  fulfilled,  and  kept,  and  provided  the  lessee  to  be  therein 
named  did,  at  his  own  costs  and  charges,  execute  and  deliver  a  counter- 
part of  every  such  lease  unto  the  said  Louis  England,  his  executors, 
&c.,  by  whose  solicitor  every  such  lease  and  counterpart  should  be  pre- 
pared :  That,  by  indenture  bearing  date  on  or  about  the  24th  of  May, 
^QOA-i  1826,  the  said  John  Walker  assigned  all  his  interest  in  the  said 

^  ^lease  of  the  Sd  of  January,  for  the  remainder  of  the  term 
thereby  granted,  to  the  said  Louis  England,  his  executors,  kc. ;  that, 
by  indenture  bearing  date  on  or  about  the  2dtb  of  October,  1826,  the 
said  Louis  England  did,  for  himself,  his  executors,  &c.,  covenant  with 
one  Ann  Gearing,  her  executors,  &c.,  that  he  the  said  Louis  England, 
his  heirs,  executors,  or  administrators,  would,  during  the  lives  of  the 
said  Ann  Gearing  and  her  sisters  Mary  Gearing  and  Elizabeth  Gearing, 
and  of  the  then  Princess  (now  Queen)  Victoria,  and  the  lives  and  life 
of  the  survivors  and  survivor  of  them,  pay  unto  the  said  Ann  Gearing, 
her  executors,  &c.,  an  annuity  or  yearly  sum  of  86L ;  and  the  said 
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Loois  England  did  thereby  assign  the  said  lease  of  the  8d  of  January, 
1826,  and  the  term  thereby  granted,  unto  Andrew  Dancan,  a  trustee 
named  by  the  said  Ann  Gearing  for  the  purpose  thereinafter  mentioned, 
his  executors,  &c.,  together  with  the  full  benefit  of  the  said  covenant 
for  granting  leases  of  the  said  premises  during  the  said  term  of  eighty- 
four  years,  upon  certain  trusts  for  more  effectually  securing  the  payment 
of  the  said  annuity  to  the  said  Ann  Gearing,  her  executors,  &c.,  who 
were  respectively  to  have  power  to  change  such  trustee  whenever  they 
should  think  proper, — a  memorial  of  which  said  last-mentioned  indenture 
was  duly  enrolled  in  the  High  Court  of  Chancery,  as  required  by  the 
statute  in  that  behalf;  that,  by  sundry  good  and  lawful  assurances,  the 
right  to  the  said  annuity  is  now  vested  in  the  defendant ;  that  the  said 
Andrew  Duncan  is  now  dead ;  and  that  there  is  no  personal  representa- 
tive of  the  said  Andrew  Duncan :  That,  after  the  making  of  the  said 
indenture  of  the  Sd  of  January,  1826,  and  before  the  making  of  the 
aaid  indenture  of  the  24th  of  May,  1826,  the  said  Louis  England 
assigned  by  indenture  all  his  right  to  the  reversion  of  the  premises 
demised  by  the  said  indenture  of  the  8d  of  January,  expectant  on  the 
^determination  of  the  said  lease,  and  subject  to  the  said  lease, 
to  one  Thomas  Ranee ;  that,  by  sundry  good  and  lawful  assur- 
ances, the  said  reversion  became  and  was,  in  or  about  the  year  1845, 
vested  in  two  persons  named  William  Marriott  and  Walter  Griffith; 
that,  at  the  expiration  of  twenty-one  years  granted  to  the  said  Louis 
England  by  the  lease  under  which,  at  the  time  of  the  making  of  the 
said  indenture  of  the  8d  of  January,  the  said  Louis  England  held  the 
last-mentioned  premises,  with  others,  they  the  said  William  Marriott 
and  Walter  Griffith  did  apply  for  and  obtain  from  the  superior  land- 
lords of  all  the  said  premises  comprised  in  the  lease  under  which  the 
said  Louis  England  at  the  time  of  the  making  of  the  said  indenture  of 
the  8d  of  January  held  the  same,  a  renewed  lease  of  all  the  said  pre- 
mises, for  twenty-one  years ;  that  the  said  William  Marriott  and  Walter 
Griffith  have  since  assigned  the  said  renewed  lease  to  the  plaintiff;  that 
the  only  title  which  the  plaintiff  has  to  the  premises  claimed  in  this 
action,  is,  through  such  last-mentioned  assignment ;  that,  at  the  time 
of  th6  said  assignment,  the  plaintiff  had  notice  of  the  before-mentioned 
covenant  on  the  part  of  the  said  Louis  England,  his  executors,  &c., 
contained  in  the  said  indenture  of  the  8d  of  January ;  and  that  the 
plaintiff  had  received  the  sum  of  25/.  per  annum  as  and  for  rent  due  to 
him  from  the  date  of  the  said  assignment  up  to  the  including  Midsum- 
mer Day  last,  for  the  premises  comprised  in  the  said  indenture  of  the 
8d  of  January,  in  the  same  manner  as  if  a  renewed  lease  had  been 
granted  of  the  said  premises :  That,  ever  since  the  said  renewed  lease 
was  obtained  as  above  mentioned,  the  several  persons  entitled  to  the 
said  annuity,  and  through  whom  the  defendant  claimed,  and  the  defend- 
ant, had  respectively  been  ready  and  willing  to  accept  a  renewed  lease 
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of  the  premises  comprised  in  the  said  indenture  of  the  Sd  of  January, 
^qqn-i  including  the  premises  ^claimed  in  this  action,  and  to  pay  the 
^  costs  and  charges  of  the  same,  and  to  execute  and  deliver  to  the 
person  granting  such  lease  a  counterpart  thereof;  yet  that  neither  the 
said  William  Marriott  and  Walter  Griffith,  nor  the  plaintiff,  have  or  has 
ever  granted  to  the  defendant,  or  to  any  other  person,  a  renewed  lease 
of  the  premises  comprised  in  the  said  indenture  of  the  8d  of  January, 
including  the  premises  claimed  in  this  action  :  And  that,  if  such  renewed 
lease  as  last  mentioned  had  been  granted,  the  plaintiff  would  not,  at  the 
time  of  the  commencement  of  this  action,  have  had  any  right  to  recover 
possession  of  the  premises  claimed  in  this  action. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  stated  in 
the  margin  being,  «<  that  equitable  pleas  are  altogether  inadmissible  in 
actions  of  ejectment." 

The  defendant  joined  in  demurrer, 
^qqq-i  Uuthanky  in  support  of  the  demurrer.(a) — Formerly,  *the  de- 
^  fendant  in  ejectment  could  generally  plead  only  not  guilty ;  the 
only  recognised  exceptions  were,  a  plea  to  the  jurisdiction,  which  might 
be  pleaded  by  leave  of  the  court,  or  a  plea  of  ancient  demesne :  see 
Adams  on  Ejectment,  4th  edit.  pp.  228,  229.  But  then  comes  the  Com- 
mon Law  Procedure  Act,  1852,  15  &  16  Yict.  c.  76,  which  alters  the 
whole  form  of  proceeding,  and  s.  168  substitutes  for  the  old  declaration 
and  notice  a  writ  directed  to  the  persons  in  possession  by  name  and  to 
all  persons  entitled  to  defend  the  possession  of  the  property  claimed, 
which  property  is  required  to  be  described  in  the  writ  with  reasonable 
certainty :  and  s.  178  provides  for  the  making  up  the  issue,-^enacting 
that  <<in  case  an  appearance  shall  be  entered,  an  issue  may  at  once  be 
made  up,  without  any  pleadings,  by  the  claimants  or  their  attorney, 
setting  forth  the  writ,  and  stating  the  fact  of  the  appearance,  with  its 
date,  and  the  notice  limiting  the  defence,  if  any,  of  each  of  the  persons 
appearing,  so  that  it  may  appear  for  what  defence  %$  made^  and  directing 
the  sheriff  to  summon  a  jury  ;*'  and  it  then  goes  on  to  direct  the  form 

(a)  The  points  marked  for  argutuent  on  the  part  of  the  plainttfT,  were, — 

•*  1.  That  equitable  defences  are  iDadmiMible  in  ejectment: 

"  2.  That  the  plea  does  not  diecloie  any  defence  upon  equitable  groundf,  becaufe  it  does  aoi 
show  that  the  plaintiff  had  any  notice  that  the  premises  claimed  in  this  action  were  those  to 
which  the  covenant  of  the  said  Louis  England  relatedi  or  that  the  lease  assigned  to  him  was  a 
renewal  of  the  lease  containing  that  oorenant : 

3.  That  it  does  not  state  or  show  that  the  several  persons  to  whom  the  new  lease  ought  to  be 
granted,  were  ready  or  willing  to  receive  the  same,  or  that  the  plaintiff  or  Marriott  and  Griffith 
had  notice  thereof,  or  that  any  request  to  grant  such  lease  was  ever  made : 

"  4.  That  it  is  consistent  with  the  plea,  that  Duncan,  or  any  other  person  entitled  to  the 
renewed  lease,  might  have  refused  to  accept  the  same : 

«  5.  That  it  is  consistent  with  the  plea,  that  the  tenant  In  postesslon  of  the  premise*  may  have 
been  the  plaintiff's  tenant  under  a  demise  from  him,  and  that  such  tenancy  may  have  been  legally 
determined : 

•*  6.  That  it  is  consistent  with  the  plea,  that  the  plaintiff  may  now  be  seeking  to  recover  the 
premises  for  the  very  purpose  of  granting  a  renewed  lease  according  to  England's  eovenant : 

"  7.  That  there  does  not  appear  to  be  any  privity  between  the  tenant  in  possession  and  the 
defendant." 


16  COMMON  BENCH.    (7  J.  SCOTT.)  888 

of  the  issue.  If  the  matter  stood  there,  there  conld  be  no  doubt  that 
there  could  be  no  plea  in  ejectment.  The  difficulty  arises  from  the  8Sd 
section  of  the  Common  Law  Procedure  Act,  1854,  17  k  18  Vict.  c. 
125,  which  enacts  that,  "  it  shall  be  lawful  for  the  defendant,  or  plain- 
tiff in  replevin,  in  antf  cause  in  any  of  the  superior  courts,  in  which,  if 
judgment  were  obtained,  he  would  be  entitled  to  relief  against  such 
judgment  on  equitable  grounds,  to  plead  the  facts  which  entitle  hiifi  to 
such  relief,  by  way  of  defence,  and  the  said  courts  are  hereby  empow- 
ered to  receive  such  defence  by  way  of  plea ;  provided  that  such  plea 
shall  begin  with  the  words  <  For  ^defence  on  equitable  grounds,'  r^qoj. 
or  words  to  the  like  effect."  That  clause  evidently  applies  only  ^ 
to  actions  which  involve  pleadings,  and  consequently  does  not  apply  to 
ejectments,  in  which  there  are  no  pleadings.  The  two  statutes  are  to 
be  taken  in  pari  materia.  It  would  give  rise  to  mudi  embarrassment 
if  legal  and  equitable  titles  were  to  be  mixed  up  together.  Though 
Lord  Mansfield  was  entitled  to  favour  the  contrary  view,  ever  since 
Lord  Kenyon's  time  the  action  of  ejectment  has  been  strictly  confined 
to  legal  rights.  [Cbowdbr,  J. — The  words  of  the  88d  section  of  the 
17  k  18  Vict.  c.  122,  are  very  large.]  No  doubt  they  are :  but  they 
clearly  must  be  construed  by  a  reference  to  the  previous  provisions, 
which  altogether  abolish  pleading  in  ejectment.  [Maule,  J. — Equitable 
grounds  of  defence  arise  so  often  in  ejectment,  that  one  would  naturally 
have  expected  to  find  a  separate  and  distinct  provision  as  to  ejectments. 
The  intention  of  the  83d  section  is  not  very  easily  made  out  as  to  this. 
The  84th  section  provides  that  <«  any  such  matter  which,  if  it  arose 
before  or  during  the  time  of  pleading,  would  be  an  answer  to  the  action 
by  way  of  plea,  may,  if  it  arise  after  the  lapse  of  the  period  during 
which  it  could  be  pleaded,  be  set  up  by  way  of  audii&  quere}& :"  and 
the  85th  provides  that  ^  the  plaintiff  may  reply,  in  answer  to  any  plea 
of  the  defendant,  facts  which  avoid  such  plea  upon  equitable  grounds ; 
provided  that  such  replication  shall  begin  with  the  words  <  For  replica- 
tion on  equitable  grounds,'  or  words  to  the  like  effect."  Would  either 
of  these  provisions  apply  to  ejectments?  Then,  the  right  to  plead 
equitable  defences,  is  qualified  by  the  86th  section ;  «^  Provided  always, 
that,  in  case  it  shall  appear  to  the  court,  or  any  judge  thereof,  that  any 
such  equitable  plea  or  equitable  replication  cannot  be  dealt  with  by  a 
court  of  law  so  as  to  do  justice  between  the  parties,  it  shall  be  r^nqc 
lawful  for  such  court  or  judge  to  order  the  same  *to  be  struck  ^ 
out,  on  such  terms,  as  to  costs  or  otherwise,  as  to  such  court  or  judge 
shall  seem  reasonable."]  An  application  was  made  in  this  case,  to 
Cresswell,  J.,  at  Chambers,  but  without  effect.  [Cbesswbll,  J. — The 
application  to  me  was,  to  strike  out  the  plea  because  it  could  not  be 
pleaded  at  all ;  not  under  the  86th  section.  How  did  the  plea  get  upon 
the  record  ?  As  soon  as  Davidge  appeared,  the  plaintiff  might  have 
made  up  the  issue.    Jbryis,  C.  J. — You  demur  to  the  plea,  because  it 
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should  not  be  upon  the  record ;  but  you  put  it  there.]  If  it  is  no 
answer  to  the  action,  its  being  upon  the  record  will  not  better  the 
defendant's  position.  [Jbrvis,  CT  J. — Ancient  demesne  would  not  be 
pleadable  now.  So,  an  equitable  defence,  which  requires  to  be  pleaded 
in  a  particular  form,  clearly  cannot  be  available  in  a  form  of  action 
which  admits  of  no  pleading.  I  think  we  must  hear  what  can  be  said 
on  the  other  side.] 

<?.  Tai/lar^  contrft.— The  178th  section  of  the  15  &  16  Vict.  c.  76, 
which  enables  the  plaintiff  to  make  up  the  issue  without  any  pleadings, 
neyer  could  have  been  intended  to  preclude  the  defendant  from  availing 
himself  of  a  just  defence.  [Cresswell,  J. — What  is  he  to  plead  to  ?] 
To  the  writ.  [Cresswell,  J. — That  is  unusual.  Tou  are  called  upon 
to  appear  to  the  writ,  not  to  plead.]  If  the  statement  of  the  plaintiff's 
claim  upon  the  face  of  the  writ, — which,  in  the  case  of  ejectment,  is 
tantamount  to  a  declaration, — ^is  such  as  to  enable  him  to  see  what  the 
claim  is,  why  should  the  defendant  be  precluded  from  answering  it  ? 
[Jervis,  0.  J. — The  same  argument  might  be  urged  to  show  that  you 
might  have  pleaded  to  the  capias  in  the  Common  Pleas,  or  to  the  quo 
minus  in  the  Exchequer, — that  the  plaintiff  does  not  owe  the  Crown 
600*.]  The  object  of  the  16  &  16  Vict.  c.  76,  ss.  168—178,  was,  the 
*^^R1  ^^^^'^^^^  ^f  useless  forms ;  that  of  the  17  k  18  Vict.  c.  126,  s. 
^  *88,  was,  to  admit  equitable  defences  to  be  pleaded  in  all  actions, 
instead  of  driving  parties  to  the  dilatory  and  expensive  course  of  apply- 
ing to  a  court  of  equity.  [Maule,  J. — ^Not  to  let  in  pleading,  where 
pleading  was  not  allowed  but  for  that  section :  only  to  allow  an  equitable 
defence  to  be  pleaded  where  a  legal  defence  could  before  have  been  pleaded. 
Jbrvis,  C.  J. — What  is  there  to  give  judgment  upon  ?  The  appearance 
traverses  the  title.  The  plaintiff  has  chosen  to  put  upon  the  record 
something  which  ought  not  to  be  there.  We  cannot  give  judgment  that 
he  recover  the  term.  The  utmost  we  can  do,  is,  to  strike  out  the  case, 
and  leave  the  plaintiff  to  apply  unddt  s.  86,  to  strike  out  the  impertinent 
matter.] 

Unthank. — The  court  may  at  all  events  decide  that  the  plea  is  bad. 
[Cresswell,  J. — The  want  of  a  plea  in  ejectment  is  no  ground  for  a 
judgment.  The  defendant  was  not  bound  to  plead.  Maule,  J. — ^The 
16  &  16  Vict.  c.  76,  puts  an  end  to  declarations  in  ejectment.  In 
sweeping  away  the  declaration  and  notice,  there  cannot  be  a  doubt  that 
it  also  sweeps  away  all  pleadings.  An  equitable  plea  may  be  disposed 
of  by  a  judge  by  a  summary  order,  if  he  thinks  it  inconvenient  that  it 
should  be  allowed.]  The  court  may  here  pronounce  a  judgment,  that, 
notwithstanding  the  plea,  the  plaintiff  recover  the  term :  that  would 
still  leave  the  issue  joined  to  be  tried.  [Maule,  J. — The  plaintiff  has 
done  all  that  is  necessary  to  assert  hi^ title,  and  the  defendant  has  done 
all  that  is  necessary  to  deny  it.  In  effect,  it  is  like  the  case  of  an  issue 
joined  upon  a  plea,  and  the  plaintiff  comes  to  ask  the  bourt  for  judg- 
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ment.  He  cannot  do  that,  for  he  has  not  proved  his  title.  So,  the 
defendant  cannot  ask  for  judgment,  because  the  issue  in  fact  remains  to 
be  tried.  All  we  can  do,  is,  to  strike  it  out,  as  vaj  Lord  suggests.  I 
think  a  plea  is  not  ^admissible.  A  <<  plea"  means  a  plea  in  the  r^oofr 
sense  of  an  answer  to  a  declaration ;  the  85th  section,  which  ^ 
speaks  of  a  replication  to  a  plea,  shows  that.  In  ejectment,  there  is  no 
declaration  to  start  from ;  so  there  can  be  no  plea.  There  is,  therefore, 
nothing  on  the  record  to  enable  us  to  decide.  I  do  not  think  an 
"  equitable  defence"  is  available  at  all  in  an  action  of  ejectment. J 
Per  Curiam.  Demurrer  struck  out.(a) 

(a)  Tbe  plaintiff  afterwardfl  applied  to  a  Judge  at  Chambers  for  leave  to  strike  out  the  plea  and 
demurrer ;  but  it  wan  refused,  the  learned  judge  intimating  that  there  was  nothing  to  prevent 
tii«  plaintiff  from  making  up  and  delivering  a  new  issue  in  the  proper  form. 
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The  defendant,  by  bought  and  sold  note,  contracted  to  sell  to  the  plaintiff  ''about  500  tons  nitrate 
of  soda  in  bags,  of  good  merchantable  quality,"  to  be  ready  for  delivery  by  a  given  day,  at  a 
certain  price  and  upon  certain  terms  and  conditions.  The  contract  then  proceeded, — ''It  is 
anderstood  that  the  above  nitrate  of  soda  is  to  form  the  full  and  complete  cargo  of  tKe  John 
Philip,  345  tons  register,  now  on  bor  passage  to  Sydney,  to  proceed  thence  without  undue 
delay  to  the  west  coast  of  South  America,  there  to  load  the  above.  In  the  unexpected  event 
of  the  John  Phillips  getting  ashore,  or  being  unable  to  prosecute  her  voyage,  from  any  casual- 
ties of  the  sea,  then  the  seller  agrees  to  deliver,  and  the  buyer  agrees  to  take,  in  lieu  thereof, 
another  cargo  or  cargoes  of  about  equal  quantity,  to  be  named  at  the  earliest  practicable 
period  prior  to  arrival  off  the  coast.  The  only  ground  on  which  the  seller  is  to  be  excused 
delivery  of  tbe  above  nitrate  of  soda,  is,  the  loss  of  the  said  vessel  (or  that  which  may  be  sub- 
itituted  for  it)  on  her  homeward  voyage ;  in  which  case  this  contract  is  to  be  considered  void, 
but  in  no  other  event  whatever :" — 

Held,  that  this  was  an  absolute  contract  for  the  sale  of  500  tons  (more  or  less),  and  not  of  a 
quantity  limited  by  the  capacity  of  tbe  vessel  named ;  though  eemble  (per  Maule,  J.)*  that  tha 
incapacity  of  the  John  Phillips  to  carry  the  whole  500  tons  would  excuse  the  seller  from 
bringing  it  all  home  by  that  vessel. 

Held  also,  that  the  contract  did  not  amount4l>D  a  warranty  that  the  John  Phillips  should  be  of 
capacity  to  carry  tbe  whole  500  tons. 

This  was  an  action  upon  a  contract  for  the  sale  of  a  quantity  of 
nitrate  of  soda.  The  first  count  of  the  declaration  stated,  that,  on 
the  10th  of  November,  1853,  the  plaintiff  agreed  with  the  defendant 
to  buy  of  him,  and  the  defendant  agreed  with  the  plaintiff  to  sell  and 
♦deliver  to  him,  aboiU  five  hundred  tons  of  nitrate  of  soda,  in  r^qoo 
bags,  of  good  quality,  to  be  ready  for  delivery  before  a  day  in  ^ 
that  behalf  agreed,  at  16L  per  ton,  with  a  fair  allowance  for  sea-damage, 
if  any.  Should  the  refraction  exceed  five  per  cent.,  the  surplus  to  be 
allowed.  To  be  landed,  if  required,  in  the  London  or  St.  Katharine 
Docks  at  the  expense  of  the  defendant.  Prompt,  three  months  from 
final  day  of  landing.  Deposit  15  per  cent.,  payable  on  delivery  of  dock 
weight-notes.  Usual  London  terms  and  conditions.  On  any  portion 
which  it  might  suit  tke  plaintiff  to  take  direct  from  ship's  side,  all  saving 
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in  expense  thereby  effeoted  to  be  allowed,  viz.,  2«.  id.  per  ton  for  land- 
ing expenses,  and  three  months'  rent  and  interest,  the  latter  at  the  rate 
of  five  per  cent,  per  annum  upon  the  invoice  amount  of  such  portion. 
And  it  was  further  understood  and  agreed  between  the  plaintiff  and 
defendant,  that  the  above  nitrate  of  soda  was  to  form  the  full  and  eam-^ 
plete  cargo  of  the  John  PhillipSj — 845  tons  register, — then  on  her 
passage  to  Sydney,  to  proceed  thence  without  undue  delay  to  the  West 
Coast  of  South  America,  there  to  load  the  above;  and  that,  in  the 
unexpected  event  of  the  John  Phillips  getting  ashore,  or  being  unable 
to  prosecute  her  voyage  from  any  casualties  of  the  sea,  then  the 
defendant  should  deliver  and  the  plaintiff  take  in  lieu  another  cargo  or 
cargoes  of  about  equal  quantity,  to  be  named  at  the  earliest  practicable 
period  prior  to  arrival  off  the  coast,  the  nitrate  of  soda  so  substituted 
being  liable  to  all  the  conditions  of  that  contract ;  and  that  the  only 
ground  on  which  the  defendant  should  be  excused  delivery  of  the  above 
nitrate  of  soda,  was,  the  loss  of  the  said  vessel,  or  that  which  might  be 
substituted  for  it,  on  her  homeward  voyage ;  in  which  case,  that  con- 
tract was  to  be  considered  void,  but  in  no  other  event  whatever :  Aver- 
ment, that  the  plaintiff  had  fulfilled  everything  on  his  part  to  be  fulfilled, 
*il^Q1  ^^^  everything  had  taken  place  ^necessary  to  entitle  hira  to  the 
-'  fulfilment  of  the  said  contract  on  the  defendant's  part,  and  none 
of  the  said  casualties  happened  to  the  said  John  Phillips,  or  to  the  said 
nitrate  of  soda ;  and  the  said  John  Phillips  safely  proceeded  upon  and 
completed  the  voyage  so  contemplated  as  aforesaid :  That  the  plaintiff 
had  always  been  ready  and  willing  to  accept  and  receive  the  said  quan- 
tity of  nitrate  of  soda  according  to  the  said  contract,  and  the  time  for 
the  delivery  thereof  according  to  the  said  contract  had  elapsed ;  and 
that  the  defendant,  although  he  had  delivered  to  the  plaintiff  a  small 
quantity  of  such  nitrate  of  soda,  had  not  delivered  to  the  plaintiff 
the  said  quantity  of  about  five  hundred  tons  thereof  so  agreed  to  be 
sold  and  delivered  as  aforesaid ;  and  that  the  said  vessel  only  took  on 
board,  and  in  fact  arrived  and  completed  her  voyage  with,  a  quantity 
of  nitrate  of  soda  much  less  than  the  quantity  so  agreed  to  be  sold  and 
delivered  as  aforesaid,  and  less  than  a  full  and  complete  cargo  thereof 
whereby  the  plaintiff  had  lost  great  gains  and  profits. 

The  second  count  stated  that,  on  the  10th  of  November,  1853,  at 
London,  the  plaintiff  agreed  to  buy  of  the  defendant,  and  the  defendant 
agreed  to  sell  to  the  plaintiff,  a  quantity  of  nitrate  of  soda,  by  and  upon 
the  terms  of  corresponding  bought  and  sold  notes,  in  which  the  plaintiff 
was  described  as  Messrs.  A.  Bourne  &  Co.,  being  his  name  of  business, 
and  the  defendant  by  the  name  of  George  Seymour,  Esq.,  and  that  the 
tenor  of  the  bought  note  was  as  follows,  that  is  to  say,  «« London,  lOth 
Nov.  1863.  Bought  for  account  of  Messrs.  A.  Bourne  &  Co.,  from  G. 
Seymour,  Esq.  About  five  hundred  tons  nitrate  of  soda,  in  bags,  of 
good  merchantable  quality,  to  be  ready  for  delivery  before  the  31st  of 
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Deoember,  1864,  at  162.  per  ton,  with  a  fair  allowance  for  sea-damage, 
if  any.  Should  the  refraction  exceed  5  per  cent.,  the  surplus  to  be 
allowed.  To  be  landed,  *if  required,  in  the  London  or  St.  Katha- 
rine Docks,  at  the  expense  of  the  seller.  Prompt  three  months 
from  final  day  of  landing.  Deposit  152.  per  cent,,  payable  on  delivery 
of  dock  weight-notes.  Usual  London  terms  and  conditions.  On  any 
portion  which  it  may  suit  the  buyers  to  take  direct  from  ship's  side 
all  saving  in  expense  thereby  efTected  to  be  allowed,  namely,  2«.  id.  per 
ton  for  landing  expenses,  and  three  months'  rent,  and  interest,  the  latter 
at  the  rate  of  five  per  cent,  per  annum  upon  the  invoice  amount  of  such 
portion.  It  is  understood  that  the  above  nitrate  of  soda  is  to  form  the 
full  and  complete  cargo  of  the  John  Phillips  (845  tons  register),  now  on 
her  passage  to  Sydney,  to  proceed  thence  without  undue  delay  to  the 
West  Coast  of  South  America,  there  to  load  the  above.  In  the  unex- 
pected event  of  the  John  Phillips  getting  ashore,  or  being  unable  to 
prosecute  her  voyage,  from  any  casualties  of  the  sea,  then  the  seller 
agrees  to  deliver,  and  the  buyers  agree  to  take,  in  lieu  thereof,  another 
cargo  or  cargoes  of  about  equal  quantity,  to  be  named  at  the  earliest 
practicable  period  prior  to  arrival  off  the  coast ;  the  nitrate  of  soda  so 
substituted  being  liable  to  all  the  conditions  of  this  contract.  The  only 
ground  on  which  the  seller  is  to  be  excused  delivery  of  the  above  nitrate 
of  soda,  is,  the  loss  of  the  said  vessel,  or  that  which  may  be  substituted 
for  it,  on  her  homeward  voyage ;  in  which  case  this  contract  is  to  be 
considered  void,  but  in  no  other  event  whatever.  Corrie  &  Co."  Aver- 
ment, that  the  said  phrase  «<  usual  London  terms  and  conditions"  in  the 
said  contract,  meant,  that  payment  of  the  residue  of  the  said  price 
should  be  made  by  the  plaintiflT  in  cash  upon  delivery  to  him  of  the  said 
nitrate  of  soda,  and  that,  in  weighing  the  said  nitrate  of  soda,  after 
arrival  in  London,  certain  customary  and  fixed  allowances  should  be 
made  to  the  plaintiff  in  respect  of  the  weight  of  the  said  bags :  That 
the  said  John  Phillips  arrived  at  Sydney,  and  *proceeded  thence,  r^o-i-f 
according  to  the  said  contract,  to  the  West  Coast  of  South  ^ 
America,  and  there  loaded  and  took  on  board  a  cargo  of  the  said  nitrate 
of  soda,  in  bags,  and  completed  her  said  voyage,  and  arrived  at  her  port 
of  discharge  in  safety ;  and  that  the  plaintiff*  had  done  everything  on 
his  part,  and  everything  had  taken  place  and  happened,  to  entitle  him 
to  complete  fulfilment  by  the  defendant  of  the  said  contract  on  his  part : 
That  the  said  vessel  was,  at  the  time  of  the  making  of  the  said  contract, 
and  ever  since,  wholly  incapable  of  holding  and  carrying  about  five 
hundred  tons  of  nitrate  of  soda  in  bags,  and  was  only  capable  of  hold- 
ing and  carrying  a  much  less  quantity,  and  by  reason  thereof,  and  of 
the  cargo  taken  in  by  the  said  vessel  in  consequenco  of  the  incapacity 
aforesaid  not  amounting  to  about  five  hundred  tons  of  nitrate  of  soda, 
and  only  amounting  to  a  much  less  quantity,  the  defendant  had  only 
been  able  to  deliveri  and  had  only  delivered,  such  less  quantity  to  the. 
VOL.  xvi.— 81  X 
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plaintiff;  and  the  plaintiff  had  lost  the  adrantage  he  would  have  derived 
from  receiving  the  difference  between  the  said  less  quantity  and  about 
five  hundred  tons.     And  the  plaintiff  claimed  1500^. 

Third  plea,  to  the  first  count,  that  the  said  contract  was  and  is  in  the 
words  and  figures  and  to  the  purport  and  effect  following,  that  is  to  say 
[setting  it  out  verbatim,  as  in  the  second  count] ;  and  that  the  said 
▼essel  the  John  Phillips  loaded  and  took  on  board  on  the  West  Coast  of 
South  America,  a  full  and  complete  cargo  of  such  nitrate  of  soda,  in 
bags,  according  to  the  said  contract,  and  thence  sailed  and  proceeded 
on  her  homeward  voyage  to  London,  and  arrived  and  completed  her  said 
voyage  with  such  full  and  complete  cargo  of  nitrate  of  soda  on  board, 
excepting  only  a  certain  portion  thereof  which  was  unavoidably  lost  in 
the  course  of  the  said  voyage,  without  any  default  of  the  defendant  or 
ntQAC)-}  ^^®  persons  navigating  the  said  ship,  by  perils  of  the  seas ;  *and 
'^^  that  the  defendant  delivered  to  the  plaintiff  the  said  full  and 
complete  cargo  of  nitrate  of  soda,  excepting  only  such  portion  thereof 
as  was  so  lost  as  aforesaid,  according  to  and  in  performance  of  the  said 
contract. 

To  the  second  count,  the  defendant  demurred,  the  ground  of  demur- 
rer stated  in  the  margin  being,  <<  that  the  defendants  only  sold  such  a 
quantity  of  nitrate  of  soda  as  would  form  a  full  and  complete  cargo  of 
the  John  Phillips,  which  was  supposed  to  be  capable  of  taking  in  about 
five  hundred  tons ;  but  the  defendant  did  not  warrant  that  the  ship  was 
capable  of  doing  so."    Joinder. 

The  plaintiff  demurred  to  the  third  plea,  the  ground  of  demurrer 
alleged  in  the  margin  being,  « that  the  defendant  was  bound  to  deliver 
about  five  hundred  tons,  the  vessel  not  having  been  lost." 

Tomlinson  (with  whom  was  Montague  Smith)  claimed  the  right  to 
begin,  on  the  ground  that  the  defendant's  was  the  first  demurrer. 

Willes  (with  whom  was  Bt/leSy  Serjt.)  submitted,  that,  there  being 
demurrers  on  both  sides,  the  plaintiff  had  a  primfi  facie  right  to  begin ; 
and  he  stated  that  it  had  been  so  decided  in  the  Court  of  Exchequer.(a) 

Per  Curiam. — We  think  the  plaintiff  should  begin. 
*^4^1  WiUeBy  for  the  plaintiff.(6) — The  question  is  whether,  *under 
^  this  contract,  the  plaintiff  is  not  to  have  «« about"  five  hundred 
tons  of  nitrate  of  soda,  that  is,  five  hundred  tons,  with  a  reasonable 
allowance  for  short  delivery,  and  whether  the  contract  does  not  import 
a  warranty  that  the  John  Phillips  shall  be  capable  of  carrying  that 
quantity.     The  argument  on  the  other  side  will  be,  that  the  plaintiff 

<a)  See  Franks  v.  Price,  6  Scott,  7U. 

(^)  The  point  marked  for  argument  on  the  part  of  the  plaintifl^  were, — 
**  That  the  agreement  imports  a  warranty  that  the  vessel  could  hold  about  fire  hundred  t<mfl 
•f  the  nitrate  of  soda;  and  that,  if  she  arrived  without  accident  such  as  described  in  the 
agreenenty  that  quantity  should  be  delirered ;— that  the  description  of  the  cargo  as  <  about  fire 
littndred  tons/  came  first  in  the  contract,  and  could  not  be  rejected  or  cut  down ; — and  that 
partial  loss  on  the  voyage,  arising  probably  from  the  Insufficiency  of  the  ve£sel,  could  fonn'  no 
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was  to  have  the  full  and  complete  cargo  of  the  vessel  named :  bat,  if 
that  were  the  intention  of  the  parties,  the  first  description,  <<  about  five 
hundred  tons,"  becomes  wholly  idle  and  inoperative.  The  defendant 
agrees  to  deliver  a  certain  quantity  on  or  before  a  given  day ;  and  the 
description  of  the  John  Phillips  and  the  other  ship  or  ships  is  given,  not 
to  limit  the  quantity  to  be  delivered,  or  the  duration  of  the  voyage,  but 
to  show  that  the  seller  is  to  be  excused  from  the  performance  of  the 
contract  if  the  John  Phillips,  or  the  substituted  vessel,  should  be  lost 
on  her  homeward  voyage,  having  the  nitrate  of  soda  on  board.  Sup- 
pose the  vessel  should  arrive,  and  be  found  incapable  (apart  from  her 
measurement)  of  carrying  more  than  three  hundred  tons,  would  the  con- 
tract be  satisfied  7  [Cresswbll,  J. — Suppose  the  defendants  put  845 
tons  on  board  the  John  Phillips,  and  she  would  not  carry  more,  would 
he  not  satisfy  his  contract  by  sending  the  rest  by  another  vessel  ?]  He 
has  contracted  to  deliver  500  tons,  and  has  stipulated  that  that  quantity 
shall  be  brought  home  by  the  John  Phillips :  the  plaintiff  is  entitled  to 
have  the  whole  by  that  vessel,  unless  she  is  lost.  The  John  Phillips  is 
a  known  vessel.  The  contract  is  for  the  Sale  of  a  specific  quantity,  to 
be  carried  by  a  given  ship.  The  word  "  about"  has  a  well  known  mean- 
ing amongst  mercantile  men :  it  is  introduced  for  the  purpose  of  pro- 
tecting the  seller  against  slight  deficiencies  of  weight :  Moore  v.  Camp- 
bell, 10  Exch.  828.t  **Sappose  a  shipowner  undertakes  to  carry  ri^oAA 
timber  by  a  particular  ship,  about  one  hundred  feet  long, — would  ^ 
it  be  any  answer  to  a  breach  of  his  contract,  to  show  that  the  vessel  was 
incapable  of  carrying  timber  more  than  fifty  feet  long  ?  [Maule,  J. — 
You  say  that  the  case  of  the  John  Phillips  not  being  able  to  carry  aboiU 
five  hundred  tons  of  nitrate  of  soda,  is  an  event  which  the  contract  has 
not  provided  for.]  Precisely  so.  The  contract  expressly  provides  that 
<(  the  only  ground  on  which  the  seller  is  to  be  excused  delivery  of  the 
above  nitrate  of  soda  (that  is,  the  five  hundred  tons),  is,  the  loss  of  the  said 
vessel,  or  that  which  may  be  substituted  for  it,  on  her  homeward  voy- 
age." [Maulb,  J. — Suppose  the  John  Phillips  got  ashore  and  was  lost 
before  she  reached  the  port  of  loading,  and  suppose  she  was  in  fact  capa- 
ble only  of  carrying  three  hundred  tons,^ — ^how  much  would  the  defend- 
ant be  bound  to  send  by  another  vessel  ?]  Five  hundred  tons.  [Crow- 
DBR,  J. — In  ^ne  or  more  substituted  ships  ?]  More  than  one  might  in 
that  case  be  substituted,  if  necessary.  The  court  will  look  at  the 
substance  of  the  thing.  In  Thornton  t;.  Simpson,  2  Marsh.  267  (E.  C. 
L.  R.  vol.  4),  6  Taunt.,  556  (E.  C.  L.  R.  vol.  1),  A.  agreed  to  sell  to  B. 
fifty  tons  of  St.  Petersburgh  sound  clean  hemp,  at  59{.  per  ton,  to  be 
shipped  from  St.  Petersburgh  in  June  or  July  next,  and  the  ship's  name 
declared  as  soon  as  known.  If  the  ship  should  not  arrive  by  the  81st 
of  December,  the  contract  to  be  void.  On  the  5th  of  September,  A. 
gave  B.  notice  that  fifty  tons  were  shipped  in  the  Lively,  but,  on  the 
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20thy  he  claimed  the  right  (which  B.  denied)  of  sapplying  the  deficiency, 
if  any,  from  another  ship.  The  Lively  arrived  on  the  20th  of  September 
with  forty-four  tons,  twenty  only  of  which  were  delivered  to  B.,  the 
rest  being  shipped  at  St.  Petersburgh  to  other  persons.  The  remaining 
thirty  tons  arrived  in  another^  ship  on  the  4th  of  October.  It  was 
held, — first  that  A.  was  not  confined  by  the  contract  to  one  ship, — sec- 
ondly, that  the  notice  of  the  5th  of  September  having  proceeded  on 
^Q^_  ^mistake,  he  was  not  precluded  from  supplying  the  deficiency  by 

^  another  vessel, — thirdly,  that  he  was  only  bound  to  deliver  to  B. 
from  the  Lively  so  much  as  was  ascribed  to  B.  [Maulb,  J. — It  may 
be  that  this  is  a  contract  to  deliver  the  five  hundred  tons  by  the  John 
Phillips  if  practicable ;  but  not  to  exempt  the  defendant  from  perform- 
ing the  contract  at  all,  if  he  could  not  perform  it  by  the  John  Phillips.] 
Cross  V.  Elgin,  2  B.  &  Ad.  106  (E.  0.  L.  R.  vol.  22),  has  a  considerable 
bearing  upon  this  question.  There,  the  plaintiffs  agreed  to  purchase 
of  the  defendants  "a6ou<  800  quarters,  mare  or  feM,**  of  foreign  rye, 
shipped  on  board  the  Anna  Elizabeth  at  Hamburgh,  at  a  certain  price, 
subject  to  the  vessel's  safe  arrival  with  the  rye  on  board,  and  being 
unsold  at  Hamburgh.  The  ship  brought  850  quarters,  and  the  defend- 
ants refused  to  deliver  any  part  unless  the  plaintiffs  would  accept  the 
whole.  The  plaintiffs  abandoned  the  contract,  and  brought  an  action 
to  recover  back  a  sum  of  money  which  they  had  paid  for  800  quarters. 
It  was  held,  by  Lord  Tenterden  and  Littledale,  J.,  that,  by  the  word 
((about,"  and  ''more  or  less,"  the  parties  could  not  be  taken  to  have 
contemplated  so  large  an  excess  as  fifty  over  800  quarters ;  and  by 
Parke,  J.,  and  Patteson,  J.,  that,  at  all  events,  it  lay  on  the  defendants 
to  show  that  such  an  excess  above  the  quantity  named  was  in  contem- 
plation, and  if,  from  the  obscurity  of  the  contract,  they  were  unable  to 
do  so,  their  defence  failed.  And  the  court  seem  to  have^hrown  out, — 
which  is  contrary  to  what  is  said  in  Moore  v,  Campbell,  10  Exch.  823,t 
— that  evidence  of  mercantile  men  as  to  the  effect  of  the  words  <( about," 
and  (( more  or  less,"  in  such  a  contract,  was  inadmissible.  Lord  Ten- 
terden says :  «<  It  is  said  that  the  effect  of  the  words  <  more  or  less'  was 
limited  by  the  capacity  of  the  vessel  mentioned :  and,  if  any  expression 
had  been  used,  importing  that  the  plaintiffs  were  to  receive  all  that 
*ftifil  ^^^^  come  by  that  vessel,  or  the  whole  *cargo  of  that  vessel, 

-'  the  suggestion  might  have  had  great  weight.  But  this  is  left 
quite  uncertain."  And  what  Mr.  Justice  Littledale  there  says  has  a 
considerable  bearing.  He  says, — (<In  construing  a  conveyance  or  de- 
vise of  land,  if  any  ambiguity  arises  as  to  the  thing  which  is  to  pass, 
it  is  usual  to  take  as  a  guide  the  first  description  of  the  subject-matter. 
The  first  description  here  of  the  thing  to  be  purchased,  is,  800  quarters 
of  rye."  So,  here,  the  first  description  of  the  thing  sold,  is,  500  tons 
of  nitrate  of  soda.     And  nothing  that  follows  at  all  controls  that. 
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TamUiuofij  contril.(a)— There  is  no  warranty  here  that  the  John 
Phillips  shall  be  capable  of  carrying  the  whole  five  hundred  tons  con- 
tracted for.  [Jbrvis,  0.  J. — That  is  an  answer  to  the  argument  so  far 
as'  regards  the  second  count.]  The  agreement  is  to  be  construed  by 
reference  to  the  words  that  are  found  within  its  four  corners.  No 
doubt,  if  it  had  stopped  at  the  first  sentence,  that  would  have  been  an 
absolute  contract  for  500  tons,  or  some  close  approximation  to  that 
quantity.  But  it  goes  on  to  show  that  something  more  is  meant.  It 
is  a  contract  for  something  to  arrive  by  a  ship  or  ships.  That  would  be 
subject  to  the  double  contingency  of  the  ship's  arrival,  and  her  arrival 
with  the  contemplated  cargo  on  board.  Then  it  goes  on,  «<  It  is  under- 
stood that  the  *above  nitrate  of  soda  is  to  form  the  full  and  com-  r^oim 
plete  cargo  of  the  John  Phillips,  846  tons  register," — conde-  '■ 
scending  for  the  first  time  upon  something  certain.  This  shows  the 
reason  for  the  insertion  of  «  about."  Why  is  the  registered  tonnage 
of  the  ship  mentioned  ?  To  show  that  the  quantity  contracted  to  be 
sold  is,  what  the  ship  will  contain.  The  parties  know  that  the  John 
Phillips  is  of  845  tons  register ;  and  they  suppose,  from  the  ordinary 
relation  of  a  ship's  actual  capacity  to  her  registered  tonnage,  that  she 
will  contain  about  500  tons  of  the  commodity  in  question :  therefore 
they  contract  for  what  they  judge  will  be  the  full  and  complete  cargo 
of  that  particular  ship.  The  reference  to  the  register  is  evidently  for 
the  express  purpose  of  excluding  a  warranty.  Provision  is  made  for 
the  loss  of  the  John  Phillips  either  before  or  after  the  time  for  receiving 
the  cargo ;  but  none  is  made  for  her  incapacity  to  carry  the  quantity 
mentioned.  ««In  the  unexpected  event  of  the  John  Phillips  getting 
ashore,  or  being  unable  to  prosecute  her  voyage  from  any  casualties  of 
the  sea,  then  the  seller  agrees  to  deliver  and  the  buyer  agrees  to  take, 
in  lieu  thereof,  another  cargo  or  cargoes  of  about  equal  quantity." 
[Maulb,  J. — ^Equal  to  what  ?]  That  is  left  in  doubt :  it  is  loosely  pro- 
vided, because  neither  party  expected  that  the  John  Phillips  would  not 
arrive.  Very  little  light  is  derived  from  the  authorities  in  cases  of  this 
sort.  The  judgments  of  the  several  judges  in  Cross  tu  Elgin  show  how 
anxiously  the  courts  labour  to  discover  something  certain  and  defi- 
nite. If  the  John  Phillips  would  have  carried  600  tons  of  nitrate  of 
soda,  would  the  defendant  have  been  bound  to  deliver  the  excess,  or 
would  the  plaintiff  have  been  hound  to  take  it  ?  Johnson  t^.  Macdonald, 
9  M.  &  W.  600,t  also  shows  how  liberally  the  courts  will  construe  these 
mercantile  instruments.  There,  the  defendant,  by  a  bought  and  sold 
note,  agreed  to  sell  the  plaintiff  <«  100  tons  of  nitrate  of  soda,  at  IS^. 

(o)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — On  the  demurrer  to 
the  lecond  count  of  the  deolaration,  **  that  the  defendants  only  sold  such  a  quantity  of  nitrate 
of  soda  as  would  form  a  full  and  oomplete  cargo  of  the  ship  John  Phillips,  which  was  supposed  to 
he  capable  of  holding  and  carrying  about  five  hundred  tons ;  but  that  the  defendant  did  not 
warrant  that  the  ship  was  capable  of  doing  so,  and  therefore  that  the  second  count  was  bad." 

In  support  of  the  third  plea,  "  that  the  contract  is  subject  to  an  exception  of  losses  by  sea- 
perils,  and  therefore  that  the  third  plea  is  a  sufficient  answer  to  the  first  counL" 
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*3481  *^^  ^^'*  ^  arrive  ex  Daniel  Grant ;  to  be  taken  from  the  quay 
^  at  landing  weights/'  &c. ;  and,  below  the  signature  of  the  brokerSp 
there  was  the  following  memorandum, — «  Should  the  vessel  be  lost,  this 
contract  to  be  void :"  and  it  was  held,  that  this  contract  did  not  amount 
to  a  warranty  on  the  part  of  the  seller  that  the  nitrate  of  soda  should 
arrive  if  the  vessel  arrived,  but  to  a  contract  for  the  sale  of  goods  at 
a  future  period,  subject  to  the  double  condition  of  the  arrival  of  the 
vessel,  with  the  specified  cargo  on  board.  So,  here,  the  contract  is  for 
the  absolute  sale  of  the  future  cargo  of  the  John  Phillips,  consisting  of 
<«  about  500  tons"  of  nitrate  of  soda,  that  being  the  quantity  the  vessel 
named  is  supposed  from  her  tonnage  to  be  capable  of  carrying. 
WilleSy  in  reply,  was  stopped  by  the  court. 

Jervis,  C.  J. — ^My  learned  Brothers  seem  to  be  of  opinion,  and  I 
concur  with  them,  that  the  plaintiff  is  entitled  to  judgment.  The  real 
construction  of  the  contract  arises  upon  the  plea ;  and  that  is  all  that 
we  need  deal  with.  The  language  of  the  contract  certainly  is  not  free 
from  doubt  and  difficulty.  It  begins  thus, — <<Sold  for  account  of 
Seymour  to  Bourne  &  Go.  about  five  hundred  tons  nitrate  of  soda,  in 
bags,  of  good  merchantable  quality,"  to  be  ready  for  delivery  before  % 
certain  day,  at  a  certain  price.  It  then  proceeds  to  show  that  the 
stipulated  quantity  of  nitrate  of  soda  is  to  come  from  abroad,  and  to  be 
delivered  out  of  a  ship.  It  then  goes  on  to  say, — «<  It  is  understood 
that  the  above  nitrate  of  soda  is  to  form  the  full  and  complete  cargo  of 
the  John  Phillips,  845  tons  register,  now  on  her  passage  to  Sydney,  tq 
proceed  thence  without  undue  delay  to  the  West  Coast  of  South 
America,  there  to  load  the  above."  On  the  one  hand,  it  is  contende4 
*^4Q1  ^^^^  ^^^  contract  is  an  absolute  contract  for  the  sale  of  five 
^  ^hundred  tons,  within  a  reasonable  limit.  On  the  other  side,  it 
is  insisted  that  it  is  for  <«  the  full  and  complete  cargo  of  the  John 
Phillips,"  and  if,  contrary  to  the  expectation  of  the  parties,  the  John 
Phillips  will  not  carry  that  quantity,  the  vendor  is  released  from  his 
contrilct  quoad  the  excess  beyond  such  full  cargo.  I  do  not  think  the 
latter  is  the  true  construction  of  the  contract.  The  buyer  is  entitled 
to  the  benefit  of  the  hull  of  the  John  Phillips  to  carry  the  cargo.  If 
any  quantity  is  put  on  board  of  her,  or  of  a  vessel  substituted  for  her 
under  the  terms  of  the  contract,  and  the  John  Phillips  or  such  sub- 
stituted vessel  is  lost  on  her  homeward  voyage,  in  that  case,  and  in  that 
case  only,  the  seller  is  to  be  excused  the  delivery,  and  the  contract  ia 
to  be  at  an  end.  But  then  there  is  this  provision,  which  seems  to  me 
to  show  that  it  is  the  five  hundred  tons  that  is  the  subject  of  the  sal^, 
and  not  the  cargo  of  the  John  Phillips  only, — «« In  the  unexpected  event 
of  the  John  Phillips  getting  ashore,  or  being  unable  to  prosecute  her 
voyage  from  any  casualties  of  the  sea,  then  the  seller  agrees  to  deliver, 
and  the  buyers  agree  to  take,  in  lieu  thereof," — that  is,  of  the  five 
hundred  tons  contracted  to  be  delivered, — <<  another  cargo  or  eargoei 
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of  about  eqval  qoantityy  to  be  named  at  the  earliest  practicable  period 
prior  to  arrival  off  the  coast ;  the  nitrate  of  soda  so  substituted  being 
liable  to  all  the  conditions  of  this  contract.'*  That  clearly  cannot  mean 
equal  quantity,  to  be  measured  or  ascertained  by  the  capacity  of  the 
John  Phillips,  but  equal  to  the  quantity  stipulated  for  at  the  beginning 
of  the  contract,  viz.  five  hundred  tons.  The  expression  <«  another  cargo 
or  cargoes*'  gives  us  a  key  to  the  construction  of  the  instrument,  and 
enables  us  to  say  that  the  subject-matter  of  the  sale  is  a  quantity  of 
about  five  hundred  tons  of  nitrate  of  soda,  and  that  the  buyer  is  to  have 
the  use  of  the  John  Phillips,  unless  in  the  event  of  her  loss,  for  the 
carriage  *of  it.  Whether  or  not,  in  case  it  had  turned  out  that 
the  John  Phillips  could  carry,  and  did  carry,  more  than  the  five 
hundred  tons,  the  plaintiff  would  have  been  obliged  to  take  it,  it  is 
unnecessary  to  say.  I  think  the  true  construction  of  the  contract  is, 
that  the  plaintiff  is  entitled  to  have  five  hundred  tons,  and  that  the 
quantity  was  not  to  be  limited  to  the  capacity  of  the  John  Phillips. 
The  parties  evidently  contemplated  that  that  vessel  was  capable  of 
earrying  «<  about  five  hundred  tons."  For  these  reasons,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  our  judgment  upon  both  de- 
murrers. 

Mavlb,  J. — I  am  of  the  same  opinion.  This  is  a  mercantile  contract 
made  through  brokers  by  means  of  bought  and  sold  notes.  The 
contract  is,-*-«<8old  for  account  of  G.  Seymour  to  Messrs.  Bourne  & 
Co.,  about  five  hundred  tons  nitrate  of  soda,  in  bags,  of  good  mer- 
chantable quality,  to  be  ready  for  delivery  before  the  31st  of  Decem- 
ber, 1854,  at  16^  per  ton,  with  a  fair  allowance  for  sea^damage,  if  any. 
Should  the  refraction  exceed  5  per  cent.,  the  surplus  to  be  allowed. 
To  be  landed,  if  required,  in  the  London  or  St.  Katharine's  Docks  at 
the  expense  of  the  seller.  Prompt,  three  months  from  final  day  of 
landing.  Deposit  15  per  cent.,  payable  on  delivery  of  dock-weight- 
notes.  Usual  London  terms  and  conditions.  On  any  portion  which  it 
may  suit  the  buyers  to  take  direct  from  the  ship's  side,  all  saving  in 
expense  thereby  effected  to  be  allowed,  viz.  2«.  4d.  per  ton  for  landing 
expenses,  and  three  months'  rent  and  interest ;  the  latter  at  the  rate 
of  5  per  cent,  per  annum  upon  the  invoice  amount  of  such  portion." 
That  is  a  very  detailed  bargain  for  the  sale  of  a  subject  pointed 
out  in  very  plain  terms,  viz.  <«  about  five  hundred  tons  of  nitrate  of 
soda,  in  bags,  of  good  merchantable  quality."  Afterwards  there  comes 
a  clause  which  is  introduced  by  *the  words  <(it  is  understood,"  r^Q^n 
and  which  provides  that  « the  above  nitrate  of  soda  is  to  form  '- 
the  full  and  complete  cargo  of  the  John  Phillips  (345  tons  register)^ 
now  on  her  voyage  to  Sydney,  to  proceed  thence  without  undue  delay 
to  the  West  Coast  of  South  America,  there  to  load  the  above."  The 
contract  then  goes  on  to  provide  for  the  substitution  of  «<  another  cargo 
or  cargoes  of  about  equal  quantity,"  in  the  event  of  the  John  Phillips 
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getting  ashore,  or  being  nnable  to  prosecute  her  voyage,  from  any 
casualties  of  the  sea.  It  then  concludes,— <<  The  only  ground  on  whieh 
the  seller  is  to  be  excused  delivery  of  the  above  nitrate  of  soda,  is,  the 
loss  of  the  said  vessel  (or  that  which  may  be  substituted  for  it)  on  her 
homeward  voyage :  in  which  case,  this  contract  is  to  be  considered  void^ 
but  in  no  other  event  whatever."  Having  made  a  complete  contract 
of  sale,  the  parties  proceed  to  expand  and  to  add  terms  thereto  not  to 
vary  the  quantity  of  nitrate  of  soda  which  is  the  subject  of  the  sale, 
but,  inasmuch  as  in  certain  events,  the  contract  is  not  intended  to  ba 
enforced,  they  mention  the  John  Phillips,  which,  being  of  the  registered 
tonnage  of  845  tons,  both  parties  believe  to  be  capable  of  carrying 
about  five  hundred  tons  of  the  commodity  in  question.  They  provide 
for  the  event  of  the  loss  of  the  John  Phillips  before  loading,  and  also 
for  the  loss  of  the  John  Phillips  or  the  substituted  ship  after  loading : 
but  there  is  no  provision  for  the  event,  which  was  not  expected  to  hap* 
pen,  of  the  John  Phillips  not  being  able  to  carry  five  hundred  tona  of 
nitrate  of  soda.  They  might  have  provided  for  that,  but  they  do  not. 
They  speak  of  the  John  Phillips  as  a  vessel  by  which  it  was  competent 
to  furnish  the  full  amount  of  the  contract.  If  the  parties  had  in- 
tended a  different  quantity  to  be  delivered  in  the  event  of  the  Joha 
Phillips  not  being  able  to  carry  the  full  and  complete  quantity  of  five 
^QCQ-i  hundred  tons,  they  would  probably  have  provided  for  *the  case 
''^  of  her  being  able  to  carry  more  than  the  five  hundred  tons,  as 
well  as  less :  but  this  they  have  not  done.  The  contract  is  for  five 
hundred  tons  of  nitrate  of  soda,  which  is  to  be  sent  by  the  John  Phil- 
lips  if  she  can  carry  it ;  if  not,  it  is  still  a  contract  for  five  hundred 
tons,  which  the  seller  is  to  deliver  at  all  events,  except  in  the  event  pro*- 
vided  for,  viz.,  the  loss  of  the  John  Phillips  or  the  substituted  ship  on 
her  homeward  voyage.  In  truth,  it  is  just  the  same  as  if  all  about  the 
John  Phillips  were  struck  out  of  the  contract.  It  is  not  said  what  shall 
happen  if  the  John  Phillips  should  be  incapable  of  carrying  the  whole 
quantity  stipulated  for.  In  my  opinion,  the  defendant  would  be  excused, 
if  from  any  circumstance  the  John  Phillips  should  be  incapable  of  carry- 
ing the  whole  quantity,  from  performing  his  contract  by  that  vesseL 
This  is  an  absolute  contract  for  the  delivery  of  a  certain  quantity  of  mer^ 
chandise  which  the  defendant  might  have  delivered,  and  for  the  non- 
delivery of  which  he  has  no  excuse. 

Cresswbll,  J. — I  remember  seeing  somewhere  a  dictum  of  Lord 
Kenyon,  that  underwriters  and  assured  perfectly  understood  the  con- 
tract at  the  time  of  entering  into  it,  but  differed  about  its  coostructaoa 
whenever  it  came  to  be  enforced.  I  acquit  the  parties  of  that  in  this 
case ;  for,  I  do  not  think  they  did  understand  this  contract ;  and  I  am 
quite  sure  that  I  cannot.  I  arrive  at  the  conclusion  that  my  Lord  and 
my  Brother  Maule  have  arrived  at,  because  I  find  it  impossible  to  came 
to  any  other  conclusion  from  the  language  the  parties  have  used.     The 
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eontraet  is  for  the  sale  of  <<  about  500  tons  of  nitrate  of  soda ;"  and 
we  may  infer  that  the  intention  of  the  parties  was  that  the  John 
Phillips  should  be  employed  to  bring  it  home,  and  that  the  buyer 
should  have  the  full  benefit  of  that  ship  for  that  purpose.  There  was, 
however,  no  warranty  that  the  whole  should  come  *by  the  John  r^of-n 
Phillips.  It  was  agreed  that  the  John  Phillips  should  be  fully  '- 
laden  with  it ;  bat  there  is  no  absolute  engagement  that  she  should  be 
able  to  carry  or  should  carry  the  whole  500  tons.  This  view  is  con- 
firmed by  the  stipulation,  that,  in  the  event  of  the  loss  of  the  John 
Phillips  before  taking  the  nitrate  of  soda  on  board,  the  seller  shall  de- 
liver an  equal  quantity  by  a  substituted  ship  or  ships.  There  is  great 
weight  in  the  argument  urged  by  Mr.  TomUnson^  that,  in  the  event  of 
the  loss  of  the  John  Phillips  before*  her  arrival  on  the  West  Coast  of 
South  America  to  take  the  cargo  on  board,  500  tons  was  to  be  the  abso* 
late  quantity :  bat  that  rather  tends  to  show  that  the  parties  were  con- 
tracting for  500  tons.  I  think  we  are  bound  to  hold  this  to  be  a  con- 
tract for  that  quantity. 

Cbowbbr,  J. — I  am  of  the  same  opinion.  The  question  is,  whether 
this  is  a  contract  for  five  hundred  tons  of  nitrate  of  soda,  or  for  « the 
fall  and  complete  cargo  of  the  John  Phillips."  If  the  word  <«  about" 
had  not  been  found  in  the  sold-note,  I  think  nobody  could  have  enter- 
tained a  doubt  that  this  was  an  absolute  contract  for  the  delivery  of 
ike  five  hundred  tons.  It  has  been  contended  that  the  work  «  about" 
was  inserted  with  reference  to  the  subsequent  stipulation  that .« the 
above  nitrate  of  soda"  was  to  form  the  full  and  complete  cargo  of  the 
John  Phillips.  But,  upon  consideration,  and  bearing  in  mind  the  numer 
rooB  contracts  in  which  the  word  <<  about"  has  been  held  equivalent;  to 
iCQiore  or  less,"  I  cannot  adopt  that  view.  Though  the  parties  seem 
evidently  to  have  contemplated  that  the  John  Phillips  would  be  able  to 
bring  home  the  whole  quantity  stipulated  for,  there  is  no  actual  engage- 
ment on  the  one  side  to  buy  and  on  the  other  to  sell  only  so  much  as 
^he  would  contain.  I  agree  with  my  Lord  and  my  Brother  Gresswell 
in  thinking  that  the  subsequent  words  as  to  what  shall  happen  if  the 
*John  Phillips  gets  ashore,  strengthens  this  argument.  I  can-  ri^otiA 
not  understand  that  any  other  meaning  is  to  be  given  to  the  ^ 
words,  than  that  the  defendant  is  to  deliver  five  hundred  tons,  and  that 
the  John  Phillips,  which  is  supposed  to  be  large  enough  to  carry  that 
quantity,  shall  be  employed  for  that  purpose ;  but  that  the  defendant's 
contract  is  not  performed  by  the  delivery  of  four  hundred  tons,  if  four 
hondred  tons  is  all  that  the  John  Phillips  can  carry. 

Judgment  for  the  plaintiff. 
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BBIANT  and  Another  v.  PILCHER.    May  80. 

I 

To  a  count  apon  an  absolute  contract  by  the  defendant  to  indemnify  tlie  plaintiffs,  his  tenants, 
against  the  oonsequenooa  of  the  non-payment  of  his  rent  to  the  raperior  landlord,  alleging  for 
breach,  that,  the  rent  being  in  arrear,  the  plaintiffe'  goods  were  aeiaei  by  the  superior  land- 
lord,— the  defendant  pleaded,  that,  at  the  time  of  the  distress,  more  was  due  from  the  plai«- 
tiffs  to  the  defendant  for  rent,  than  the  amount  distrained  for  as  in  the  declaration  alleged : — 
Held,  no  answer  to  tho  aoUoii, — the  payment  of  their  reot  by  the  pUiotiib  ooc  batng  *  ooii« 
dition  precedent. 

Thr  first  coant  of  the  declaration  stated,  tbat,  before  and  at  the 
several  times  of  the  defendant's  promise  and  of  the  distress  therein- 
after respectively  mentioned,  the  defendant  was  tenant  to  The  Oo- 
vernors  of  Christ's  Hospital  of  certain  premises,  at  a  certain  yearly, 
rent  payable  by  the  defendant  to»  the  said  Governors  of  Christ's  Hoe- 
pital,  and  in  consideration  that  the  plaintiffs  would  become  tenants  to 
the  defendant  of  a  portion  of  the  said  premises,  at  a  certain  yearly 
rent,  the  defendant  promised  the  plaintiffs,  during  the  continuance  of 
the  said  tenancy  of  the  plaintiffs,  to  indemnify  and  save  harmless  tho 
plaintiffs  against  the  payment  of  the  said  rent  so  payable  by  the  defend- 
ant as  aforesaid,  and  against  any  distress,  costs,  or  charges  that  might 
be  made  or  incurred  by  reason  of  the  non-payment  thereof:  Averment, 
that  the  plaintiffs,  relying  on  such  promise,  became  tenants  to  the  de- 
^f.._  fendant  of  the  said  portion  of  the  said  premises  *at  the  said 
^  yearly  rent ;  and  that  the  said  last-mentioned  tenancy  continued 
for  a  long  time,  to  wit,  hitherto;  yet  that,  although  they  had  done 
everything,  and  all  things  had  happened,  to  entitle  the  plaintiffs  to  Ik 
performance  by  the  defendant  of  his  promise,  the  defendant  did  not 
nor  would,  agreeably  thereto,  during  the  continuance  of  the  said 
tenancy,  indemnify  or  save  harmless  the  plaintiffs  as  aforesaid;  and 
that,  by  reason  thereof,  afterwards,  during  the  continnance  of  the  said 
tenancies  of  the  defendant  and  the  plaintiffs  respectively,  and  before 
the  commencement  of  this  suit,  a  distress  was  made  by  the  said  €k>- 
vernors  of  Christ's  Hospital  on  certain  goods  and  chattels  of  the  plain- 
tiffs then  being  on  the  said  premises  so  held  by  the  plaintiflb,  for  a 
certain  sum,  to  wit,  188/.  lis.  10c2.  then  due  and  in  arrear  to  the  said 
Oovernors  of  Christ's  Hospital  for  and  in  respect  of  the  said  yearly 
rent  so  payable  by  the  defendant,  and  by  reason  thereof  the  said  goods 
and  chattels  of  the  plaintiffs  were  sold  to  defray  and  satisfy  the  said 
arrears  of  rent,  and  a  large  sum,  to  wit,  17{.  8».  6<2.,  for  costs  and 
charges  of  the  said  distress,  and  the  plaintiffs  by  reason  thereof  were 
deprived  of  their  said  goods  and  chattels,  being  of  great  value,  to  wit, 
2002.,  and  were  also  greatly  annoyed  and  inconvenienced  and  hindered 
in  carrying  on  their  business,  and  injured  and  damnified  in  their  credit, 
and  in  the  estimation  of  their  neighbours. 

Second  plea, — That,  at  the  times  of  the  alleged  distress,  more  was 
due  from  the  plaintiffs  to  the  defendant  for  and  in  respect  of  the  rent 
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pf  the  said  portion  of  the  said  promises  held  by  tho  plaintiffs  of  the 
defendant,  than  the  rent  distrained  for  as  in  the  first  count  alleged, 
and  that  the  plaintiffs  before  and  at  the  time  of  the  said  distress  had 
neglected  and  fefused  to  pay  the  defendant  such  rent  so  doe  to  him. 

To  this  plea  th«  plaintiffs  demurred,  the  grounds  of  demurrer  stated 
in  the  margin  being  «<  that  the  plea  seeks  to  excuse  the  defendant's 
breach  of  contract  by  *reason  of  the  plaintiffs'  non-payment  of  r^tocf; 
rent,  though  the  contract  to  save  harmless  is  unqualified ;  and  ^ 
that  the  due  payment  of  rent  by  the  plaintiffs  is  not  a  condition  prece- 
deiit  to  the  defendant's  liability  to  perform  his  promise."    Joinder. 

ffanyman^  in  support  of  the  demurrer. — The  plea  is  no  answer  to  the 
action.  The  declaration  is  founded  upon  an  absolute  contract  to  indem* 
mfy.  The  defendant  seeks  to  set  up  as  an  answer  the  non-performance 
by  the  plaintiffs  of  a  condition  precedent,  viz.  the  non-payment  by  them 
of  the  mesne  rent  due  to  him.  This  he  clearly  has  no  right  to  do. 
Even  if  the  contract  bad  been,  that,  the  plaintiffs  <<  paying  their  rent," 
the  defendant  would  indemnify  them  against  the  consequences  of  the 
non-payment  of  his  rent  to  the  superior  landlords,  the  plea  would  be  no 
answer.  In  Dawson  v.  Dyer,  5  B.  &  Ad.  584  (E.  G.  L.  B.  vol.  27), 
premises  were  demised  for  a  term,  at  a  certain  rent,  with  a  proviso  for 
re-entry  if  the  rent  should  be  in  arrear  twenty-one  days :  the  lessee 
covenanted  to  pay  the  rent,  and  the  landlord  covenanted  that  he  paying 
the  rent  at  the  appointed  times,  should  quietly  enjoy,  &c. :  and  it  was 
held,  that  the  lessee,  having  been  disturbed  in  his  possession,  might 
bring  covenant  against  the  landlord,  though  at  the  time  when  the  cause 
of  action  accrued  the  rent  had  been  in  arrear  more  than  twenty-one 
days ;  for,  that  the  payment  of  rent  was  not  a  condition  precedent  to 
the  performance  of  the  covenant  for  quiet  enjoyment.  And  Parke,  J., 
said :  <'  The  proviso  in  the  present  case  is  introduced  to  reserve  a  power 
to  the  landlord  on  the  particular  occasions  specified ;  if  he,  or  any  per- 
son claiming  under  him,  enters  on  the  tenant  except  by  virtue  of  that 
power,  the  landlord  is  liable  on  the  covenant  for  quiet  enjoyment." 
[Jbrvis,  C.  J. — The  plea  lays  no  foundation  for  the  averment ;  it  does 
not  allege  that  there  is  any  condition  in  the  contract  upon  which  the 
plaintiff  declares.] 

*Luehf  contr&.(a) — It  is  quite  clear  that  the  defendant  might  r^coei^ 
himself  have  distrained  for  the  rent  due  to  him  from  the  plain-  ^ 

(o)  The  pointa  marked  for  urgument  on  the  part  of  the  defendant  were  ae  followi  :*• 

"  1.  That  the  plaintiiTB  were  not  damnified  within  the  meaning  of  the  promise,  hy  being  dia- 
tralned  npon  hj  the  Boperior  landlords,  instead  of  by  the  defendant,  for  an  amount  due  from  the 
pccasiies  not  exceeding  the  rent  dne  from  the  plaintUb,  and  that  the  permitting  nieh  distress  waa 
no  breach  of  the  contract  to  indemnify. 

*■  i.  That  the  defendant  is  at  liberty  to  ratify  the  distress,  and  to  oause  it  to  ennre  as  a  distress 
f«r  the  rent  dae  from  the  plaintiffs  to  him. 

"  3.  That  the  plaintiff  should  have  paid  the  rent  olaimed  hy  the  superior  landlords  before  the 
distress  was  put  in,  which  payment  would  have  been  a  payment  of  the  rent  due  from  them,  and, 
■ot  having  done  so,  the  distress  was  oooasioned  by  their  own  de&nit" 
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tiffs.  It  is  distinctly  alleged  in  the  plea,  that  at  the  time  of  the  alleged 
distress  of  the  plaintiffs'  goods,  more  was  due  from  them  to  him  in 
respect  of  rent,  than  the  rent  distrained  for  by  the  Governors  of 
Christ's  Hospital.  Under  these  circumstances,  the  defendant  would 
have  a  right  to  adopt  the  distress  made  for  his  benefit.  [Mauls,  J. — 
Clearly  not,  unless  the  distress  was  actually  made  on  his  account.]  A 
man  is  not  bound  to  avow  in  the  same  right  as  that  in  which  a  distress 
is  made.  He  may  distrain  in  one  name,  and  avow  in  another.  [Maulb, 
J. — He  may,  for  instance,  distrain  damage  feasant,  and  avow  for  heriot- 
service.  An  act,  to  be  susceptible  of  ratification,  must  be  done  at  the 
time  on  the  behalf  of  the  person  who  affects  to  ratify  it.]  The  question 
is,  whether  it  is  not  to  be  implied  as  a  condition  in  the  contract  declared 
on,  that  the  plaintiffs  should  have  paid  their  rent  to  the  defendant* 
[Jeryis,  0.  J. — I  cannot  say  it  is.] 

Per  Ouriam. — The  plaintiffs  must  have  judgment,  the  plea  being 
clearly  no  answer.  Judgment  for  the  plaintiffs. 


0 
*358]  *ARMSTRONG  t;.  BOWDIDGE.    June  1. 

A  looal  act  of  6  G.  4,  o.  olzxlx.,  for  tbe  management  of  the  poor  of  ^ghton,  by  b.  204,  em* 
powered  tbe  direotorB  and  guardian*,  when  and  ae  they  sboald  find  it  neoeaeary,  to  alter, 
enlarge,  extend,  and  repair  the  existing  poor-house,  or  to  erect  other  houses  or  buildings  for 
tbe  better  receiving,  employing,  and  maintaining  the  poor:  and  i.  220  provided  that  all 
oontracts  or  agreements  made  between  tbe  directors  and  guardians  and  anj  other  person  or 
persons  relating  to  *'  any  act,  matter,  or  thing  to  be  done  in  pursuance  of  that  act,"  should  be 
reduced  into  writing,  and  signed  by  the  parties  thereto.  By  the  poor  law  act  of  7  A  8  Vict, 
c.  101,  the  commissioners  are  for  the  first  time  empowered  to  direct  that  schools  shall  be  baiU 
in  parochial  districts : — 

field,  that  a  contract  made  by  the  directors  and  guardians,  by  order  of  the  poor  law  com- 
missioners, in  relation  to  the  erection  of  an  industrial  school  within  the  parish,  was  not  ft 
contract  for  "a  thing  to  be  done  in  pursuance  of  the  local  act/'  and  therefore  was  not 
required  by  the  220th  section  of  that  act  to  be  in  writing. 

Thb  following  case  was  stated,  by  consent  of  the  parties,  and  by 
order  of  Williams,  J.,  under  the  provisions  of  the  Common  Law  Proce- 
dure Act,  1852, 15  &  16  Vict.  c.  76,  s.  179,  for  the  opinion  of  the  courty 
without  any  pleadings.  v 

The  defendant  is  sued  as  and  being  one  of  the  directors  and  guar- 
dians of  the  poor  of  the  parish  of  Brighton,  duly  appointed  under  and 
in  pursuance  of  the  local  act,  6  Geo.  4,  c.  clxxix.,  a  copy  of  which 
accompanied  and  was  to  be  taken  as  part  of  this  case. 

By  an  order  of  the  poor  law  board,  dated  the  4th  of  February,  1844| 
—after  reciting  that  it  was  expedient  that  the  said  directors  and  guar- 
dians of  the  poor  should  purchase  certain  pieces  of  land,  and  build  a 
workhouse  and  school  thereon,  respectively,  as  thereinafter  mentioned, 
— it  was  ordered  and  directed,  with  the  consent  of  a  majority  of  the 
said  directors  and  guardians  of  the  poor  of  the  said  parish,  testified  ix^ 
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writing  at  the  foot  of  a  duplicate  of  the  now  stating  instrument,  and  in 
parsuance  of  the  powers  given  in  and  by  the  statutes  in  that  behalf 
made  and  provided, — Firsti  that  the  said  durectors  and  guardians  should 
parchase  of  the  owner  or  owners  of  the  same,  the  pieces  of  land 
described  in  the  margin  thereof,  marked  A.  and  B.,  for  a  sum  not 
exceeding  4205!.,  which  land  should  be  duly  conveyed  to  or  in  trust  for 
the  said  directors  and  guardians, — Secondly,  *that  the  said  direc-  ri^o^q 
tors  and  guardians  should,  within  twelve  calendar  months  from  *- 
the  date  thereof,  build,  or  cause  to  be  built,  upon  the  said  piece  of  land 
marked  A.,  a  workhouse  for  the  use  of  the  said  parish,  of  a  size  suffi- 
cient to  hold  seven  hundred  persons,  men,  women,  and  children,  pro- 
perly classified;  and  also  build,  upon  the  said  piece  of  land  marked  B., 
a  school  for  the  pauper  children  of  the  said  parish,  of  a  size  sufficient 
to  hold  three  hundred  children,  properly  classified ;  such  workhouse  and 
Bchool  to  be  built  according  to  such  plans  as  the  said  poor  law  board 
should  approve  (such  approval  to  be  testified  by  some  writing  under  their 
seal),  subject,  nevertheless,  to  such  modifications  thereof  as  the  poor 
law  board  might  thereafter  direct, — Thirdly,  that  the  cost  of  the  build- 
ing such  workhouse  and  school  should  not  exceed  the  sum  of  20,0002." 

In  pursuance  of  this  order,  and  of  the  powers  vested  in  them,  the 
said  directors  and  guardians  advertised  for  designs  for  the  workhouse 
and  schools,  and  the  following  is  a  copy  of  the  advertisement  issued  i — 
(« Parish  of  Brighthelmston.     To  architects  and  others. 

«« The  directors  and  guardians  of  the  poor  of  the  parish  of  Brighton 
are  desirous  of  procuring  plans,  specification,  and  estimate,  for  the 
erection  of  a  properly-classified  workhouse,  infirmary,  fever  wards,  and 
chapel,  to  accommodate  seven  hundred  adult  paupers,  proposed  to  be 
built  on  land  situate  between  the  reservoir  and  the  racerstand,  in  the 
said  parish.  The  design  to  be  so  arranged,  that  any  future  addition 
may  be  made  to  the  buildings  with  facility.  Also,  plans,  specification, 
and  estimate  for  industrial  schools,  to  accommodate  three  hundred 
children,  proposed  to  be  built  on  land  being  part  of  the  Warren  Farm, 
in  the  parish  of  Bothingdean,  and  about  one  mile  east  of  the  race- 
stand. 

<«  The  directors  and  guardians  will  award  to  the  author  (in  their  judg- 
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ment)  of  the  best  design  for  the  '''workhouse  the  sum  of  702., 
and  to  the  author  of  the  best  design  for  schools  the  sum  of  302. 
(subject  to  the  same  respectively  being  approved  by  the  poor  law  board, 
and  their  seal  affixed),  and  to  the  author  of  the  second  best  design  for 
the  workhouse  302.,  and  to  the  author  of  the  second  best  design  for  the 
schools  202.  Designs  for  which  premiums  may  be  awarded  will  become 
the  property  of  the  directors  and  guardians,  who  will  not  bind  them- 
selves to  employ  the  author  to  carry  out  the  contemplated  works. 

«« Plans  of  the  sites,  and  printed  particulars,  may  be  obtained  on  ap- 
plication at  my  office,  on  and  after  the  26th  of  August,  instant ;  and 

Y 
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any  further  information  which  may  be  required  will  be  famished  by  Mf. 
G.  Maynard,  sunreyor  to  the  directors  and  guardians. 

M  Designs  mast  be  deposited  at  the  parochial  offices,  Church  Street, 
Brighton,  free  of  all  expenses,  on  or  before  the  Ist  of  October  next, 
marked  with  an  emblem  or  motto,  and  accompanied  by  a  sealed  note 
having  the  same  emblem  or  motto  on  the  outside,  and  enclosing  the 
name  and  address  of  the  author.  The  designs  not  approved  of  will  be 
returned  to  the  authors,  on  application. 

«  By  order  of  the  committee, 

»<  Robert  Bbcher,  Clerk. 

<(  Board  Room,  Parochial  Offices,  August  28d,  1853." 

In  consequence  of  this  advertisement,  several  designs  were  sent  in  for 
the  workhouse  and  industrial  schools ;  and  the  design  of  Mr.  H.  H.  Col- 
lins, architect,  was  selected  by  the  directors  and  guardians,  for  the 
schools.  With  the  design,  the  architect  sent  the  following  estimate  of 
cost.  « The  building  will  cost,  exclusive  of  enclosing  walls,  and  with 
slight  alterations,  the  sum  of  50002." 

The  designs  for  the  schools,  with  the  estimate,  were  submitted  to  the 
poor  law  board ;  and,  after  some  '''alterations  required  by  them, 
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were  approved,  and  ultimately  received  their  seal.     The  said  Mr. 


Collins  was  thereupon  appointed  by  the  said  directors  and  guardians, 
their  architect  to  superintend  the  erection  of  the  said  schools. 

The  following  advertisement  was  afterwards  issued,  for  tenders,  by 
the  directors  and  guardians  : — 

«  Parish  of  Brighton.     To  builders  and  others. 

« The  directors  and  guardians  of  the  poor  of  the  parish  of  Bright- 
helmston  are  willing  to  receive  tenders  for  the  erection  of  a  workhouse 
on  a  plot  of  land  situate  between  the  reservoir  and  the  race-stand ;  also 
tenders  for  the  erection  of  industrial  schools  on  land  east  of  the  race- 
stand,  being  part  of  the  Warren  Farm. 

«  Persons  desirous  to  tender  for  the  workhouse  are  requested  to  com- 
municate with  the  architect,  Mr.  R.  C.  Carpenter,  4  Carlton  Chambers, 
Regent  Street,  London ;  and  persons  desirous  to  tender  for  the  indus- 
trial schools  are  requested  to  communicate  with  the  architect,  Mr.  H. 
H.  Collins,  84  Montague  Place,  Bedford  Square,  London,  on  or  before 
Monday,  the  8d  of  April  next ;  and  should  send  their  names  and  ad- 
dresses to  the  respective  architects.  Information  in  regard  to  the  sites 
cay  be  obtained  at  the  parochial  offices,  Church  Street,  on  application 
to  Mr.  G.  Maynard,  surveyor  to  the  directors  and  guardians. 

<<  Separate  sealed  tenders  to  be  delivered  at  my  office  on  or  before 
Saturday,  the  15th  of  April  next,  not  later  than  2  o'clock  in  the  after- 
noon, endorsed  respectively,  « Tender  for  the  erection  of  a  Workhouse,' 
and  « Tender  for  the  erection  of  Industrial  Schools.'  Each  tender  must 
be  accompanied  with  a  sealed  note,  containing  the  names  of  two  sure- 
ties who  will  be  willing  to  enter  into  a  bond  for  the  due  performance  of. 
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the  work.     The  plans,  specifications^  &c.,  can  be  seen  at  the  office  of 
the  respective  architects. 

♦«<  The  directors  and  guardians  will  not  bind  themselves  to  ac-  r*Q/%n 
oept  the  lowest  or  any  tender,  either  for  the  <  Workhouse'  or  ^ 
« Industrial  Schools.'  By  Order.     Robert  Becher,  Clerk. 

"Parochial  Offices,  Church  Street,  March  27,  1864." 

The  usage  is,  for  architects  to  employ  a  surveyor  to  take  out  the 
quantities,  and  for  the  successful  competitor  to  add  to  his  contract  the 
surveyor's  charges. 

Mr.  Collins,  the  architect,  whose  residence  is  in  London,  employed 
the  plaintiff,  whose  residence  is  in  Galthorpe  Street,  Gray's  Inn  Road, 
and  whose  profession  is  that  of  surveyor,  to  take  out  the  quantities 
from  the  plans  and  specifications  for  the  schools,  and  make  out  copies 
of  them  for  the  lithographers,  to  be  lithographed  for  the  use  of  the 
builders  who  proposed  to  tender  for  the  performance  of  the  works.  This 
was  done  by  the  plaintiff  in  conjunction  with  a  surveyor  appointed  by 
the  builders. 

The  quantities  so  taken  off  were  lithographed  and  used  by  the  build* 
era,  and  in  due  course  several  tenders  were  sent  in  for  the  performance  of 
the  works  in  the  erection  of  the  schools ;  the  lowest  of  which  being 
13,600Z.,  and  more  than  the  directors  and  guardians  had  power  to  ex- 
pend, they  declined  to  accept  either  of  the  tenders. 

In  the  month  of  August,  1854,  the  directors  and  guardians  received 
the  following  claim  from  the  plaintiff,  which  is  for  taking  the  quantities 
in  conjunction  with  the  builder's  surveyor. 

«« The  Directors  and  Guardians  of  the  poor  of  the  parish  of  Bright- 
helmston 

« 1864.  To  Robert  Wm.  Armstrong,  Dr. 

<«  April.  To  services  rendered  in  taking  off  the  quan- 
tities from  the  plans  and  specifications  for 
the  proposed  Industrial  Schools,  Mr.  '^'H.  p^ 

H.  Collins,  architect,  bringing  same  into  *- 

bills,  and  making  out  four  copies  of  the 
several  trades  for  the  lithographers,  say  1^ 
per  cent,  on  the  amount  of  the  lowest 
tender 204  0  0 


"£204  0  0" 


For  the  purpose  of  submitting  this  case  to  the  court,  it  has  been 
admitted,  that,  if  the  directors  and  guardians  are  liable  to  pay  any- 
thing to  the  plaintiff,  the  sum  of  2042.  is  the  amount  to  be  paid:  but 
the  directors  and  guardians  contend  that  the  plaintiff  cannot  recover, 
for  want  of  a  contract  in  writing,  under  the  220th  section  of  the  local 
act,  6  G.  4,  c.  clxxix. 
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The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is^ 
by  the  operation  of  the  said  220th  section  of  the  Brighton  Local  Act, 
6  Geo.  4,  c.  clxxix.,  disentitled  to  recover  his  claim  in  this  action. 
'  Ifuah  (with  whom  was  Quain),  for  the  plaintiff.(a) — The  question  in 
this  case  turns  upon  the  construction  of  certain  clauses  of  the  Brighton 
Improvement  Act,  6  G.  4,  c.  clxxix.,  an  act  for  the  better  regulating, 
paving,  improving,  and  managing  the  town  of  Brighton,  and  the  poor 
thereof.  The  act  contains  two  sets  of  clauses,  for  establishing  and 
regulating  a  board  of  commissioners  and  a  board  of  guardians.  Those 
relating  to  the  latter  commence  with  s.  199,  which  provides  for  the 
^o/« 4-1  ^appointment  by  the  vestry  of  directors  and  guardians.    Section 

^  200  enacts  that  certain  persons  shall  be  ex  officio  directors  and 
guardians.  The  203d  section  enacts  « that  the  land  conveyed  to  the 
directors  and  guardians  by  that  name,  or  to  any  of  them  individually, 
or  to  any  person  or  persons  in  trust  for  them,  and  on  which  the  poor- 
house  is  erected,  or  conveyed  for  any  of  the  purposes  of  the  recited 
act  of  50  G.  3,  c.  xxxviii.,  and  also  all  lands,  tenements,  or  heredita- 
ments which  shall  be  conveyed  to  the  directors  and  guardians  to  be 
appointed  by  virtue  of  this  act,  or  to  any  person  or  persons  in  trust 
for  them,  shall  bo  vested  in  the  directors  and  guardians  for  the  time 
being  acting  under  and  by  virtue  of  this  act,  to  hold  to  them  and  their 
successors,  and  the  said  directors  and  guardians  shall  be  a  body  corpo- 
rate for  that  purpose."  By  s.  204,  the  directors  and  guardians  are 
empowered,  when  and  as  they  find  it  necessary,  to  alter,  enlarge, 
extend,  and  repair  the  poor-house,  &c.  By  s.  205,  they  were  empow- 
ered to  purchase  land  for  the  purpose  of  enlarging  the  poor-house, 
and  for  the  erection  of  other  buildings  for  the  use  of  the  Poor. 
Section  215  provides  for  the  appointment  and  remuneration  of  officers 
and  servants.  Section  217  enables  the  directors  and  guardians  to 
sue  and  be  sued  in  the  name  of  the  treasurer.  The  220th  section 
enacts  (<that  the  said  directors  and  guardians  may  contract  and 
agree  to  and  with  any  person  or  persons  for  furnishing  or  supplying 
all  or  any  part  of  the  articles,  provisions,  clothing,  materials,  uten- 
sils, or  implements  requisite  for  providing,  maintaining,  or  employing 
the  poor  of  the  said  parish,  for  any  time  not  exceeding  one  year ;  and 
all  contraets  or  agreements  made  or  entered  into  by  or  between  the 
said  directors  and  guardians  and  any  other  person  or^  persons  whom- 
soever^  relating  to  any  act,  matter^  or  thing  to  be  done  in  pursuance  of 
this  act  J  shall  he  reduced  into  writing^  and  signed  by  the  parties  thereto^ 
^oak-\  *^^^  9^^^^  begoodj  valid,  and  binding,  as  well  upon  the  said  direc- 

^  tors  and  guardians  as  upon  all  other  parties  thereto^  7ii>,  her^  or 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — "first*  that  a  writing 
was  not  neoessary  by  the  6  G.  4,  e.  olxxix.,  to  the  validitj  of  a  contract,  or  to  a  right  of  action 
against  the  directors  and  gnardians,— secondly,  that  the  works  in  respect  of  whioh  the  i 
brought  were  not  works  authorised  hj,  or  within  the  scope  of,  the  statute." 
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their  exeeuton^  adminutratwr$^  or  asiigiu;  and,  in  case  of  breach 
thereof^  actions  and  suits  may  be  brought,  maintained,  and  defended, 
and  damages  and  costs  be  recovered  thereon  against  the  party  or  par- 
ties refusing  or  neglecting  to  perform  the  same."  And  the  22l8t  sec- 
tion provides  <<that  the  said  directors  and  guardians  shall  cause  atll  the 
receipts,  payments,  debts,  and  credits,  and  all  acts,  proceedings,  orders, 
regulations,  matters,  and  things  relating  to  the  execution  of  the  powers 
vested  in  them  by  this  act,  to  be  fairly  written  and  entered  in  a  book  or 
books  to  be  kept  for  that  p.urpose,  and  which  book  or  books  shall  be 
signed  by  the  chairman,  or  by  some  three  or  more  of  the  directors  and 
guardians  present  at  the  meeting  when  such  proceedings  are  passed,  and 
also  by  the  clerk  or  one  of  the  clerks  to  the  said  directors  and  guar- 
dians, or  the  person  attending  on  his  or  their  behalf;  and  all  entries  so 
made,  and  true  and  attested  copies  thereof,  and  also  all  books  kept  by 
the  said  directors  and  guardians  by  virtue  of  the  said  recited  act  of  50 
6.  S,  c.  xxxviii.,  and  made  evidence  thereby,  shall  be  admitted  in  evi- 
dence in  any  court  whatsoever,  in  all  causes,  suits,  or  actions  to  which 
the  same  shall  relate."  There  is  nothing  in  this  act  to  enable  the  direc- 
tors and  guardians  to  build  Bchools  ;  nor  did  any  other  act  at  that  time 
authorize  them  to  do  so ;  neither  was  such  authority  conferred  upon 
guardians  of  the  poor  by  the  general  poor  law  amendment  act  of  the  4 
&  5  W.  4,  c.  76 ;  on  the  contrary,  their  powers  to  build  or  enlarge 
workhouses  were  taken  away  by  that  act.  The  7  &  8  Vict.  c.  101,  for 
the  first  time  conferred  the  power  of  building  school-houses.  The  40th 
section  enables  parishes  and  unions,  within  certain  prescribed  limits,  to 
combine  for  the  formation  of  school-districts.  The  42d  and  43d  sec- 
tions provide  for  the  constitution  *and  regulate  the  power's  and  vi^nr^r, 
daties  of  district  boards, — the  latter  enacting  "  that  every  such  ^ 
district  board  shall  have  such  of  the  powers  of  guardians  for  the  relief 
and  management  of  the  poor  within  any  school  or  asylum,  and  for  the 
appointment,  payment,  and  control  of  paid  officers,  as  the  said  commis- 
sioners may  direct ;  and  the  legal  and  reasonable  orders  of  such  district 
board  shall  be  obeyed  and  obedience  thereto  enforced  in  the  same  man- 
ner and  by  the  same  remedies  and  penalties  as  the  legal  and  reasonable 
orders  of  guardians ;  and  it  shall  be  lawful  for  the  said  commissioners, 
with  the  consent  in  writing  of  a  majority  of  any  district  board,  to  direct 
such  district  board  to  purchase  or  hire  or  build,  and  to  fit  up  and  fur- 
nish, a  building  or  buildings,  of  such  size  and  description,  and  accord- 
ing to  such  plan,  and  in  such  manner  as  the  said  commissioners  may 
deem  most  proper,  for  the  purpose  of  being  used  or  rendered  suitable 
for  the  relief  and  management  of  the  poor  to  be  received  into  such 
school  or  asylum."  And  s.  44  enacts,  that,  <<for  the  purpose  of  pro- 
viding a  building  for  such  school  or  asylum,  it  shall  be  lawful  for  such 
district  board,  subject  to  the  order  of  the  poor  law  commissionera,  to 
exercise  the  powers  given  to  boards  of  guardians  by  the  4  &  5  W.  4,  9* 
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76,  or  any  other  act  or  acts,  for  the  parchase  and  hire  of  lands  and 
buildings,  and  to  borrow,  in  like  manner  as  is  provided  in  the  said  first- 
recited  act,  or  in  any  other  act  or  acts,  such  sum  or  sams  of  money  as 
may  be  necessary  for  the  purpose  of  purchasing  any  site,  or  purchasing, 
hiring,  or  building,  or  of  fitting  up  and  furnbhing  such  building  or 
buildings  as  aforesaid,  and  to  charge  the  future  poor-rates  of  the 
parishes  or  unions,  or  parishes  and  unions  so  combined  as  aforesaid, 
with  the  payment  of  such  sum  or  sums  of  money,  and  interest  thereon.'* 
And  s.  45  enacts  that  every  such  district  board  shall  be  enabled  to  ac- 
cept, take,  and  hold,  on  behalf  of  the  district  for  which  they  '''act, 
any  lands,  buildings,  goods,  eifects,  or  other  property,  as  a  cor- 
poration, and  in  all  cases  to  sue  and  be  sued  as  a  corporation.  Assum- 
ing, that,  under  the  220th  section  of  the  local  act,  a  contract  made  by 
the  directors  and  guardians  for  the  supply  of  provisions  for  the  poor 
would  not  be  valid  unless  in  writing,  that  section  can  have  no  applica- 
tion to  the  particular  matter  which  is  the  subject  of  this  agreement. 
This  is  not  a  contract  <<  relating  to  any  act,  matter,  or  thing  to  be  done 
*  in  pursuance  of"  the  local  act.  It  is  a  thing  which  the  directors  and 
guardians  had  no  power  to  do  under  the  local  act.  [Maule,  J. — Sec- 
tion 220  does  not  provide  for  the  power  of  contracting,  only  for  the/or- 
malittfJ]  The  agreement  here  is  under  the  7  &  8  Vict.  c.  101.  [Grbss- 
WELL,  J. — You  must  show  that  the  directors  and  guardians  can  contract 
without  writing.  Being  a  corporation,  the  directors  and  guardians  can 
only  properly  bind  themselves  by  a  contract  under  seal.  The  220th 
section  enables  them  to  contract  in  writing^  dispensing  with  a  seal.] 
The  43d  section  requires  no  writing.  The  only  question  submitted  to 
the  court  upon  this  special  case,  is,  whether  the  plaintifi'  is  disentitled 
to  recover,  for  want  of  a  contract  in  writing  under  the  220th  section 
of  the  local  act.     The  facts  are  advisedly  omitted. 

Creasey^  contrdp. — ^Tbe  contract  in  question  is  one  which  ought,  under 
the  6  G.  4,  c.  clxxix.,  s.  220,  to  have  been  in  writing.  The  directors 
and  guardians  exist  only  by  virtue  of  that  act :  everything  that  is  done 
by  them  is  done  under  the  act.  The  most  material  sections  of  the  local 
act  are  the  204th  and  205th.  The  204th  section  empowers  the  directors 
and  guardians,  when  and  as  they  shall  find  it  necessary,  to  alter,  enlarge, 
extend,  and  repair  the  house  already  erected  for  the  use  of  the  poor  of 
*2fifiT  ^^®  parish  of  Brighton,  or  to  erect  such  other  ^houses  or  build- 
^  ings  for  the  better  receiving,  employing^  and  maintaining  of  such 
ipoor:;  and  the  205th  section  enables  them  to  purchase  lands  for  the 
purpose  of  carrying  into  effect  the  powers  of  the  204th  section.  The 
4  &  ^  W.  4,  c.  76,  though  it  does  not  expressly  provide  for  the  building 
of  schools,  recognises  the  appointment  of  schoolmasters.  [Mauls,  J. — 
The  statute  also  recognises  churchwardens ;  but  it  does  not  therefore 
authorize  them  to  build  churches.]  If  the  guardians  are  to  educate 
ibe  poor,  and  may  enlarge  the  workhouses  for  the  purpose  of  obtaining 
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school  accommodation,  why  may  they  not  have  industrial  schools  erected 
outside  the  workhouse  ?  it  is  true,  the  schools  are  created  under  the 
7  &  8  Vict.  c.  101 ;  but  the  expenses  are  to  be  defrayed  out  of  the 
rates  collected  under  the  local  act.  If  the  directors  and  guardians  act 
under  the  combined  authority  of  the  two  acts,  they  are  still  acting  under 
the  authority  of  the  local  act,  and  are  bound  by  all  the  formalities  pre- 
scribed by  it :  and,  seeing  that  these  formalities  were  designed  for  the 
protection  of  the  inhabitants  against  reckless  and  improyident  expendi- 
ture, it  is  desirable  that  they  should  not  be  lightly  dispensed  with.  The 
circumstance  of  the  guardians  and  directors  being  set  in  motion  by  the 
poor  law  commissioners,  does  not  prevent  this  from  being  a  thing  done 
by  them  in  pursuance  of  the  local  act. 

Liuh,  in  reply. — Neither  the  local  act,  nor  any  general  act,  enabled 
the  guardians  and  directors  to  build  schools  at  the  time  the  local  act 
passed.  The  7  &  8  Vict.  c.  101  for  the  first  time  enables  it  to  be  done 
nnder  the  direction  of  the  poor  law  commissioners.  When  the  poor  law 
commissioners,  under  the  powers  Tested  in  them  by  the  7  &  8  Vict.  c. 
101,  direct  the  guardians  and  directors  under  the  local  act  to  build  a 
school,  can  it  *be  said  that  the  school  is  built  in  furtuance  of  the  r^cofso 
local  act?  L  ^^^ 

Maule,  J. — The  220th  section  of  the  6  G.  4,  c.  clzxix.,  has  a  two- 
fold operation, — first,  to  prevent  the  necessity  of  all  contracts  entered 
into  by  the  guardians  and  directors  being  under  seal, — secondly,  to  pre- 
Yent  a  contract  by  parol  from  being  set  up.  That  act  giving  the  guard- 
ians and  directors  no  power  to  build  a  school,  there  comes  an  act  of  the 
7  ft  8  Vict.  c.  101,  which  by  s.  48  authorizes  the  poor  law  oommission- 
.ers  to  direct  the  district  boards  to  purchase  or  build  school-houses.  In 
building  a  school  under  the  direction  of  the  poor  law  commissioners 
under  that  act,  I  think  it  is  impossible  to  say  that  the  guardians  and 
directors  are  acting  in  pursuance  of  the  local  act.  I  therefore  think  we 
are  bound  to  hold  that  a  contract  in  writbg  under  s.  220  was  not  neces- 
sary in  diis  case. 

The  rest  of  the  court  concurring,  Judgment  for  the  plaintiff. 


870  PHELPS  V.  PROTHERO.    T.  T.  1855. 


*370] 


*PHELPS  V.  THOMAS  PROTHERO,   Clerk,   and   Othere, 
Executors  of  THOMAS  PROTHERO,  Deceased.  June  8. 


A.  having  lued  B.  in  the  Court  of  Queen's  Bench  for  rents  and  royaltiefl  alleged  to  be  due 
from  B.  to  A.  upon  an  indenture  of  lease  of  the  20th  of  February,  1840,  whereby  A.  had  de- 
mised to  B.  certain  mines  and  yelns  of  coal,  Ac,  at  and  under  certain  rents  and  royalties 
therein  mentioned,  and  whereby  B.  had  entered  into  eertain  covenants  with  A.  for  the  pay- 
ment thereof  and  otherwise,  and  the  action  being  about  to  be  tried,  an  agreement  was  entered 
into  as  follows: — ''In  the  Queen's  Bench.  Between  A.  plaintiff,  and  B.  defendant.  In  con- 
sideration of  your  withdrawing  the  record  in  this  action,  I  hereby  undertake  to  pay  you 
to-morrow  morning  the  sum  of  210/.  by  a  check  on  my  bankers,  in  addition  to  the  sum  of 
300/.  for  which  B.  has  given  his  bills  at  one,  two,  and  three  years'  date ;  you  hereby  under- 
taking to  discharge  B.  from  all  ftirtber  liability  to  the  rents  and  covenants  of  the  lease  which 
is  the  subject  of  this  action,  upon  hit  assigning  to  yon  all  his  estate  and  interest  in  such 
lease."  This  was  signed  **  C./'  and  addressed  to  **  A.,"  and  under  it  A.  wrote  and  signed  the 
fuUowing, — "  I  accept  of  the  within  mentioned  terms  of  settlement,  and  undertake  to  perform 
my  part  of  the  within  arrangement" 

In  an  action  by  B.  against  A.  for  a  breach  of  this  agreement,  the  declaration  alleged  the  agree- 
ment to  have  been  made  "  between  B.,  by  one  C,  hit  agent  in  that  behal/f  and  A."  It  then 
went  on  to  aver,  that,  in  pursuance  of  the  said  agreement,  the  record  in  the  said  action  was 
withdrawn  and  the  210/.  paid,  and  that  B.  was  always  ready  and  willing  to  do  and  perform 
all  things  on  his  part  to  be  performed,  to  entitle  him  to  be  discharged  by  A.  fVom  all  fbrther 
liability  to  the  rents  and  covenants  of  the  said  lease,  of  which  A.  had  notice,  and  that,  before 
the  committing  of  the  grievances,  B.  offered  to  assign  to  A.  all  his  estate  and  interest  in  the 
lease,  and  requested  him  to  perform  the  agreement  on  his  part ;  but  that  A.  refused  to  do  so, 
and  wrongfully  discharged  B.  from  making  such  assignment,  and  afterwards,  in  breach  of  the 
agreement,  charged  B.  with  farther  liability  on  the  covenants  of  the  lease,  and  sued  him 
thereon,  and  recovered  judgment,  and  issued  execution  thereon. 

To  this  declaration,  A.  pleaded, — fifthly,  that  B.  did  not  assign  to  him  all  his  estate  and  interest 
in  the  said  lease. 

Twelfthly,  that,  before  the  making  of  the  agreement  !n  the  declaration  mentioned,  B.  by  deed, 
dated  .the  24th  of  March,  1840,  demised  the  said  mines  and  veins  of  coal,  together  with  the 
indenture  of  lease,  and  all  benefit  and  advantage  thereof,  to  C,  for  the  residue  of  the  term 
theteby  created,  wanting  one  day,  with  a  power  of  sale  in  default  of  payment  to  C.  of  3000/t 
in  manner  therein  mentioned ;  that,  before  the  making  of  the  agreement  in  the  declaration 
mentioned,  by  an  indenture  of  the  25th  of  March,  1840,  B.  granted  to  C.  an  annuity  or 
yearly  rent-charge  of  275/.  charged  upon  the  premises  demised  by  the  lease  of  the  20th  of 
Febraary,  1840 ;  that  default  was  made  in  payment  of  the  3000/.,  and  that  C,  in  exercise 
of  the  power  of  sale,  sold  all  the  interest  in  the  said  mines  and  veins  of  coal  which  he  took 
under  and  by  virtue  of  the  underlease  and  mortgage  of  the  24th  of  March,  1840;  that,  at 
the  time  of  the  making  of  the  agreement  in  the  declaration  mentioned,  B.  knew  of  the  said 
sale  by  C,  but  that  A.  had  no  notice  or  knowledge  whatever  of  the  said  underlease  and  mort- 
gage, or  the  grant  of  the  annuity  to  C,  or  of  the  said  assignment  by  him  in  exercise  of  his 
said  power  of  sale,  or  that  B.  had  not  full  power  to  assign  the  said  lease  of  the  20th  of  Feb- 
ruary,  1840,  and  the  term  thereby  created,  unaltered  and  unencumbered ;  and  that  B.  never 
assigned,  or  offered  to  assign,  to  A.,  the  said  lease  in  the  agreement  mentioned,  and  his  estate 
and  interest  therein,  free  from  and  unencumbered  by  the  said  underlease  and  assignment 
thereof  and  the  said  annuity. 

Fourteenthly,  that»  after  the  making  of  the  agreement,  B.  not  having  assigned  his  estate  and  in- 
terest in  the  lease  therein  mentioned,  and  the  rent  and  royalties  being  in  arrear,  A.  sued  B.  in 
the  Exchequer  for  the  recovery  of  such  arrears  and  in  respect  of  divers  breaches  of  covennnt, 
and  obtained  judgment  against  him ;  that  afterwards,  and  whilst  the  said  judgment  remained 
unsatisfied,  B.  filed  a  bill  in  Chancery  against  A.  for  a  specific  performance  of  the  agreement, 
and  for  an  injunction  to  restrain  him  from  proceeding  at  law,  and  for  a  release  from  the  cove- 
nants of  the  lease ;  that,  after  a  reference  to  the  master,  the  Court  of  Chancery  decreed  that 

B.  should  pay  A.  a  certain  sum,  that  A.  should  be  restrained  from  proceeding  on  the  judgment 
10  obtained  by  him,  and  that  certain  costs  should  be  paid  by  A. ;  that  A.  paid  the  costs,  and 
performed  the  decree ;  that  all  the  causes  of  action  in  the  declaration  in  this  cause  mentioned 
existed,  and  B.  had  notice  thereof;  at  the  time  of  filing  the  bill  ,*  that  the  subjeot-mattera  of 
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oompUint  in  thit  action  and  in  the  bill  were  the  same ;  and  that  the  decree  in  the  eoit  in 
eqaitjr  wai  a  final  decree  and  abjudication  between  the  parties. 

Pilteenthly,  a  similar  plea  to  the  fourteenth,  under  the  8Sd  seetion  of  the  Common  Law  Procedure 
Ae^  1864,  17  A  18  Viet  c.  125,  concluding  with  an  averment,  that,  according  to  the  rules 
and  practice  of  the  Court  of  Chancery,  after  such  final  decree  and  adjudication  so  made,  A. 
was,  and  the  defendants,  as  his  executors,  were,  and  would  be,  entitled  to  relief  on  equitable 
grounds  against  a  judgment  if  obtMued  for  B.  in  this  action : — 

Held, — first,  that  the  action  was  well  brought  by  B.,  it  being  a%'erred,  and  not  denied,  that  C,  in 
making  the  agreement,  did  so  as  agent  and  on  behalf  of  B. 

Secondly,  that  the  declaration  was  not  bad  for  want  of  a  specific  averment  that  B.  had  either 
immediately  or  within  a  reasonable  time  after  the  malLing  of  the  agreement  tendered  or  exe- 
cuted an  assignment  of  his  estate  and  interest  in  the  lease ;  but  that  it  was  enough  to  allege 
that  he  was  ready  and  willing  to  do  so,  and  to  aver  generally  that  he  had  done  all  things, 
and  all  things  had  happened  necessary  to  entitle  him  to  maintain  the  action. 

Thirdly,  that  the  fifth,  twelfth,  and  fourteenth  pleas  afforded  no  answer  to  the  action. 

Fourthly,  that  the  fifteenth  plea  disclosed  no  defence  to  the  action  upon  equitable  grounds, — the 
defendants'  remedy,  if  any,  being  by  application  to  the  court  of  equity,  to  restrain  the  plain- 
tiff f^m  proceeding  at  law  and  in  equity  in  respect  of  the  same  causes  of  complaint 

Thb  declaration  stated  that  the  plaintiff,  by  a  writ  issued  on  the  6th 
of  December,  1849,  sued  Thomas  Prothero,  and  on  the  11th  of  Febru- 
ary, 1850,  declared  *against  him  in  the  said  action,  and  after-  r«o7i 
wards,  on  the  19th  of  February,  1850,  the  said  Thomas  Prothero  '- 
demurred  in  law  to  the  said  declaration,  and  leave  was  thereupon  given 
to  the  plaintiff  by  the  court  to  amend  his  declaration ;  and  afterwards, 
and  before  the  making  of  such  amendment,  the  said  Thomas  Prothero 
died,  having  duly  made  his  last  will  and  testament  in  writing,  and 
thereby  appointed  Thomas  Prothero,  clerk,  Charles  Prothero,  and 
George  Prothero,  clerk,  executors  thereof:  And  the  plaintiff  now,  in 
pursuance  of  the  statute  in  such  case  made  and  provided,  suggests  and 
shows  to  the  court  here,  that  the  said  Thomas  Prothero,  clerk,  Charles 
Prothero,  and  George  Prothero,  clerk,  now  are  the  acting  executors  of 
the  said  last  will  and  testament  of  the  said  Thomas  Prothero,  deceased; 
and  now,  in  ^pursuance  of  the  said  statute,  and  the  said  leave  of  r^o^o 
the  court,  declares  against  them  in  the  said  action  as  such  execu-  ^ 
tors  aa  aforesaid,  by  amending  his  aforesaid  declaration  therein  in  man- 
ner following,  that  is  to  say, — ^For  that,  at  the  time  of  the  making  of 
the  agreement  hereinafter  mentioned,  an  action  was  pending  in  Her 
Majesty's  Court  of  Queen's  Bench,  at  Westminster,  in  which  the  said 
Thomas  Prothero,  deceased,  was  plaintiff,  and  the  now  plaintiff  was 
defendant,  which  had  been  brought  by  the  said  Thomas  Prothero,  de- 
ceased, for  the  recovery  of  certain  rents  and  royalties  alleged  to  be  due 
to  him  from  the  now  plaintiff  upon  an  indenture  of  lease  dated  the  20th 
of  February,  1840,  whereby  the  said  Thomas  Prothero,  deceased,  had 
demised  to  the  now  plaintiff  certain  mines  and  veins  of  coal,  with  liberty 
to  get  the  same,  yielding  and  paying  to  the  said  Thomas  Prothero,  de- 
ceased, certain  rents  and  royalties  therein  mentioned,  and  whereby  the 
now  plaintiff  had  made  and  entered  into  certain  covenants  with  the  said 
Thomas  Prothero,  deceased,  for  the  payment  thereof  and  otherwise : 
That  the  said  action  was  about  to  come  on  for  trial,  and  the  now  plain- 
tiff, at  the  time  of  the  making  of  the  agreement  hereinafter  mentioned| 
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had  an  estate  and  interest  in  the  said  lease,  and  the  said  mines  and 
veins  of  coal, — of  'which  the  said  Thomas  Prothero,  deceased^  had  no- 
tice: That  thereupon  an  agreement  was  made  and  entered  into  h^ 
tween  the  now  plaintiff  by  one  W.  S.  Cartwrightj  hii. agent  in  that 
behalf  J  and  the  said  Thomas  Prothero,  deceased,  and  was  signed  by 
the  said  Thomas  Prothero,  deceased,  and  the  said  W.  S.  Gartwright 
as  such  agent  as  aforesaid,  respectively,  T?hich  was  and  is  in  the 
words  and  figures  following,  that  is  to  say, — <«  In  the  Queen's  Bench. 
12  August,  1844.  Between  Thomas  Prothero,  plaintiff,  and  W.  T. 
H.  Phelps,  defendant.  In  consideration  of  your  withdrawing  the 
record  in  this  action,  I  hereby  undertake  to  pay  you  to-morrow 
*S7S1  *°^^^°^°S  ^^®  B^™  ^f  2101.  by  a  check  on  my  bankers,  in  addition 

-*  to  the  sum  of  8002.  for  which  the  defendant  has  given  his  bills  at 
one,  two,  and  three  years*  date ;  you  hereby  undertaking  to  discbarge 
the  defendant  from  all  further  liability  to  the  rents  and  covenants  of 
the  lease  which  is  the  subject  of  this  action,  upon  his  assigning  to  you 
all  his  estate  and  interest  in  such  lease.  W.  S.  Cartwright.  Witness, 
S.  Towgood.  To  Thomas  Prothero,  Esq."  « I  accept  of  the  within- 
mentioned  terms  of  settlement,  and  undertake  to  perform  my  part  of 
the  within  arrangement.  T.  Prothero.  Witness,  S.  Towgood  :*'  That 
the  name  and  initials  <<W.  S.  Oartwright,"  in  the  said  agreement,  was 
the  name  and  signature  of  the  said  W.  S.  Cartwright,  signed  as  the 
agent  and  on  behalf  of  the  now  plaintiff;  and  that  the  name  «<  Thomas 
Prothero"  therein,  was  the  name  and  signature  of  the  said  Thomas 
Prothero,  deceased;  and  that  the  said  action  and  lease  in  the  said 
agreement  mentioned,  were  the  action  and  lease  hereinbefore  respect* 
ively  described :  That,  in  pursuance  of  the  said  agreement,  the  record 
in  the  said  action  was  withdrawn,  and  that  the  said  payment  of  210L 
was  made  to  the  said  Thomas  Prothero,  deceased;  and  that  the  now 
plaintiff,  from  the  time  of  the  making  of  the^  said  agreement,  until  the 
committing  of  the  grievances  hereinafter  mentioned,  was  always  ready 
and  willing  to  do  and  perform  all  things  on  his  part  to  be  performed,  to 
entitle  him  to  be  discharged  by  the  said  Thomas  Prothero,  deceased, 
from  all  further  liability  to  the  rents  and  covenants  of  the  said  lease, — 
of  which  the  said  Thomas  Prothero,  deceased,  had  notice ;  and  that  the 
plaintiff,  before  the  committing  of  such  grievances,  offered  to  the'said 
Thomas  Prothero,  deceased,  to  assign  to  him  all  the  estate  and  interest  of 
the  plaintiff  in  the  said  lease,  and  requested  the  said  Thomas  Prothero  to 
perform  the  said  agreement  on  bis  part,  and  a  reasonable  time  for  such 
^QiT^-i  discharge  as  aforesaid  elapsed  before  the  committing  of  *8uch 

-'  grievances :  Yet  that  the  said  Thomas  Prothero,  deceased,  did 
not  nor  would  discharge  the  plaintiff  from  such  liability,  but  refused  so 
to  do,  and  therein  made  default,  and  wrongfully  discharged  the  plaintiff 
from  making  an  assignment  of  the  said  lease,  and  refused  in  any  man- 
ner to  perform  such  agreement  on  his  the  said  Thomas  Prothero's  part , 
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and  afterwards,  wrongfally  and  in  breach  of  the  said  agreement,  charged 
the  plaintiff  with  farther  liability  on  the  covenants  of  the  said  lease, 
and  saed  the  now  plaintiff  thereon  in  the  Court  of  Exchequer,  for  cer- 
tain alleged  breaches  by  him  of  the  same,  and  afterwards,  by  the  con- 
sideration and  judgment  of  the  last-mentioned  court,  recovered  judg- 
ment against  the  now  plaintiff  in  such  last-mentioned  action,  for  a  large 
sum  of  money ;  and  afterwards,  wrongfully,  and  in  further  breach  of 
the  said  agreement,  issued  execution  on  such  judgment,  and  caused  the 
goods  of  the  now  plaintiff  to  be  seized  and  sold  under  the  same;  and 
also  issued  on  such  last-mentioned  judgment  a  writ  of  capias  against 
the  now  plaintiff;  and  the  plaintiff  was  put  to  and  incurred  great 
expense  in  endeavouring  to  defend  himself  against  the  said  action,  and 
in  relation  thereto,  and  in  taking  proceedings  in  Chancery  to  restrain 
the  said  Thomas  Prothero  from  pursuing  the  same ;  and  the  plaintiff 
lost  the  said  goods  so  seized  and  sold  as  aforesaid,  and  had  been  greatly 
impoverished  and  injured  in  his  credit  and  circumstances,  and  prevented 
from  carrying  on  his  profession  of  an  attorney,  and  subjected  to  great 
pecuniary  losses :  And  the  plaintiff  claimed  10,000Z. 

Fifth  plea, — that  the  plaintiff  did  not  assign  to  the  said  Thomas 
Prothero,  deceased,  all  his  estate  and  interest  in  the  said  lease. 

Second  replication  to  the  fifth  plea, — that  the  said  Thomas  Prothero 
exonerated  and  discharged  the  plaintiff  from  assigning  to  the  said 
Thomas  Prothero  all  his  estate  and  interest  in  the  said  lease. 

'^The  defendants  took  issue  on  the  second  replication  to  the  r^Qji' 
fifth  plea,  and  also  demurred  thereto,  the  ground  of  demurrer  ^ 
stated  in  the  margin  being,  <<  that  the  condition  upon  which  alone  the 
said  Thomas  Prothero,  deceased,  was  to  discharge  the  plaintiff,  never 
existed."     Joinder. 

Twelfth  plea,— that,  by  deed,  dated  the  20th  of  February,  1840, 
and  made  between  the  said  Thomas  Prothero,  deceased,  and  the  plain- 
tiff, the  said  Thomas  Prothero,  deceased,  demised  and  leased  to  the 
plaintiff  the  mines  and  veins  of  coal  in  the  declaration  mentioned,  to 
hold  from  the  25th  of  March  then  next,  for  the  term  of  six  years,  and 
assigned  to  the  plaintiff  a  certain  vein  of  coal,  lands,  and  premises, 
comprised  in,  and  agreed  to  be  let  to  the  said  Thomas  Prothero, 
deceased,  by  one  Sir  Benjamin  Hall,  by  an  agreement  in  the  said  deed 
mentioned  to  have  been  made  the  20th  of  April,  1836,  together  with 
the  same  agreement,  for  all  the  estate,  term,  and  interest  therein  of  the 
said  Thomas  Prothero,  deceased ;  and  the  said  Thomas  Prothero  did, 
in  and  by  the  said  lease,  covenant  with  the  plaintiff,  his  executors, 
administrators,  and  assigns,  that,  if,  at  the  end  of  the  said  term  of  six 
years,  there  should  be  any  coal  left  unworked  under  certain  of  the 
lands  mentioned  in  the  said  deed,  the  said  Thomas  Prothero,  deceased, 
Would  grant  and  demise  all  such  unworked  coal  to  the  plaintiff,  his  exe- 
entors,  administrators,  and  assigns,  for  the  further  term  of  fifteen 
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yesrs,  if  the  plaintiff  should  be  desiroas  to  rent  and  take  the  same  on  the 
terms  in  the  said  lease  mentioned :  That  the  lease  in  the  said  agreement 
in  the  declaration  mentioned,  was  and  is  the  same  identical  lease  as  the 
said  lease  in  this  plea  first  mentioned :  That,  before  the  making  and 
entering  into  the  said  agreement,  to  wit,  between  the  said  Thomas 
Prothero,  deceased,  and  the  plaintiff,  as  in  the  declaration  mentioned, 
*^781  ^^^  plsintiff,  by  deed,  dated  the  24th  of  March,  1840,  and  *made 

-*  between  the  plaintiff  and  one  Thomas  Gartwright,  had  demised 
the  said  mines  and  veins  of  coal,  together  with  the  said  indenture  of 
lease,  and  all  benefit  and  advantage  of  every  clause,  matter,  and  thing 
therein  contained,  to  the  said  Thomas  Gartwright,  to  hold  the  same  for 
the  term  created  by  the  said  lease,  wanting  one  day  thereof,  subject  to 
a  certain  proviso  for  redemption  of  the  same,  therein  contained ;  with 
a  certain  power  of  sale  therein  and  thereby  granted  to  the  said  Thomas 
Gartwright,  in  case  default  should  be  made  in  payment  of  the  sum  of 
80002.  and  interest,  in  the  manner  and  at  the  times  therein  mentioned : 
and  in  and  by  the  said  deed  the  plaintiff  did  assign  to  the  said  Thomas 
Gartwright  the  benefit  of  the  said  agreement  with  the  said  Sir  Benja- 
min Hall,  and  also  of  the  covenant  for  renewal  contained  in  the  said  in- 
denture of  lease,  subject,  nevertheless,  to  the  said  proviso  for  redemp- 
tion, and  with  the  said  power  of  sale :  That,  before  the  making  of  the 
said  agreement  in  the  declaration  mentioned,  by  an  indenture  made  the 
25th  of  March,  1840,  between  the  plaintiff  of  the  one  part,  and  the  said 
Thomas  Gartwright  of  the  other  part,  the  plaintiff  did  give  and  grant  unto 
the  said  Thomas  Gartwright,  for  the  lives  of  H.  6.  Phelps,  G.  L.  Gart- 
wright, and  W.  S.  Gartwright,  and  the  lives  and  life  of  the  survivors  and  sur- 
vivor of  them,  an  annuity  or  yearly  rent-charge  of  275/.  to  be  issuing  and 
payable  out  of  and  from,  and  to  be  charged  and  chargeable  upon,  the  said 
mines  and  premises  comprised  in  and  demised  by  the  said  indenture  of 
lease  in  the  declaration  and  hereinbefore  mentioned ;  and  it  was  agreed 
and  declared  by  the  plaintiff,  in  and  by  the  said  indenture  of  the  25th 
of  March,  1840,  that  the  said  Thomas  Gartwright  should  stand  and 
be  possessed  of  and  interested  in  the  last-mentioned  mines  and  premises 
upon  certain  trusts  for  securing  the  due  payment  of  the  said  annuity  : 
*3771  '^^^^  ^^^  ^^'^  ^*  ^'  Gartwright  in  the  said  ^indenture  named, 

-'  was,  at  the  date  of  the  said  agreement,  and  still  is  living:  That 
default  was  made  in  payment  of  the  sum  of  8000^  and  interest ;  and 
that,  by  indenture  dated  the  1st  of  July,  1844,  the  said  Thomas  Gai*t- 
wright,  in  exercise  of  the  said  power  of  sale  so  granted  to  him  as  afore- 
said, bargained,  sold,  assigned,  and  transferred  unto  trustees  for  the 
Monmouthshire  and  Glamorganshire  Banking-Gompany,  all  his,  the  said 
Thomas  Gartwright's,  estate  and  interest  in  the  said  mines  or  veins  of 
coal  which  he  took  under  and  by  virtue  of  the  said  indenture  of  under- 
lease and  mortgage  of  the  24th  of  March,  1840,  freed  and  discharged 
from  all  right  of  redemption  whatsoever :  That,  at  the  time  of  the  mak- 
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iQg  of  the  said  agreement  between  the  said  Thomas  Prothero  and  the 
plaintiff  in  the  declaration  mentioned,  the  plaintiff  knew  of  the  said  sale 
by  the  said  Thomas  Oartwright,  but  the  said  Thomas  Prothero,  deceased, 
had  no  notice  or  knowledge  whatever  of  the  said  underlease  and  mort« 
gage  or  grant  of  the  said  annuity  to  the  said  Thomas  Oartwright,  or  of 
the  said  assignment  by  him  in  exercise  of  his  said  power  of  sale,  or  that 
the  plaintiff  had  not  full  power  to  assign  the  said  lease  of  the  20th  of 
February,  1840,  and  the  term  thereby  created,  unaltered  and  unen- 
cumbered :  And  that  the  plaintiff  never  assigned,  or  offered  to  assign, 
to  the  sftid  Thomas  Prothero,  deceased,  the  said  lease  in  the  said  agree- 
ment mentioned,  and  his  the  plaintiff's  estate  and  interest  therein,  free 
from  and  unencumbered  by  the  said  underlease  and  assignment  thereof, 
and  the  said  annuity. 

Demurrer  to  the  twelfth  plea,  the  grounds  of  demurrer  stated  in  the 
margin,  being,  «« that,  by  the  agreement,  the  plaintiff  was  only  bound 
to  assign  to  Thomas  Prothero  the  estate  and  interest  in  the  leas'e 
which  the  plaintiff  had  at  the  time  the  agreement  was  made ;  and  that 
the  fact  of  the  same  being  encumbered,  as  stated  in  the  plea,  is  no 
defence." 

"^Fourteenth  plea, — that,  after  the  agreement  in  the  declara-  r^nmc^ 
tion  mentioned  had  been  made  between  the  plaintiff  and  the  said  *- 
Thomas  Prothero,  deceased,  the  plaintiff  not  having  assigned  his  estate 
and  interest  in  the  said  lease  mentioned  in  the  said  agreement,  and 
certain  arrears  of  the  said  rents  and  royalties  being  due  to  the  said 
Thomas  Prothero,  deceased,  under  the  said  indenture  of  lease  of  the 
20th  of  February,  1840,  in  the  declaration  mentioned,  the  said  Thomas 
Prothero  sued  the  plaintiff  in  the  Court  of  Exchequer  for  the  recovery 
of  such  arrears  of  the  said  rents  and  royalties  as  aforesaid,  and  in 
respect  of  divers  breaches  of  covenant  of  the  said  indenture  of  lease 
before  then  committed  by  the  plaintiff;  and  that  thereupon  such  pro- 
ceedings were  had  and  taken  in  the  said  action,  that  the  said  Thomas 
Prothero,  deceased,  obtained  judgment  against  the  plaintiff  as  in  his 
said  declaration  in  this  action  is  mentioned :  That  the  plaintiff  there- 
upon, on  or  about  the  26th  of  January,  1847,  and  whilst  the  said  judg- 
ment 80  obtained  by  the  said  Thomas  Prothero,  deceased,  against  the 
plaintiff  as  aforesaid,  was  unsatisfied,  filed  his  bill  of  complaint  against 
the  said  Thomas  Prothero,  deceased,  in  the  Court  of  Chancery,  being 
a  court  of  competent  authority  and  jurisdiction  in  that  behalf,  for  the 
purpose  of  obtaining  specific  performance  of  the  said  agreement  in  the 
declaration  set  forth,  as  well  as  relief  in  respect  of  the  alleged  breach 
of  the  said  agreement  mentioned  in  the  said  bill  and  in  the  declaration 
in  this  action  ;  and  in  and  by  such  bill  he  stated  and  set  forth  the  said 
agreement,  and  the  alleged  refusal  of  the  said  Thomas  Brothero,  de- 
ceased, to  discharge  the  plaintiff  from  further  liability  to  the  rent  and 
covenants  of  the  said  lease  in  the  said  agreement  mentioned;  and 
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prayed  that  the  said  Thomas  Prothero,  deceased,  might  be  restrained 
by  the  order  and  injunction  of  that  court  from  further  proceeding  with 
the  said  action  so  brought  by  him,  and  then  pending  in  the  *Ex* 
chequer,  against  the  plaintiff,  and  from  commencing  any  fresh 
action  or  actions  against  the  plaintiff  for  arrears  of  rent  reserved  by 
the  said  indenture  of  lease  of  the  20th  of  February,  1840,  and  that 
the  said  Thomas  Prothero,  deceased,  might  be  decreed  to  execute  to 
the  plaintiff  a  release  or  discharge  from  all  further  liability  to  the  rents 
and  covenants  of  the  said  lease, — the  plaintiff  thereby  offering  to  assign 
to  the  said  Thomas  Prothero,  deceased,  all  the  plaintiff's  estate  and 
interest  in  the  said  lease,  in  such  manner  as  that  court  should  direct, 
and  that  the  said  Thomas  Prothero,  deceased,  might  be  ordered  to  pay 
to  the  plaintiff  the  costs  incurred  by  him  in  and  about  his  defence  t^ 
the  said  action,  and  also  the  costs  of  that  suit :  That  dirers  proceed* 
ings  were  h^d  and  taken  in  the  said  suit ;  and  that  the  said  cause  came 
on  to  be  heard  and  debated  before  the  said  court  in  presence  of  counsel 
for  the  plaintiff  and  the  said  Thomas  Prothero,  deceased ;  aad  the  said 
court  did  on  the  8d  of  Marchf  1848,  make  an  order  in  the  said  suit, 
whereby  it  was  referred  to  one  of  the  masters  to  make  certain  inquiries 
which  the  court  thought  fit  to  direct,  with  a  view  to  the  final  adjudica- 
tion of  the  matters  in  and  by  the  said  bill  alleged  and  complained  of: 
That  the  inquiries  directed  by  the  said  order  were  made  by  one  of  the 
said  masters,  and  further  proceedings  were  had  and  taken  in  the  said 
court  in  the  said  suit,  and  afterwards,  on  the  13th  of  March,  1849, 
the  said  cause  coming  on  to  be  debated  before  the  said  court  in  the 
presence  of  the  counsel  for  the  plaintiff  and  the  said  Thomas  Prothero^ 
deceased,  the  said  court  made  a  final  decree  in  the  said  suit,  and  did  in 
and  by  such  decree,  amongst  other  things,  order  that  the  plaintiff 
should,  within  a  fortnight  from  that  time,  pay  unto  the  defendant  in 
the  said  suit  the  sum  of  lOOZ.,  the  principal  due  on  the  bill  of  exchange 
in  the  pleadings  in  such  suit  mentioned,  together  with  interest  thereon, 
and  thereupon,  that  an  injunction  be  awarded  to  restrain  the  defendant 
*3801  *^^°™  taking  any  proceedings  under  the  judgment  obtained  by 
•^  him  in  the  action  at  law  in  the  pleadings  mentioned,  and  from 
bringing  any  further  actions  in  respect  of  the  rent  of  the  premises  in 
question  in  the  said  cause,  and  the  covenants  in  the  lease  mentioned  in 
the  agreement  entered  into  between  the  plaintiff  and  defendant,  bearing 
date  the  12th  of  August,  1844,  in  the  pleadings  mentioned ;  and  that 
such  injunction  be  made  perpetual ;  and  it  was  referred  to  the  taxing 
master  of  the  said  court  to  whom  the  said  cause  stood  referred,  to  tax 
the  plaintiff  his  costs  of  that  suit,  but  the  said  taxing  master  was  not 
to  allow  the  plaintiff  any  costs  of  three  several  orders  bearing  date  re* 
spectively  the  8d  of  July,  1847,  and  the  15th  of  November,  1847,  and 
the  15th  of  December,  1847 ;  and  it  was  ordered  that  such  costs,  when 
taxed,  after  deducting  the  sum  of  102.,  be  paid  by  the  defendant  ui 
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tliat  8mt  to  the  plaintiff:  That  the  said  Thomas  Prothero,  deceased, 
paid  all  the  costs  alloTred  to  the  plaintiff  by  the  taxing  master,  and  in 
all  things  obeyed  and  performed  the  said  decree  so  made  as  aforesaid : 
That  all  the  said  supposed  causes  of  action  and  grievances  in  the  decla- 
ration in  this  cause  mentioned,  existed,  and  that  the  plaintiff  had  notice 
thereof,  at  the  time  of  his  filing  his  said  bill  against  the  said  Thomas 
Prothero,  deceased,  as  aforesaid :  That  the  subject-matters  of  com- 
plaint contained  in  the  plaintiff's  said  bill,  and  upon  which  th#  said 
decree  was  so  made  as  aforesaid,  were  the  same  as  in  this  action,  and 
the  contract  in  respect  whereof  the  plaintiff  sought  and  obtained  relief 
in  and  by  the  said  suit  was  and  is  the  same  agreement  which  is  set 
forth  in  the  declaration  in  this  action ;  and  that  the  alleged  breach 
thereof  complained  of  in  the  said  suit,  was  and  is  the  same  alleged 
breach  whereof  the  plaintiff  had  complained  in  this  action,  and  not 
another  or  different  agreement  or  breach;  and  that  such  decree  as 
aforesaid  was  and  is  the  final  decree  and  adjudication  of  the  said  Court 
♦of  Chancery  between  the  plaintiff  and  the  said  Thomas  Pro-  r^oo^ 
there,  deceased,  upon  and  in  respect  of  the  said  agreement  and  ^ 
breach. 

Demurrer  to  the  fourteenth  plea,  the  grounds  of  demurrer  stated  in 
the  margin,  being,  <<  that  the  proceedings  in  Chancery  upon  such  a  bill 
of  complaint  as  that  mentioned  in  the  plea,  are  no  answer  to  an  action 
for  damages  for  breach  of  the  agreement ;  and  that  the  plea  shows  no 
defence  on  equitable  grounds."    Joinder. 

Fifteenth  plea, — coupon  equitable  grounds," — ^that  after  the  said 
agreement  in  the  declaration  mentioned  had  been  made  between  the 
plaintiff  and  the  said  Thomas  Prothero,  deceased,  the  plaintiff,  not 
haying  assigned  his  estate  and  interest  in  the  said  lease  mentioned  in 
the  said  agreement,  and  certain  arrears  of  the  said  rents  and  royalties 
being  due  to  the  said  Thomas  Prothero,  deceased,  under  the  said  inden^ 
tore  of  lease  of  the  20th  of  February,  1840,  in  the  declaration  men- 
tioned, the  said  Thomas  Prothero,  deceased,  sued  the  plaintiff  in  the 
Court  of  Exchequer  for  the  recovery  of  such  arrears  of  the  said  rents 
and  royalties  as  aforesaid,  and  in  respect  of  divers  breaches  of  covenant 
committed  by  the  plaintiff;  and  that  thereupon  such  proceedings  were 
had  and  taken  in  the  said  action,  that  the  said  Thomas  Prothero,  de- 
Ceased,  obtained  judgment  against  the  plaintiff,  as  in  his  said  declara- 
tion in  this  action  was  mentioned  :  That  the  plaintiff  thereupon,  on  or 
about  the  26ch  of  January,  1847,  and  whilst  the  said  judgment  so  ob- 
tained by  the  said  Thomas  Prothero,  deceased,  against  the  plaintiff  as 
aforesaid,  was  unsatisfied,  filed  his  bill  of  complaint  against  the  said 
Thomas  Prothero,  deceased,  in  the  Court  of  Chancery,  being  a  court  of 
eompetent  authority  and  jurisdiction  in  that  behalf,  for  the  purpose  of 
obtaining  specific  performance  of  the  said  agreement  in  the  declaration 
^t  forth,  as  well  as  relief  in  respect  of  the  alleged  breach  of  the  said 
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^Qocri  agreement  mentioned  in  the  said  bill  *and  in  the  declaration  in 
-'  this  action ;  and  in  and  by  sach  bill  he  stated  and  set  forth  the 
said  agreement,  and  the  alleged  refasal  of  the  said  Thomas  Prothero, 
deceased,  to  discharge  the  plaintiff  from  further  liability  to  the  rents 
and  covenants  of  the  said  lease  in  the  said  agreement  mentioned,  and 
prayed  that  the  said  Thomas  Prothero,  deceased,  might  be  restrained 
by  the  order  and  injunction  of  that  court  from  further  proceeding  with 
the  said  action  so  brought  by  him,  and  then  pending  in  the  Exchequer, 
against  the  plaintiff,  and  from  commencing  any  fresh  action  or  actions 
against  the  plaintiff  for  arrears  of  rent  reserved  by  the  said  indenture 
of  lease  of  the  20th  of  Fiebruary,  1840,  and  that  the  said  Thomas  Pro- 
therOf  deceased,  might  be  decreed  to  execute  to  the  plaintiff  a  release 
or  discharge  from  all  further  liability  to  the  rents  and  covenants  of  the 
said  lease,  the  plaintiff  thereby  offering  to  assign  to  the  said  Thomas 
Prothero,  deceased,  all  the  plaintiff's  estate  and  interest  in  the  said 
lease,  in  such  manner  as  that  court  should  direct ;  and  that  the  said 
Thomas  Prothero,  deceased,  might  be  ordered  to  pay  to  the  plaintiff  the 
costs  incurred  by  him  in  and  about  his  defence  to  the  said  action,  and 
also  the  costs  of  that  suit :  That  divers  proceedings  were  had  and  taken 
in  the  said  suit ;  and  that  the  said  cause  came  on  to  be  heard  and  de* 
bated  before  the  said  court  in  the  presence  of  counsel  for  the  plaintiff 
and  the  said  Thomas  Prothero,  deceased  ;  and  the  said  court  did,  on  the 
8d  of  March,  1848,  make  an  order  in  the  said  suit,  whereby  it  was  re* 
ferred  to  one  of  the  masters  to  make  certain  inquiries  which  the  court 
thought  fit  to  direct,  with  a  view  to  the  final  adjudication  of  the  mat- 
ters in  and  by  the  said  bill  alleged  and  complained  of;  that  the  in- 
quiries directed  by  the  said  order  were  made  by  one  of  the  said  mas- 
ters, and  further  proceedings  were  had  and  taken  in  the  said  court  in 
the  said  suit;  and  afterwards,  on  the  18th  of  March,  1849,  the  said 
*ftR^1  *^*^^®  coming  on  to  be  debated  before  the  said  court,  in  the  pre- 
^  sence  of  the  counsel  for  the  plaintiff  and  the  said  Thomas  Pro- 
thero, deceased,  the  said  court  made  a  final  decree  in  the  said  suit,  and 
did  in  and  by  such  decree,  amongst  other  things,  order  that  the  plain- 
tiff should,  within  a  fortnig)it  from  that  time,  pay  unto  the  defendant 
the  sum  of  lOOZ.  for  principal  due  upon  the  bill  of  exchange  in  the 
pleadings  in  such  suit  mentioned,  together  with  interest  thereon,  and 
thereupon  that  an  injunction  be  awarded  to  restrain  the  defendant  in 
that  suit  from  taking  any  proceedings  under  the  judgment  obtained  by 
him  in  the  action  at  law  in  the  pleadings  mentioned,  and  from  bringing 
any  further  actions  in  respect  of  the  rent  of  the  premises  in  question  in 
the  said  cause,  and  the  covenants  in  the  lease  mentioned  or  referred  to 
in  the  agreement  entered  into  between  the  plaintiff  and  defendant,  bear- 
ing date  the  12th  of  August,  1844,  in  the  pleadings  mentioned;  and 
that  such  injunction  be  made  perpetual ;  and  that  it  be  referred  to  the 
taxing  master  of  the  said  court  to  whom  the  said  cause  stood  referred. 
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to  tax  the  plaintiff  his  costs  of  that  suit ;  hut  the  said  taxing  master 
was  not  to  allow  the  plaintiff  any  coats  of  three  several  orders  bearing 
date  respectively  the  8d  of  July,  1847,  and  the  loth  of  November,  1847, 
and  the  15th  of  December,  1847 ;  and  it  was  ordered  that  such  costs, 
when  taxed,  after  deducting  the  sum  of  102.,  be  paid  by  the  defendant 
in  the  said  suit  to  the  plaintiff:  That  the  said  Thomas  Prothero,  de- 
ceased, paid  all  the  costs  allowed  to  the  plaintiff  by  the  taxing  master, 
and  in  all  things  obeyed  and  performed  the  said  decree  so  made  as 
aforesaid :  That  all  the  said  supposed  causes  of  action  and  grievances 
in  the  declaration  in  this  cause  mentioned,  existed,  and  that  the  plain- 
tiff had  notice  thereof,  at  the  time  of  filing  his  said  bill  against  the  said 
Thomas  Prothero,  deceased,  as  aforesaid :  That  the  subject-matters  of 
complaint  contained  in  the  plaintiff's  *said  bill,  and  upon  which  1-4,004 
the  said  decree  was  so  made  as  aforesaid,  were  the  same  as  in  ^ 
this  action ;  and  that  the  contract  in  respect  whereof  the  plaintiff  sought 
and  obtained  relief  in  and  by  the  said  suit,  was  and  is  the  same  agree- 
ment which  was  set  forth  in  the  declaration  in  this  action ;  and  that  the 
alleged  breach  thereof  complained  of  in  the  said  suit  was  and  is  the 
same  alleged  breach  whereof  the  plaintiff  had  complained  in  this  action, 
and  not  another  or  different  agreement  or  breach ;  and  that  such  decree 
as  aforesaid  was  and  is  a  final  decree  and  adjudication  of  the  Court  of 
Chancery  between  the  plaintiff  and  the  said  Thomas  Prothero,  deceased, 
I  upon  and  in  respect  of  the  said  agreement  and  breach :  And  that,  ac- 

I  eording  to  the  rules  and  practice  of  the  Court  of  Chancery,  after  such 

final  decree  and  adjudication  so  made,  the  said  Thomas  Prothero,  de- 
ceased, was,  and  the  defendants,  executors  as  aforesaid,  were,  and  would 
be,  entitled  to  relief  on  equitable  grounds  against  a  judgment,  if  ob- 
tained for  the  plaintiff  in  this  action. 

Demurrer  to  the  fifteenth  plea,  the  grounds  of  demurrer  stated  in  the 
margin,  being,  <<  that  the  plea  does  not  show  any  equitable  grounds  of 
defence  against  this  action,  which  is  for  a  different  object  than  the  bill 
of  complaint  mentioned  in  the  plea  was  for ;  and  that  the  decree  men- 
tioned in  the  plea  is  no  bar  to  an  action  for  damages."     Joinder. 

Phipsan  (with  whom  was  Field)y  for  the  plaintiff.(a) — *The  rt^oae 
declaration  will  be  objected  to,  on  the  ground,  first,  that  the  '- 
I  plaintiff  is  not  the  proper  person  to  sue  upon  the  agreement,  inasmuch 

(o)  The  poiots  marked  for  argnmeot  on  the  part  of  the  plaintifl;  were, — 

On  the  demarrer  to  the  twelfth  plea, — "  that  the  plea  is  hid,  on  the  gronnd,  that,  by  the 
•freementy  the  plaintiff  was  only  bonnd  to  assign  to  Thomas  Prothero  the  estate  and  interest  in 
the  lease  which  the  plaintiff  had  at  the  time  the  agreement  was  made,  and  that  the  fact  of  the 
same  being  enoambered  as  stated  in  the  plea  is  no  defence." 

On  the  demurrer  to  the  fourteenth  plea, — **  that  the  plea  is  bad,  on  the  ground  that  the  pro- 
ceedings in  Chaaeery  npon  such  a  bUl  of  complaint  as  that  mentioned  in  the  plea,  are  no  answer 
to  an  action  for  damages  for  breach  of  the  agreement ;  and  that  the  plea  shows  no  defence  on 
eqoitable  grounds." 

Oa  the  demnrrer  to  the  last  plea,—"  that  the  plea  is  bad,  on  the  ground  that  It  does  not  show 
utj  equitable  grounds  of  defence  against  this  action,  which  is  for  a  different  object  than  the  biU 

£2 
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as  it  purports  to  be  an  agreement  made  between  Thomas  Prodiero  and 
Cartwright.  But  the  declaration  alleges,  and  it  is  admitted  by  the  de- 
marrer,  that  Oartwright  entered  into  the  agreement  as  the  agent  of  the 
plaintiff.  Jt  is  true,  Cartwright  agrees  to  pay  a  sum  of  2102.  by  a 
check  upon  his  own  bankers.  But,  if  he  does  that  for  the  benefit  of 
the  plaintiff,  and  the  plaintiff  adopts  his  agency,  there  is  nothing  to 
prevent  the  plaintiff  from  suing ;  though  possibly  the  party  contracted 
with  might  have  the  option  of  retaining  the  personal  liability  of  the 
agent.  If  Cartwright  makes  the  agreement  as  agent  of  the  plaintiff,  all 
the  consideration  practically  proceeds  from  the  plaintiff.  Then  it  will 
be  said,  that  the  consideration  for  Prothero's  discharging  the  plaintiff 
from  the  rents  and  covenants  of  the  lease  which  was  the  subject  of  the 
action  mentioned  in  the  agreement,  was,  the  assignment  by  the  plain- 
tiff of  all  his  estate  and  interest  in  the  lease  to  Prothero ;  and,  inasmuch 
i^t^or^-t  as  there  is  no  averment  that  any  ^actual  assignment  had  been 
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made,  the  plaintiff  had  failed  to  comply  with  a  condition  preee- 


dent,  and  the  action  was  not  maintainable.  The  declaration,  it  is  true, 
does  not  show  that  there  has  been  any  actual  assignment  of  the  plain- 
tiff's interest ;  but  it  alleges  that  the  plaintiff  was  always  ready  and 
willing  to  do  and  perform  all  things  on  his  part  to  be  performed  to  en- 
title him  to  be  discharged  by  Prothero  from  all  further  liability  to  the 
rents  and  covenants  of  the  lease, — of  which  Prothero  had  notice.  That 
general  averment  would  be  sufficient ;  it  is  expressly  so  declared  by  act 
of  parliament  :(a)  but  the  declaration  goes  on  to  aver  that  the  plaintiff, 
before  the  committing  of  the  grievances,  offered  to  assign  to  Prothero 
all  his  estate  and  interest  in  the  lease,  and  requested  him  to  perform 
the  agreement  on  his  part,  and  that,  although  a  reasonable  time  for 
such  discharge  had  elapsed  before  the  committing  of  such  grievances, 
Prothero  refused  to  discharge  the  plaintiff.  The  discharge  of  the  plain- 
tiff from  the  rents  and  covenants  in  the  lease,  and  the  assignment  by 
him  to  Prothero  of  his  estate  and  interest  therein,  are  concurrent  acts, 
and  therefore  an  averment  of  readiness  and  willingness  is  sufficient : 
Rawson  v.  Johnson,  1  East,  208;  Wilks  v.  Atkinson^  1  Marsh.  412  (E. 
G.  L.  R.  vol.  4) ;  Laird  v.  Pem,  7  M.  &  W.  474  :t  and  see  the  cases 
collected  in  the  notes  to  Peeters  v.  Opie,  2  Wms.  Saund.  852.  It  is 
admitted  here  that  Prothero  discharged  the  plaintiff  from  making  the 
assignment ;  and  the  court  will  presume  a  discharge  legally  operative : 
see  Brymcr  t;.  The  Thames  Haven  Dock  and  Railway  Company,  2  Exch. 
548.t    Even  if  the  execution  of  the  assignment  were  strictly  a  oondi- 

of  eomplaiDt  mentioned  in  the  plea  wu  for ;  and  that  the  decree  menttoned  in  the  ploa  is  no  bar 
to  an  action  for  damages." 

On  the  demarrer  to  the  replication  to  the  fifth  plea, — "  that  the  plea  is  bad,  on  the  ground, 
thaty  under  the  facta  set  forth  in  the  declaration,  the  plaintilTs  not  having  in  fact  assigned  bis 
estate  and  interest  in  the  lease  is  no  defence  to  the  action;  the  declaration  showing  that  the 
plaintiff  was  nnder  the  circamstances  discharged  Arom  assigning." 

(ei)  15  A  16  Vict  0.  76,  a.  67. 


16  COMMON  BENCH.    (7  J.  SCOTT.)  886 

tion  precedent,  if  he  be  prevented  by  the  other  eide  from  performing  it, 
the  plaintiff  is  discharged :  see  the  notes  to  Pordage  t;.  Cole,  1  Wms. 
Saand.  319  I :  and  see  Ripley  v.  M'Clure,  4  Exch.  845  ;t  M'Glure  v. 
Bipley,  6  Exch.  140.t  Patteson,  J.,  there  says,— 5  Exch.  146, f — 
«« The  declaration  would  be  good  ^enough  without  any  averment 


of  readiness  and  willingness,  supposing  there  were  only  an  aver- 
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ment  of  dbcharge,  and  that  averment  were  traversed  and  found  for  the 
plaintiff." 

The  fifth  plea,  which  merely  alleges  that  the  plaintiff  did  not  assign 
his  estate  and  interest  in  the  lease  to  Prothero,  is  idle,  if  the  plaintiff 
was  ready  and  willing  to  assign,  bat  was  discharged  by  Prothero  from 
80  doing. 

The  twelfth  plea  raises  a  question  as  to  the  construction  of  the  agree- 
ment declared  on.  The  facts  stated  in  the  plea  arc  these, — that,  on 
the  20th  of  February,  1840,  Prothero  demised  to  Phelps  the  mines  and 
veins  of  coal  in  the  declaration  mentioned,  for  six  years  from  the  25th 
of  March  then  next,  and  also  assigned  to  him  his  interest  in  an  agree- 
ment of  the  20th  of  April,  1836,  between  himself  and  Sir  B.  Hall ; 
that,  before  the  making  of  the  agreement  between  Prothero  and  Phelps 
in  the  declaration  mentioned,  Phelps,  by  deed  of  the  24th  of  March, 
1840,  demised  the  said  mines  and  veins  of  coal  to  one  Cartwright,  to- 
.  gether  with  the  said  indenture  of  lease,  subject  to  a  proviso  for  redemp- 
tion, and  with  a  power  of  sale  in  case  of  default  in  the  payment  of 
80002.  in  manner  therein  mentioned ;  that,  before  the  making  of  the 
agreement  in  the  declaration  mentioned,  by  indenture  of  the  25th  of 
March,  1840,  Phelps  granted  to  Cartwright  an  annuity  of  2752.  charged 
upon  the  mines  and  premises  comprised  in  the  lease  in  the  declaration 
mentioned ;  that  Cartwright  was  still  living ;  that  default  was  made  in 
payment  of  the  30002.  and  interest,  and  that  Cartwright,  in  exercise 
of  his  power,  sold  all  his  interest  in  the  mines  or  veins  of  coal  which  he 
took  by  virtue  of  the  indenture  of  underlease  and  mortgage  of  the  24th 
of  March,  1840,  to  the  Monmouthshire  and  Glamorganshire  Banking 
Company,  freed  and  discharged  from  all  right  of  redemption  ;  that,  at 
the  time  of  the  making  of  the  agreement  between  Prothero  and  Pl^elps 
*in  the  declaration  mentioned,  Phelps  knew  of  the  sale  by  Cart-  r^ooQ 
Wright,  but  that  Prothero  )iad  no  notice  or  knowledge  of  the  ^ 
underlease  and  mortgage  or  grant  of  the  annuity  to  Cartwright,  or  of 
the  assignment  by  him  in  exercise  of  his  power  of  sale,  or  that  Phelps 
had  not  full  power  to  assign  the  said  lease  of  the  20th  of  February, 
1840,  and  the  term  thereby  created,  unaltered  and  unencumbered ;  and 
that  Phelps  never  assigned  or  offered  to  assign  to  Prothero  the  lease  in 
the  agreement  mentioned,  and  his  estate  and  interest  therein,  free  from 
and  unencumbered  by  the  underlease  and  assignment  and  the  said 
annuity.  The  agreement  declared  on  must  be  construed  as  a  contract 
on  the  part  of  the  plaintiff  to  assign  to  Prothero  his  estate  and  interest 
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in  the  lease  each  as  it  was.  The  defendants  cannot,  by  introdacing 
other  matters  into  their  plea,  show  that  the  plaintiff  undertook  to  do 
more  than  the  agreement  in  terms  imports.  If  the  plaintiff  were 
guilty  of  any  fraud,  it  was  open  to  the  defendants  to  show  it  by  th^ir 
plea.  Unless  the  necessary  construction  of  the  agreement  is  that  sug- 
gested by  the  plea,  the  plea  is  clearly  a  bad  one. 

The  fourteenth  plea  states  in  substance,  that,  after  the  making 
of  the  agreement,  the  plaintiff  not  having  assigned  his  estate  and 
interest  in  the  lease  therein  mentioned,  and  the  rent  and  royalties  being 
in  arrear,  Prothero  sued  him  in  the  Court  of  Exchequer  for  the  recovery 
of  such  arrears  and  in  respect  of  divers  breaches  of  covenant,  and  ob- 
tained judgment  against  him;  that  afterwards,  and  whilst  such  judg- 
ment remained  unsatisfied,  the  plaintiff  filed  a  bill  in  Chancery  against 
Prothero  for  a  specific  performance  of  the  agreement,  and  for  an  injunc- 
tion to  restrain  Prothero  from  proceeding  at  law,  and  for  a  release  from 
the  covenants  of  the  lease ;  that,  after  a  reference  to  the  master,  the 
Court  of  Chancery  decreed  that  the  plaintiff  should  pay  Prothero  & 
^oQQ-i  certain  sum,  and  *that  Prothero  should  be  restrained  from  pro- 
•^  ceeding  on  the  judgment  so  obtained  by  him,  and  that  certain 
costs  should  be  paid  by  Prothero ;  that  Prothero  paid  the  costs,  and 
performed  the  decree ;  that  all  the  causes  of  action  in  the  declaration 
in  this  cause  mentioned  existed,  and  the  plaintiff  had  notice  thereof,  a& 
the  time  of  filing  the  bill ;  that  the  subject-matters  of  complaint  in  the 
action  and  in  the  bill  were  the  same ;  and  that  the  decree  in  the  suit  in 
equity  was  a  final  decree  and  adjudication  between  the  parties.  All 
that  appears  in  this  plea,  that  could  by  any  possibility  constitute  a 
defence,  is  this, — that  the  subject-matters  of  complaint  in  the  bill  in 
equity  were  the  same  as  those  mentioned  in  the  declaration  in  this 
action.  The  defendants  mean  to  say,  that,  the  question  having  been 
once  raised  and  disposed  of  in  the  court  of  equity,  it  is  not  competent 
to  the  plaintiff  to  agitate  it  again.  The  answer,  however,  is  this,  that 
it  appears  upon  the  face  of  the  record  that  the  proceedings  here  and  in 
equity  are  not  and  could  not  have  been  the  same.  This  is  an  action  by 
Phelps  against  the  representatives  of  Prothero,  to  recover  damages  for 
the  breach  by  Prothero  of  his  contract.  He  could  not  have  recovered 
these  damages  in  a  proceeding  in  Chancery  instituted  for  the  mere  pur- 
pose of  restraining  Prothero  from  further  pursuing  his  remedy  against 
the  plaintiff  upon  the  covenants  of  the  lease. 

The  fifteenth  plea  is  bad  on  similar  grounds.  It  professes  to  be  a 
plea  of  «« equitable  defence"  under  the  88d  section  of  the  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c.  126,  and  It  winds  up  with  a  ge- 
neral allegation,  that,  according  to  the  rules  and  practice  of  the  Court 
of  Chancery,  after  such  final  decree  and  adjudication  so  made,  Prothero 
was,  and  the  defendants,  as  his  executors,  were  and  would  be,  entitled 
to  relief  on  equitable  grounds  against  a  judgment,  if  ob^iined  for  the 


16  COMMON  BENCH.    (7  J.  SCOTT.)  889 

plaintiff  in  tBis  action.  For  the  reasons  before  stated^  *the  r:^QnA 
causes  of  complaint  in  the  two  courts  are  not  the  same ;  and,  if  '- 
sOy  the  defendants  clearly  cannot  make  out  a  case  for  equitable  relief. 
At  all  events,  it  lies  on  the  defendants  to  show  that  equity  would  give 
them  relief.  No  doubt,  the  court  is  bound  to  take  notice  of  the  gene- 
ral doctrines  of  equity.  This  allegation,  however,  is  a  mere  conclusion 
of  law,  which  is  not  admitted  by  the  demurrer. 

WilUsy  contrd..(a) — It  appears  that  Prothero  had  ^brought  an  c^^qq^ 
action  against  Phelps  for  non-payment  of  rent  and  royalties,  and  ^ 
for  other  breaches  of  covenant ;  that  Phelps  had  given  certain  bills ; 
and  that  Cartwright  entered  into  an  agreement  with  Prothero,  under 
which  6artwright  was  to  pay  Prothero  210{.,  on  Prothero's  undertaking 
to  discharge  Phelps  from  all  further  liability  to  the  rents  and  covenants 
of  the  lease  which  was  the  subject  of  the  action,  Phelps  assigning  to 
Prothero  all  his  estate  and  interest  in  the  lease.  The  assignment  by 
Phelps  must  of  necessity  take  place  immediately  or  within  a  reasonable 
time  after  the  agreement  was  entered  into :  otherwise,  he  might  wait 
until  the  day  before  the  expiration  of  the  term,  and  then  offer  to  assign 
when  the  lease  had  become  worthless.  The  declaration  merely  avers 
readiness  and  willingness  on  the  plaintiff's  part.  [JPhipson. — And  that 
Prothero  had  notice.]  Is  notice  equivalent  to  a  wrongful  discharge  ? 
[Jeryis,  C.  J. — The  plaintiff  avers  that  he  offered  to  assign,  and  that 
Prothero  would  not  let  him.]    It  is  not  alleged  that  anything  took 

(a)  The  pointa  marked  for  argnnent  on  the  part  of  the  defendants,  were, — "That  the  decla- 
ration ii  bad,  beeanae  Cartwright  ahonld  have  been  the  pluntifif  znatead  of  the  present  plaintiff; 
that  the  agreement  set  out  in  the  declaration  shows  that  Cartwright  entered  into  it  as  a  prindpal, 
and  that  it  is  one  which  cannot  be  transferred  to  the  present  plaintiff  or  any  other  person.  Cart' 
Wright's  personal  liability  being  an  essential  part  of  the  consideration  for  the  promise  or  nnder- 
taktog  of  the  defendants ;  that  the  declaration  discloses  no  considenation  to  sa^rt  an  agree- 
ment between  the  now  plaintiff  and  Prothero, — ^no  benefit  to  Protero,  or  detriment  to  the 
plaintiff  at  Prothero's  request;  that,  if  the  assigning  by  the  plnintiff  of  his  estate  and  interest  to 
Prothero  was  the  alleged  consideration  for  Prothero's  agreement,  the  declaration  does  not  show 
that  it  was  performed ;  that  the  assigning  of  the  plaintiff's  interest  to  Prothero  was  a  condition 
precedent  to  Prothero's  liability,  and  the  declaration  does  not  show  performance,  or  any  valid 
ezeoae  of  performance,  of  each  condition  precedent ;  that  the  aTcrment  that  Prothero  discharged 
llie  plaintiff  from  making  an  assignment,  is  unintelligible ;  that  the  declaration  does  not  show 
that  Prothero  prevented  the  plaintiff  from  assigning  his  estate  and  interest  in  the  lease ;  and  that 
the  declaration  shows  no  breach  by  Prothero  of  his  alleged  agreement,  nor  any  natural  or  legal 
damage  from  the  supposed  breach  of  the  agreement 

"  That  the  fifth  plea  is  good,  because  the  assigning  by  the  plaintiff  of  his  estate  and  interest  in 
the  lease 'Was  a  eondition  precedent  to  Prothero's  discharging  the  pluntiff  from  liability  to  the 
renu  and  covenants  of  the  lease. 

**  That  the  second  replication  to  the  ftfUi  plea,  is  bad,  because  it  shows  no  legal  ezciiae  for  the 
plaintiff's  not  assigning  his  estate  and  interest  in  the  lease. 

**  That  the  twelfth  plea  is  good,  because  it  shows  that  the  plaintiff  did  not,  and  could  not, 
assign  to  Prothero  the  plaintiff's  estate  and  interest  mentioned  in  the  agreement  set  out  in  the 
declaration ;  and  because  it  shows  that  Prothero  had  no  notice  of  Cartwright's  alleged  interest 
in  the  lease. 

'<  That  the  fourteenth  plea  is  good,  beeanse  the  demurrer  admits  the  identity  of  the  cause  of 
complaint,  and  the  said  Prothero  cannot  bo  twice  vexed  in  respect  of  the  same  ■nbject-matter  of 
complaint. 

"  That  the  fifteenth  plea  is  good,  becanic  ii  shows  a  good  dafenee  on  equitable  grounds  to  th« 
•wise  of  action  set  forth  In  the  dodaration." 
VOL.  XVI. — 85 
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place  within  a  reasonable  time  after  the  making  of  the  agreement,  ex- 
cept the  mind  of  the  plaintiff  getting  into  this  state  of  readiness  and 
willingness.  The  giving  up  the  lease  by  the  plaintiff  is  to  precede  his 
discharge  from  liability  by  the  plaintiff.  For  anything  that  appears, 
this  action  may  be  brought  in  respect  of  some  matter  arising  between 
the  time  of  the  oiler  and  the  making  of  the  agreement.  This  is  not  an 
*^Q21  ^S^®^™^°^    *that  the  plaintiff  was    competent   to  sue  npon. 

^  There  is  no  consideration  moving  from  him.  It  does  not  appear 
that  the  giving  of  the  bills  formed  any  part  of  the  consideration  for 
the  arrangement  made  on  this  occasion.  Where  a  party  in  pleading 
states  evidence,  he  is  bonnd  to  state  evidence  which  is  conclusive.  There 
is  nothing  here  to  show  any  consideration  moving  from  the  plaifitiff.  It 
is  perfectly  consistent  with  what  is  stated,  that  the  2102.  was  the  money 
of  Cartwright. 

As  to  the  fifth  plea,  if  the  declaration  is  good,  it  must  be  conceded 
that  the  fifth  plea  cannot  be  sustained.  The  twelfth  plea  raises  in  sub* 
stance  the  same  question  that  arises  on  the  declaration.  If  Prothero 
was  absolutely  bound  to  take  what  the  plaintiff  had  and  could  assign, 
and  to  take  it  at  whatever  time  the  plaintiff  chose  to  give  it  up,  the 
plea  is  bad.  The  fourteenth  plea  certainly  is  open  to  some  of  the 
objections  urged.  But  the  fifteenth  discloses  a  good  equitable  defence 
to  the  action.  Nothing  can  be  more  clear  than  that,  where  a  court  of 
equity  decrees  specific  performance,  the  parties  to  the  suit  in  which 
that  decree  has  been  pronounced  are  conclusively  bound  by  the  decision, 
and  are  precluded  from  proceeding  at  law  for  damages  for  a  breach  of 
the  contract.  Thus,  in  Reynolds  v.  Nelson,  6  Madd.  290,  the  defend- 
ant, after  a  decree  for  a  specific  performance  of  a  contract  for  the  pur- 
chase of  an  estate,  to  which  he  submitted,  brought  an  action  at  law 
against  the  j>laintiff  in  equity  for  damages  in  not  completing  his  con- 
tract within  the  time  specified ;  and  the  plaintiff  in  equity  applied  for 
an  injunction  to  restrain  the  proceedings  at  law ;  and  the  Vice-chan- 
cellor (Sir  John  Leach)  said :  «« My  decree  proceeds  upon  the  ground 
that  the  defendant  had  dispensed  with  the  time  stated  in  the  contract. 
If  the  plaintiff  in  equity  had  before  the  decree  applied  for  an  injunction 
to  restrain  the  defendant  from  proceeding  in  an  action  at  law  to  recover 
j^QQA-i  "^damages,  I  should,  upon  the  same  principle,  have  then  granted 

^  the  injunction ;  and  k  fortiori  I  must  grant  it  now.  The  pro- 
oeeding  at  law  is  inconsistent  with  the  decree  in  equity."  So,  where 
there  has  been  a  decree  for  an  account,  the  court  of  equity  will  not 
allow  the  party  to  be  proceeded  against  in  a  court  of  law :  see  the  cases 
collected  in  Williams  on  Executors,  pp.  1631  et  seq.,  1715.  The  fifteenth 
plea,  at  all  events,  shows  an  entire  and  complete  identity  of  the  causes 
of  complaint  in  the  action  at  law  and  in  the  suit  in  equity. 

Phipsonj  in  reply. — The  true  meaning  of  the  agreement  declared  on, 
was,  that  the  defendant  should  be  entirely  discharged  from  all  future 
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fiabilitj,  on  payment  of  the  2102. ;  and  the  diseharge  of  the  plaintifl^ 
and  the  assignment  by  him  of  his  estate  and  interest  in  the  term,  were 
to  be  concurrent  acts.  It  was,  therefore,  enough  for  him  to  aver,  as  he 
has  done  here,  that  he  was  always  ready  and  willing  to  make  snch 
assignment,  but  that  he  was  prevented  and  discharged  by  Prothero 
from  so  doing.  K  the  agreement  had  been  under  seal,  it  would  have 
amounted  to  a  release.  Reynolds  v.  Nelson  is  obviously  distinguishable. 
The  plaintiff  there  was  going  for  damages  for  the  omission  to  do  the 
very  thing  which  the  defendant  filed  his  bill  in  equity  against  the  plain- 
tiff for  refusing  to  permit  him  to  do. 

Be  was  then  stopped  by  the  court. 

Jbryis,  C  J. — ^It  has  been  admitted  in  the  course  of  the  argument 
in  this  case,  that  the  points  raised  by  the  fifth  and  twelfth  pleas  are 
Babstantially  the  same  as  those  which  arise  upon  the  declaration,  and 
that  the  fourteenth  plea  cannot  be  sustained. 

As  to  the  declaration,  two  objections  were  urged  against  the  plaintiff's 
right  to  recover.  In  the  first  place,  it  was  insisted  that  Oartwright  was 
the  proper  *party  to  sue  upon  the  agreement,  and  not  the  plain-  r-i^nqA 
tiff.  I  am,  however,  of  opmion,  that,  under  the  circumstances  *- 
disclosed  upon  this  rec<vd,  the  plamtiff  may  well  maintain  the  action. 
It  is  true,  the  contract  professes  to  be  made  by  Oartwright,  and  the 
consideration  appears  upon  the  agreement  to  be  moving  from  Oartwright 
only,  because  he  is  to  pay,  by  a  check  on  his  own  bankers,  the  sum  of 
2102.,  in  addition  to  the  sum  of  3002.  for  which  the  defendant  had  given 
his  bills  at  one,  two,  and  three  years'  date,  and  by-gone  bills  paid  by 
Phelps  would  form  no  consideration  for  the  undertaking.(a)  But  the 
declaration  alleges  that  the  agreement  was  entered  into  by  Oartwright 
as  agent  and  on  behalf  and  for  the  benefit  of  Phelps.  I  think  that 
the  contract,  being  thus  made  by  Oartwright  for  and  on  behalf  and  for 
the  benefit  of  the  plaintiff,  may  be  enforced  by  the  plaintiff,  notwith- 
standing that  the  agent  may  for  the  purposes  of  the  agreement  find 
and  provide  the  money  out  of  his  own  pocket. 

The  second  objection  is,  that  the  plaintiff  is  not  entitled  to  a  remedy 
en  the  agreement,  or  to  a  discharge  from  further  liability  to  the  rents 
and  covenants  of  the  lease  which  was  the  subject  of  the  former  action, 
because  he  did  not  immediately  upon  the  execution  of  the  agreement, 
or  within  a  reasonable  time  after,  assign  to  Thomas  Prothero  all  his, 
the  plaintiff's,  estate  and  interest  in  such  lease.  I  do  not  think  it  was 
necessary  for  the  plaintiff  to  allege  it  in  that  form.  The  agreement  is, 
««In  consideration  of  your  withdrawing  the  record  in  this  action,  I 
(Oartwright)  undertake  to  pay  you  to-morrow  morning  2102.  by  a  check 
on  my  bankers,  in  addition  to  the  sum  of  8002.  for  which  the  defendant 
has  given  his  bills  at  one,  two,  and  three  years'  date,  you  hereby  under- 
taking to  dbcharge  the  defendant  from  all  liability  to  the  rents  and 

(a)  It  would  ftpp«ar  from  the  proceediDgs  in  eqolty  that  these  bills  had  not  been  paid. 
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covenants  of  the  lease  which  is  the  snhject  of  this  action,  upon  his 
*^Q^1  ^^s^^g^^^g  ^^  7^^  ^^^  ^^  estate  and  interest  in  snch  lease."  I 
^  concar  with  Mr.  WiUeBj  and  with  Mr.  Phip%on  likewise,  that  the 
meaning  of  the  agreement  is,  that  there  is  to  be  an  entire  discharge 
from  liability,  not  from  liability  acorning  from  the  date  when  the  sur- 
render or  assignment  of  the  lease  takes  place ;  but  it  was  intended  to 
make,  as  it  were,  a  clean  sweep  of  it,  and  settle,  for  the  consideration 
stated,  all  by-gones,  as  well  as  to  discharge  all  future  liability, — ^not 
technically,  because,  being  by  parol,  it  could  not  have  the  effect  of 
over-riding  covenants  in  an  instrument  under  seal.  But  it  was  intended 
that  there  should  be  no  further  claim  by  either  party  on  the  other :  the 
agreement  giving  each  corresponding  rights,— on  the  one  hand,  to  have 
an  assignment  of  the  interest, — and  on  the  other  hand,  contempora- 
neously with  it,  a  release  from  all  liabilities.  And,  when  the  allegation 
in  the  declaration  is,  that  the  plaintiff,  Phelps,  has  always  been  ready 
and  willing,  with  the  knowledge  of  Prothero,  to  execute  such  assign- 
ment, and  further,  that  he  has  done  everything  (accordmg  to  the  recent 
statutory  provision  with  respect  to  pleading)  necessary  to  sustain  this 
action, — which  may  involve  the  necessity  of  its  being  done  at  once,— 
I  think  the  plaintiff  is  entitled  to  the  judgment  of  the  court  upon  this 
declaration. 

With  regard  to  the  fifteenth  plea,  I  am  of  opinion  that  there  is  no 
foundation  for  it  as  setting  up  an  equitable  defence.  It  is  attempted  to 
be  supported  upon  one  case  cited,  and  a  class  of  cases  referred  to.  It 
is  said  to  be  a  well-known  rule  of  equity,  that  the  court  will  not  allow 
an  action  to  be  brought  by  a  creditor  in  respect  of  matters  which  are 
pending  in  the  suit ;  upon  this  ground,  that  they  will  not  allow  the 
taking  of  an  account,  which  is  being  taken  for  the  benefit  of  all  the  par- 
ties, to  be  interfered  with  by  the  cupidity  or  the  negligence  of  any 
creditor  who  may  choose  to  sue  at  law  for  a  matter  which  *is 


*396] 


involved  in  the  suit.     The  case  cited  by  Mr.   Wilier  was  this. 


The  party  having  submitted  to  a  decree  for  a  specific  performance,  on 
the  ground  of  the  time  mentioned  in  the  contract  being  immaterial, 
sought  afterwards  to  maintain  an  action  upon  the  contract,  upon  the 
ground  of  the  time  being  material  and  of  the  essence  of  the  contract. 
He  could  not  be  permitted  thus  to  blow  hot  and  cold.  The  case,  there- 
fore, has  no  application.  I  am  of  opinion  that  this  plea  is  no  defence, 
and  that  the  plaintiff  is  entitled  to  judgment. 

Matjlb,  J. — I  am  of  the  same  opinion.  It  appears  to  me  that  the 
declaration  is  sufficient,  and  that  the  fifteenth  plea  affords  no  defence. 
The  true  way  of  construing  the  agreement,  is,  to  read  it  so  as  to  effec- 
tuate the  general  intention  to  be  gathered  from  its  terms  and  the  cir- 
cumstances as  they  appear  upon  the  record.  The  intention  evidently 
was,  to  put  an  end  to  litigation  between  the  parties.  The  plaintiff, 
Phelps,  was  not  formally  a  party  to  the  agreement ;  but  the  declaration 
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alleges  that  it  was  entered  into  by  Cartwright  as  his  agent  and  for  his 
benefit.  Now,  looking  at  the  agreement,  there  is  no  doubt  it  is  one 
irhich  might  have  been  made  by  Cartwright  as  the  plaintiflTs  agent.  It 
18  arerred  that  it  was  so ;  and  that  averment,  in  the  now  state  of  the 
record,  most  be  taken  to  be  true.  It  appears  that  there  was  something 
to  be  done  by  Phelps,  and  something  to  be  done  for  the  benefit  of 
Phelps.  Phelps  might  undertake  that  Cartwright  should  pay  2102.,  or. 
Cartwright  might  be  a  party  liable  to  that  extent.  He  might  be  a 
sarety.  But,  with  respect  to  the  matter  sued  upon  here,  that  is  a 
thing  that  was  to  be  done  by  Prothero  for  the  benefit  of  Phelps ;  and 
the  declaration  states  that  he  contracted  with  Phelps  by  means  of  this 
agreement  entered  into  with  Cartwright.  The  first  objection,  there* 
fore,  is  answered. 

*Then,  as  to  the  defence  arising  out  of  the  liabilitj  or  the  r«qq7 
duty  of  the  plaintiff  to  execute  an  assignment  before  he  could  ^ 
maintain  any  action.  This  was  a  contract  of  that  description  which 
might  well  be  allowed  to  be  quiescent  until  the  occasion  should  arise  for 
doing  anything  upon  it.  It  is  not  unusual  for  an  arbitrator  to  whom 
matters  in  difference  are  referred,  after  directing  certain  things  to  be 
done  by  the  one  party  or  the  other,  or  by  both,  to  go  on  and  direct  that 
mutual  releases  shall  be  executed.  What  is  a  reasonable  time  for  a 
compliance  with  that  direction  ?  Any  time  at  which  the  party  who  is 
to  have  the  release  chooses  to  ask  for  it.  It  seldom  happens,  in  prac- 
tice, that  it  is  ever  asked  for  at  all.  The  award  is  treated  as  being  as 
effectual  to  all  intents  and  purposes  as  if  the  formality  of  executing 
releases  had  actually  been  gone  through :  and,  in  the  case  of  an  award, 
it  certainly  is  so.  Here,  the  evident  intention  of  the  parties  was^  not 
that  the  thing  should  be  done  forthwith,  or  within  any  given  time,  but 
that  it  should  be  done  at  any  time  when  it  should  become  necessary. 
If  Prothero  sues  Phelps,  then  Phelps  shall  be  put  in  the  formal  position 
of  being  able  to  say  that  he  is  discharged ;  and,  to  do  that,  he  must  be 
ready  and  willing  to  do  what  I  conceive  to  be  a  concurrent  act,  viz.,  to 
transfer  to  Prothero  all  his  estate  and  interest  in  the  lease.  The  decla* 
ration  avers  that  he  is  and  always  has  been  ready  and  willing  to  assign 
and  transfer  all  his  estate  and  interest  to  the  defendant.  I  therefore 
think  that  this  ground  of  objection  to  the  declaration  also  fails. 
'  As  to  the  fifteenth  plea,  the  defence  intended  to  be  set  up  thereby, 
is,  that  the  plaintiff  has  elected  to  proceed  in  equity,  and  therefore 
cannot  go  on  at  law.  The  cases  cited  show  that  the  defendant  in  such 
a  case  has  not  a  right  unconditionally  to  stop  the  action ;  but  that  he 
has  a  right  to  say,  the  court  of  equity  has  seisin  of  the  ^matter,  r^ogo 
and  I  have  a  right  to  restrain  yon  from  proceeding  at  law,  be-  ^ 
cause  the  court  of  equity  has  the  power  of  administering  complete  jus- 
tice between  us.  That  is  a  right  to  be  granted  and  enforced  only  by  a 
court  of  equity,  and  not  in  this  court.    The  object  of  giving  an  equita- 
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ble  jurisdietion  to  this  oourt  was  not  to  interfere  in  any  way  with  tlM 
jurisdiction  of  the  Court  of  Chancery ;  but  merely,  that,  in  the  e?eni 
of  a  defendant  having  some  equitable  defence  to  an  action  here,  or  of  » 
plaintiff  having  eome  equitable  answer  to  a  legal  defence,  audi  eqnita- 
ble  defence  or  equitable  answer  might  be  considered  and  disposed  of 
here,  without  putting  the  parties  to  the  expense  and  delay  of  an  appU* 
cation  to  the  Court  of  Chancery  for  relief  in  the  matter.  I  think  this 
plea  is  clearly  no  answer  to  the  plamtiff 's  demand. 

Cbesbwbll,  J. — ^I  am  of  the  same  opinion.  The  pleas  were  all  dis- 
posed of,  or,  rather,  abandoned,  except  the  fifteenth ;  and  I  agree  with 
my  Lord  and  my  Brother  Maule  that  that  plea  discloses  no  defisDee  on 
equitable  grounds. 

With  respect  to  the  declaration,  it  appears  to  me  that  the  plaintiff 
may  well  sue  upon  this  agreement,  although  it  is  signed  by  Oartwright, 
and  although  it  provides  for  something  to  be  done  by  Cartwright,  vis., 
the  payment  of  the  2102.  by  a  check  upon  his  own  bankers,  and  he 
does  not  profess  to  sign  it  as  agent.  The  declaration  alleges  thai  Cart- 
wright  entered  into  the  agreement  as  agent  and  on  behalf  of  the  plains 
tiff.  Now,  1  do  not  know  that  an  agent  may  not  thus  enter  into  a  con- 
tract for  and  on  behalf  of  his  principal,  although  he  may  do  something 
himself,  viz.,  pay  money  out  of  his  own  pocket :  and  I  think  the  prin- 
cipal may  well  sue  upon  a  contract  so  made  by  his  agent,  when  tlia 
averment  that  it  is  so  made  is  not  denied. 

^oQQ-|  As  to  the  rest,  I  agree  that  the  nets  to  be  tlone  by  the  ^plain^- 
^  tiff  and  by  Prothero  were  concurrent  acts.  The  plaintiff  was 
not  bound  to  aver  that  he  tendered  and  offered  to  assign  his  estate  and 
interest  in  the  lease  within  any  particular  time.  The  ileclaration  «vers 
that  he  has  always  been  ready  and  willing  to  do  so,  and  that,  before 
Prothero  proceeded  to  violate  the  agreement  by  suing  him  in  the  Court 
of  Exchequer,  he  having  offered  to  transfer  all  his  estate  and  interest 
in  the  lease  to  Prothero,  Prothero  refused  to  perform  the  agreement  on 
his  part. 

Crowdbr,  J. — I  am  of  the  same  opinion.  I  think  the  declaration  is 
good.  The  action  is  brought  by  Phelps ;  and  the  declaration  contains 
a  distinct  averment  that  the  contract  which  is  set  out  was  entered  info 
by  Cartwright  as  his  agent  and  on  his  behalf.  It  is  true,  the  contract 
bears  the  signature  of  "W.  S.  Cifftwright,"  without  more.  But, 
coupled  with  the  previous  averment,  ii  is  not  inconsistent  with  the  fact 
of  his  having  acted  solely  as  the  agent  of  Phelps.  All  that  is  agreed 
is  in  substance  agreed  between  the  plaintiff  and  Prothero.  As  to  the 
2102.  being  paid  by  Cartwright's  check  upon  his  own  bankers,  that 
does  not  appear  to  me  to  make  any  difference.  It  may  well  be  thai 
Cartwright  pays  it  as  the  plaintiff's  agent ;  the  money  may  have  been 
money  of  the  plaintiff's  deposited  with  Cartwright's  bankers.  Xi 
seetus  to  me  that  the  objection,  that  the  present  plaintiff  is  not  the  pre- 
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]ier  per8<m  to  bring  tke  action,  fails,  because,  in  this  view,  of  coarse, 
the  consideration  of  21M.  is  moving  from  tke  plaintiff,  and  not  from 
Oartwright. 

As  to  the  other  point,  it  is  said  that  there  is  no  proper  averment  of  a 
tender  of  an  assignment.  Looking  at  the  agreement,  however,  it 
appears  to  me  that  it  was  clearly  the  intention  of  the  parties  to  it, 
^at  there  shoald  be  a  then  present  discharge  from  all  further 
*liabtlitie8,  and  that,  Phelps  having  paid  the  money,  Prothero  c^am 
w«s  not  farther  to  proceed  against  him  tor  the  rents  and  covenants  *- 
in  the  lease;  bat,  inasmuch  as  that  could  not  formally  be.  done  without 
an  assignment  or  some  deed,  the  agreement  goes  on  to  provide  that 
that  shall  be  done  upon  his  assigning  his  estate  and  interest  in  the  lease. 
When  that  assignment  takes  place,  then  the  thing  is  to  be  formally 
done.  It  does  not  appear  to  me  to  be  at  all  necessary,  looking  at  the 
terms  of  the  agfeement,  that  there  shoald  be  any  averment  in  the  decla- 
ration  that  such  assignment  was  made  or  offered  to  be  made  within  any 
reasonable  time,  or  at  any  time  at  all.  It  was  enough  to  state  that  the 
plaintiff  was  always  ready  and  willing  to  assign,  and  tendered  and 
dfered  to  assign  prior  to  the  commencement  of  the  action. 

The  fifth  -and  twelfth  pleas  d^end  upon  the  same  considerations  as 
the  declaration,  and,  the  latter  being  good,  the  former  necessarily  fail. 
▲nd  the  foarteenth  plea  was  abandoned. 

As  to  the  fifteenth  plea,  I  am  of  opinion  that  it  affords  no  equitable 
defence,  apon  the  grounds  that  have  already  been  sufiBciently  stated 
¥y  my  Lord  and  my  learned  Brothers. 

Judgment  for  the  plaintiff.(a) 

(a)  This  ease  li  now  itanding  for  Argmnent  before  the  Lords  Jnitfcef,  upon  tlie  qveadon  hoif 
ht  Ue  joriidiofciMi  of  the  Oonrt  of  Cbanoery  if  affected  by  that  giTen  to  the  oonrte  of  law  midef 
the  S3d  eeoUon  of  the  Common  Law  Procedure  Act,  1654,  17  A  18  Vict  c.  125. 


♦YOUNG  V.  GEOEGE  WINTER  and  JAMES  WINTER.    ^^^^^ 

June  4.  *■ 

A.  beiag  Indebted  to  B«,  ateigned  to  him  a  policj  of  aeraraaee  on  his  life,  and  ooTenanted  to  paj 
the  annaal  premiums,  and,  in  ease  he  did  not,  and  A.  should  pay  them,  he  would  repay  him 
the  amount  with  interest,  on  demand.  B.  afterwards  became  bankrupt,  and  obtained  bis  cer- 
tlieate.  A  premium  aeendng  doe  after  th«  bankruptey,  and  being  unpaid  by  B.,  and  A.  hav* 
ing  paid  it,  and  not  beiag  repaid :— Held,  that  B.  was  not  discharged,  by  rirtue  of  the  12  A  IS 
Vict.  e.  100,  ss.  178,  200,  from  liability  for  the  breach  of  the  first  of  these  ooTonants,  bnt  that 
lie  was  dieebarged  quoad  the  breach  of  tha  second  coTenaat 

8ed  Tide  post,  416  (<<). 

Tan  first  ooant  of  the  declaration  stated,  that,  on  the  19th  of  Janii* 
ary,  1858,  by  a  certain  indenture  then  made  between  the  defendant 
James  Winter  of  the  first  part,  the  defendant  George  Winter  of  the 
seeond  part,  and  the  pUntiff  of  the  third- part, — after  reciting,  amqngsl 
Other  things,  that,  by  a  certain  indentore  dated  the  24th  of  June,  1852| 
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certain  pieces  of  ground  therein  described  were  charged  with  and  made 
subject  and  liable  to,  and  covenanted  to  remain  vested  in  the  plaintiff, 
his  executors,  administrators,  and  assigns,  subject  to  certain  articles  of 
agreement  dated  the  28d  of  June,  1852,  and  made  between  the  defend- 
ants of  the  one  part,  and  the  London  Assurance  Loan  Company  of  the 
other  part,  and  all  principal  moneys  and  interest  due  thereon,  and  also 
subject  to  a  proviso  for  redemption  of  the  same  premises  on  payment 
by  the  defendants  respectively,  or  their  respective  heirs,  executors,  ad- 
ministrators, or  assigns,  to  the  plaintiffs,  his  executors,  adminiatra* 
tors,  or.  assigns,  on  demand,  certain  sums  of  money  therein  men* 
tioned,  not  exceeding  in  the  whole  the  sum  of  2000i.,  with  interest 
on  the  same  respectively,  after  the  rate,  at  the  time,  and  in  manner 
therein  mentioned ;  and  that,  by  a  certain  policy  of  assurance  under  the 
hands  of  two  of  the  directors  of  the  Law  Property  Assurance  and  Trust 
Society,  and  under  the  common  seal  of  the  same  society,  at  No.  SO, 
Essex  Street,  Strand,  London,  bearing  date  the  81st  of  December  then 
last  past,  and  numbered  688,  the  said  directors,  in  consideration  of  the 
sum  of  482.  18».  4d.  to  be  paid  to  them  yearly  on  or  before  the  81st  of 
December  in  every  year  during  the  term  of  twenty  years,  commencing 
*4021  ^^  ^^^  ^^^^  ^^^^  ^^  December  *then  last  past,  assured  to  the  de- 
•^  fendant  James  Winter,  his  executors,  administrators,  or  assigns, 
the  payment  of  the  sum  of  9992.  19»,  sterling  on  the  expiration  of  the 
said  term,  or,  in  the  event  of  the  death  of  the  said  defendant  James 
Winter  at  any  time  during  the  said  term,  then  on  his  decease,  together 
with  such  a  proportion  of  the  profits  of  the  said  society  as  therein  was 
mentioned ;  and  that  the  plaintiff"  had  some  time  since,  at  the  request  of 
the  defendants,  guarantied  to  the  Hastings  branch  of  the  London  and 
County  Bank  the  payment  of  certain  sums  of  money  which  might  from 
time  to  time  be  overdrawn  by  the  defendants  on  their  account  with  the 
said  bank,  and  which  said  sums  so  guarantied  were  then  already  secured 
to  the  plaintiff  by  the  said  thereinbefore-recited  indenture ;  and  that 
the  defendants  had  requested  the  plaintiff  to  continue  such  guarantee ; 
and  in  order  to  give  the  plaintiff  a  further  security  for  such  guarantee 
as  aforesaid,  the  defendants  had  agreed  to  execute  to  him  the  further 
security  thereinafter  contained, — the  defendant  James  Winter,  for  the 
considerations  therein  mentioned,  did  thereby  bargain,  sell,  and  assign 
to  the  plaintiff,  his  executors,  administrators,  and  assigns,  the  said 
thereinbefore  in  part  recited  policy  of  assurance,  and  all  sums  of  money 
recoverable  or  to  be  received  by  virtue  thereof.  To  have,  hold,  receive, 
and  take  the  said  policy,  moneys,  and  premises,  unto  the  plaintiff,  his 
executors,  administrators,  and  assigns,  to  and  for  his  and  their  own  ab- 
solute use  and  benefit,  sqbject,  nevertheless,  to  a  certain  proviso  for  the 
redemption  thereof  in  the  said  indenture  contained :  And  the  defend* 
ants,  for  the  considerations  therein  also  mentioned,  did  thereby  cove- 
nant with  the  plaintiff,  that  they  the  defendants,  or  one  of  them,  should 
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and  would  from  time  to  time,  so  long  as  any  money  should  be  due  and 
owing  by  virtue  of  the  said  indenture  of  the  24th  of  June,  1852,  pay 
unto  the  said  Law  Property  Assorance  and  Trust  Society  the  annual 
premiums  '''which  should  from  time  to  time  become  payable  for 


keeping  on  foot  the  said  policy  of  assurance,  and  would  pay  the 
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said  premiums  when  and  as  they  should  become  due ;  and  also,  that,  in 
ease  any  annual  premium  should  be  at  any  time  suffered  to  remain  un- 
paid, then  it  should  be  lawful  for  the  plaintiff,  his  executors,  adminis- 
trators, or  assigns,  to  make  payment  of  the  said  premiums,  so  as  to  keep 
the  said  policy  alive  and  in  full  force  so  long  as  any  money  should  be 
due  by  virtue  of  the  said  indenture ;  and  that,  in  case  and  as  often  as 
the  defendants,  or  one  of  them,  their  or  one  of  their  executors,  adminis- 
trators, or  assigns,  should  make  default  in  payment  of  the  said  premi- 
ums, and  the  plaintiff,  his  executors,  administrators,  or  assigns,  should 
pay  any  sum  of  money  in  or  towards  paying  the  same,  then  that  the 
defendants,  or  one  of  them,  should,  on  demand,  pay  to  the  plaintiff 
such  sums,  with  interest  thereon  after  the  rate  of  51.  per  centum  per 
annum :  Averment,  that,  after  the  said  covenant  of  the  defendants,  and 
whilst  money  was  and  remained  due  and  owing  by  virtue  of  the  said 
indenture  of  the  24th  of  June,  1852,  and  the  said  indenture  in  and  by 
which  the  defendants  covenanted  as  aforesaid,  an  annual  premium, 
amounting,  to  wit,  to  the  sum  of  482.  18*.  4d.,  became  due  for  keeping 
on  foot  the  said  policy  of  assurance ;  And  that,  although  the  plaintiff 
had  done  all  things  necessary,  and  all  things  had  occurred  and  hap- 
pened necessary, -and  all  conditions  precedent  had  happened  and  been 
performed  necessary,  to  entitle  the  plaintiff  to  have  the  said  last-men- 
tioned annual  premium  paid  to  the  said  Law  Property  Assurance  and 
Trust  Society  when  and  as  the  same  became  due ;  yet  the  defendants 
did  not,- nor  did  either  of  them,  pay  the  same  as  it  became  due,  or  at 
any  other  time,  but  omitted  to  do  so :  And  that,  after  the  defendants 
made  such  default  in  payment  of  the  said  last-mentioned  premium,  and 
whilst  the  same  remained  due  and  unpaid,  the  ^plaintiff  made 
payment  of  the  said  last-mentioned  premium,  in  order  to,  and 
did  thereby,  keep  the  said  policy  alive  and  in  full  force, — whereof  the 
defendants  then  had  notice ;  and  although  the  plaintiff  had  done  all 
things  necessary,  and  all  things  had  occurred  and  happened  necessary, 
and  all  conditions  precedent  had  happened  and  been  performed  neces- 
sary, to  entitle  the  plaintiff  to  be  repaid  the  said  premium  so  paid  by 
him  as  last  aforesaid,  with  interest  thereon  after  the  rate  aforesaid ;  and 
although  money  still  remained  due  and  owing  upon  and  by  virtue  of  the 
said  indentures  respectively ;  yet  the  defendants  had  not,  nor  had  either 
of  them,  repaid  to  the  plaintiff  the  amount  of  the  said  last-mentioned 
premium  so  paid  by  him  as  aforesaid,  or  any  part  thereof,  but  had 
omitted  so  to  do,  and  the  same,  and  every  part  thereof,  remained  due 
and  unpaid  to  the  plaintiff. 
VOL.  XVI.— 86  2a2 
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The  second  count  was  vpoQ  an  indenture  of  the  28d  of  Febraarj^ 
1853,  between  George  Winter  of  the  .first  part,  James  Winter  of  the 
second  part,  and  the  plaintiff  of  the  third  part,  in  similar  terms  to  the 
indenture  in  the  first  count  mentioned,  the  policy  th^eby  assigned 
being  on  the  life  of  George  Winter,  and  bearing  date  the  11th  of  Feb- 
ruary, 185S,  and  numbered  667,  and  the  annual  premiums  being  68L 
18s.  id. ;  and  the  count  contained  the  same  averments  and  alleged  the 
same  breaches  as  in  the  first  count. 

The  defendant  George  Winter  pleaded,— ^first,  as  to  the  first  breach 
in  each  count,  that,  before  and  the  time  of  the  defendants'  becoming 
such  bankrupts  as  thereinafter  mentioned,  and  thence  continually  until 
the  filing  of  the  petition  for  adjudication  thereinafter  mentioned,  they 
the  defendstpts  were  builders,  dealers  and  chapmen,  and  copartnens 
trading  in  copartnership  together  at  Hastings,  in  the  county  of  Sussex^ 
according  to  and  within  the  meaning  of  «  The  Bankrupt  Law  Gonsoli* 
n^Mfxtry  dation  Act,  1849,"  and,  being  such  traders,  had  *become  and 
-'  were  indebted  to  J.  B.  White  the  younger,  G.  F.  White,  and  R. 
O.  White,  subjects  of  this  realm,  in  the  sum  of  5(U«  and  upwards,  for  a 
true  and  just  debt  due  to  them  as  partners  in  trade ;  that  thereupon, 
and  after  the  commencement  and  taking  e&ot  of  the  said  act,  and  afier 
the  11th  of  October,  1849,  therein  nuaed,  and  whilst  the  defendants 
remained  so  indebted,  they  the  defendants  becune  and  were  banknipfts 
within  the  meaning  of  the  said  act ;  that  afterwards,  and  whilst  they 
remained  so  indebted,  and  after  the  making  and  executing  of  the  said 
indentures  of  the  19th  of  January,  1858,  and  the  28d  of  February, 
1858,  in  the  first  and  second  counts  of  the  declaration  respectively  me»> 
tioned,  and  the  plaintiff  not  having  at  the  time  of  the  making  and  eze* 
cttting  of  the  said  last-mentioned  indentures,  or  either  of  them,  nor 
having  then  had  notice  of  an  act  of  bankruptcy  by  the  defendants  <Mr 
either  of  them  committed,  that  is  to  say,  on  the  24th  of  October,  1858, 
the  said  X  B.  White  the  youngs,  G.  F.  White,  and  R.  0.  White,  doly 
made  and  presented  their  petition  to  and  in  the  court  of  bankruptcy, 
Basinghall  Street,  London,  for  an  adjudication  of  bankruptcy  against 
the  defendants, — ^the  defendants  having  reuded  and  carried  on  business 
for  six  calendar  months  next  immediately  preceding  the  time  of  the 
filing  such  petition  within  the  district  of  the  last-mentioned  court,  and 
auch  court  havbg  jurisdiction  in  the  premises, — ^and  which  petition  was 
in  the  form  prescribed  and  required  by  the  said  act,  and  the  truth 
thereof  was  duly  verified  by  affidavit  in  the  form  prescribed  and  TcqniDsd 
by  such  act ;  and  such  petition  was  then  filed  in  such  court  of  bank- 
ruptcy ;  that  thereupon  such  court  did,  in  due  form  of  law,  find  that 
the  defendants  had  become  and  were  bankrupts  before  the  date  and 
'filing  of  the  said  petition,  and  did  thereupen  declare  and  adjudge  them 
to  be  bankrupts  accordingly;  that  such  proceedings  were  therenpon 
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duly  had  in  the  matter  *of  the  said  petition,  that  the  defendants 


[*408 


ttfterwardsy  and  before  this  eait,  became  and  were  entitled  to 
have  their  respective  certificates  of  eonformity  allowed  under  the  said 
act ;  and  that  thereapon,  and  before  this  sttit,  at  a  public  sitting  of  the 
said  conrt  for  the  allowance  of  such  certificates,  duly  holden  in  that 
behalf,  and  of  which  notice  had  been  duly  given,  the  said  court,  having 
regard  to  the  conformity  of  the  said  defendant  George  Winter  to  the 
law  of  bankruptcy,  and  to  his  conduct  as  a  trader  before  as  well  as 
after  his  bankruptcy,  duly  found  the  said  defendant  Gre<M'ge  Winter  en- 
titled to  such  certificate  of  his  conformity,  and  then  duly  allowed  the 
aame ;  and  that  such  certificate  was  and  is  in  writing,  under  the  seal 
of  the  said  court  of  bankruptcy,  and  the  hand  of  J.  Evans,  Esq.,  the 
commissioner  acting  in  the  matter  of  the  siud  petition,  and  dated  the 
9th  of  May,  1854,  and  was  and  is  in  the  form  contained  in  the  schedule 
Z.  to  the  said  act  annexed,  and  of  the  second  class* 

Secondly,  as  to  the  second  breach  in  each  count,  that  the  defendants 
became  such  bankrupts,  and  he  the  said  George  Winter  thereupon,  and 
before  this  suit,  became  entitled  to  obtain  and  did  obtain  such  certificate 
of  conformity  as  in  his  said  first  idea  thereinbefore  mentioned,  and  that 
such  first  plea,  and  the  several  allegations  therein  respectively  contMnedi 
were  and  are  true  in  substance  and  in  fact* 

The  defendant  James  Winter  pleaded  similar  pleas  to  the  several 
breaches  in  each  count. 

To  each  of  these  pleas  the  plaintiff  demoorred,  the  grounds  of  demur* 
rer  stated  in  the  margin,  as  to  each,  being  ^  that  the  bankruptcy  and 
certificate  of  the  defendant  is  no  answer  to  the  plaintiff's  daims  in 
respect  of  the  breaches  of  covenant  to  which  the  plea  is  pleaded,  such 
claims  not  being  provable  under  such  bankruptcy/' 

*The  defendants  joined  in  demurrw.  TMOT 

JSanymanj  in  support  of  the  demurrers* — The  defendants'  cer-  *- 
tificate  clearly  affords  no  answer  to  this  action.  The  indenture  contains 
two  covenants,  upon  each  of  which  a  breach  is  assigned,— ^ne,  a  cove- 
nant by  the  defendants  to  pay  the  annual  premiums  due  on  the  respec- 
tive policies, — ^the  other,  to  repay  to  the  plaintiff  any  premiums  which 
he  might  pay  pursuant  to  the  power  for  that  purpose  reserved  to  him, 
SB  case  of  their  default.  The  effect  of  such  a  covenant  was  considered 
in  the  case  of  Bennett  v.  Burton,  12  Ad.  k  K  657  (E.  C.  L.  R.  vol.  40^ 
4  P.  &  D.  818.  There,  by  deed  of  mortgage  for  a  debt  of  lOOOi.,  the 
mortgagor  covenanted,  as  a  farther  security,  to  insure  his  life  for 
the  mortgagee's  benefit,  deliver  the  policy  to  him,  and  keep  the  pre- 
miums paid  till  the  debt  was  discharged ;  and  that,  if,  in  the  mean  time, 
the  premiums  should  be  in  arrear,  the  mortgagee  might  pay  them,  and 
recover  the  amount  from  the  mortgagor:  the  mortgagor  afterwards 
took  the  benefit  of  the  insolvent  debtors  act,  7  G.  4,  c.  57,  and  included 
the  lOOOL  debt  in  his  schedule,  stating  also  that  the  creditor  held  a 
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policy  of  influrance  on  his  life,  with  the  joint  secarity  of  A.  B.  for  pay* 
ment  of  the  premiums :  and  it  was  held,  that  the  mortgagor  was  not 
protected  by  his  discharge,  and  sect.  51  of  the  statute,  from  an  action 
of  covenant  at  the  suit  of  the  mortgagee,  for  premiums  becoming  due 
after  such  discharge,  and  paid  by  the  mortgagee  on  the  mortgagor  s 
default.  That  decision  was  recognised  and  confirmed  by  Fletcher  v. 
Turk,  18  Law  Journ.  N.  S.  Q.  B.  43.  The  point  afterwards  arose  upon 
the  56th  section  of  the  bankrupt  act,  6  O.  4,  c.  16,  which  is  substan- 
tially the  same  as  the  177th  section  of  the  12  &  13  Vict.  c.  106,  in 
Toppin  V.  Field,  4  Q.  B.  886  (E.  G.  L.  B.  toI.  45),  8  Gale  k  D.  840. 
It  was  there  argued,  on  the  part  of  the  defendant,  that  the  debt  to 
*S0R1  ^^^^^  which  the  ^policy  of  insurance  had  been  assigned,  being 

^  provable  under  the  commission,  and  the  remedy  to  recover  it 
barred,  the  bankrupt  was  discharged  from  liability  to  keep  up  the 
security,  and  that  the  amount  recoverable  under  the  covenant  constituted 
a  contingent  debt  provable  under  the  commission,  under  the  56th  sec* 
tion  of  the  6  G.  4,  c.  16.  But  Lord  Denman,  in  delivering  the  judg- 
ment of  the  court,  said :  « It  is  unnecessary  to  refer  particularly  to  the 
cases  cited  upon  the  argument ;  for,  we  are  clearly  of  opinion,  and  our 
(judgment  is  in  accordance  with  all  those  cases,  that  the  liability  of  the 
defendant  to  pay  the  premiums  of  insurance  to  the  insurance  office  did 
not  constitute  any  debt  between  the  bankrupt  and  the  plaintiff,  either 
contingent  or  otherwise,  and  consequently  was  not  provable  under  th« 
commission.  The  covenant  is  quite  collateral  to  the  original  debt  which 
the  policy  was  assigned  to  secure ;  and  the  claim  is  for  unliquidated 
damages,  which  might  be  more  or  less  according  to  circumstances.** 
Under  the  6  G.  4,  c.  16,  where  the  debt  was  payable  on  a  contingency  the 
value  of  which  was  not  readily  ascertainable,  the  certificate  was  held  to 
be  no  discharge.  Thus,  in  Thompson  v.  Thompson,  2  N.  C.  168  (E.  G.  L. 
R.  vol.  29),  2  Scott,  266  (E.  G.  L.  R.  vol.  80),  it  was  held  that  the  instal- 
ments of  an  annuity  for  the  payment  of  which  the  bankrupt  was  surety 
only,  and  which  he  expressly  covenanted  to  pay  in  case  of  the  default  of 
the  grantor,  were  not  provable  under  a  fiat  against  the  surety,  where  such 
instalments  did  not  become  due  until  after  the  bankruptcy  of  the  surety. 
«« If,'*  said  Tindal,  0.  J.,  «« the  instalments  of  an  annuity  are  provable  at 
all,  it  must  either  be  by  proving  the  present  value  of  the  whole  annuity, 
or  by  proving  the  separate  value  of  each  instalment  as  it  falls  due.  But 
it  is  obvious  that  the  act  has  made  no  provision  for  the  proof  of  the  pre- 
sent value  of  the  annuity  against  the  estate  of  the  surety.  If  the  whole 
annuity  is  allowed  to  be  proved  against  the  estate  of  the  surety,  there 
if,4(^q-i  *is  no  provision  in  the  statute  for  reimbursing  the  estate  of  the 

-^  surety,  by  enabling  the  assignees  to  look  to  the  principal  debtor 
for  indemnity :  whereas,  in  the  case  of  the  bankruptcy  of  the  grantor 
of  the  annuity,  and  the  annuity  being  valued  and  proved  against  his 
estate,  a  provision  is  made  for  the  indemnity  of  the  surety,  by  the  5&th 
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seetion,  via.  that  the  surety,  by  paying  to  the  creditor  the  ascertained 
▼alue  of  the  annuity,  may  have  the  benefit  of  the  proof  of  the  annuity- 
creditor  against  the  bankrupt's  estate.  By  this  course,  the  whole  of 
the  annuity  transaction  is  closed  as  to  all  the  parties,  the  grantor,  the 
surety,  and  the  annuitant.  The  absence,  therefore,  of  any  similar  pro- 
vision in  the  case  of  the  surety  becoming  bankrupt,  leads  to  the  infer- 
ence that  it  was  not  intended  to  provide  for  such  case  by  the  statute, 
but  that  it  should  be  left  as  it  stood  at  common  law.  And  we  think, 
that,  as  the  whole  value  of  the  annuity  is  not  provable  at  once  under 
the  56th  section,  so  neith^  is  each  particular  instalment  provable  after 
the  contingency  happens :  for,  the  Mth  section  of  the  act  deals  with  an 
annuity  as  a  debt  of  a  peculiar  nature,  and  provable  in  one  way  only ; 
directing  the  present  value  of  the  whole  annuity  to  be  ascertained,  and 
such  whole  value  to  be  the  subject  of  proof:  not  that  each  successive 
instalment  shall  be  proved  as  it  becomes  due.  And,  if  the  annuity  is 
so  dealt  with  under  the  54th  section,  where  the  proof  takes  place 
against  the  grantor's  estate,  there  is  no  reason  to  suppose  the  legisla- 
ture would  have  treated  it  diiferently  under  the  66th  section,  as  against 
the  estate  of  the  surety,  if  such  annuity  was  intended  to  be  proved 
under  that  section."  In  £z  parte  Davies,  1  Deacon's  B.  C.  116  (E.  G. 
L.  R.  vol.  38),  the  bankrupt,  previously  to  his  marriage,  entered  into  a 
bond,  that,  in  case  his  wife  should  survive  him,  and  should  within  two 
months  after  his  death,  at  the  costs  and  charges  of  his  heirs  or  devisees, 
release  her  dower,  his  heirs  or  executors  should,  *within  three  r^A-iQ 
months  after  his  death,  pay  to  her  20002.  The  wife  survived  the  ^ 
bankrupt,  but  did  not  within  two  months  after  his  death  release  her 
dower,  although  she  was  always  ready  and  willing  to  do  so :  and  it  was 
held,  that  the  bond  was  not  provable,  either  under  the  first  or  the  last 
part  of  the  66th  section  of  the  6  G.  4,  c.  16,  inasmuch  as  the  contingency 
had  not  happened,  and  no  value  could  be  set  upon  it.  In  Ex  parte  Tin- 
dal,  8  Btngh.  402  (E.  C.  L.  R.  vol.  21),  1  M.  &  Scott,  607  (£.  G.  L.  R. 
vol.  28),  Mont,  k  M'A.  415,  the  contingency  was  held  to  be  susceptible 
of  valuation,  and  therefore  provable.  But,  in  Ex  parte  Foster,  9  G. 
B.  422  (E.  G.  L.  R.  vol.  67),  the  claim  was  held  not  to  be  provable,  on 
the  ground  that  it  was  not  susceptible  of  valuation.  There  are  cases 
where  a  distinction  has  been  drawn  between  a  contingent  liability  and  a 
contingent  debt^  and  where  it  has  been  held  that  the  former  was  not 
provable.  Thus,  in  Hinton  v.  Acraman,  2  G.  B.  867,  409  (E.  G.  L.  R. 
vol.  52),  Tindal,  G.  J.,  speaking  of  the  66th  section  of  the  6  Gt.  4,  c.  16, 
says :  <«  In  the  construction  of  this  section,  a  distinction  has  been  taken 
(in  the  easc/of  Ex  parte  Marshall,  1  Mont,  k  Ayr.  146,  cited  and  relied 
upon  by  Erskine,  J.,  in  Abbott  v.  Hicks,  5  N.  G.  578  (E.  G.  L.  R.  vol. 
86),  7  Scott,  783)  between  contingent  liabilities  which  may  never  be- 
come debts,  and  debts  payable  on  a  contingency ;  and  it  has  been  held 
Ihat  the  latter  only  are  provable  under  the  commisBion.    The  present 
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OMe,  althoagh  in  form  a  case  of  debt  on  bond,  jet,  tbe  bond  bebg  ito* 
feasible  on  performance  of  the  oondidon,  it  is,  in  sabstanoe,  not  tbe 
ease  of  a  contingent  debt,  but  a  contingent  liability.  At  the  time  when 
the  fiat  issued,  it  was  quite  nnoertain  whether  anj  debt  would  ever 
arise  upon  the  bond :  it  was  at  that  time  a  liability  which  would  net 
become  a  debt,  unless  the  condition  were  Inroken/'  That  was  fol- 
lowed by  Hawkins  v.  Bennett,  8  Szch.  lOT.f  There,  the  defendaat, 
as  surety,  entered  into  a  bond  in  a  penal  sum,  with  a  condition, 
*4111  *^^^'  ^^  ^®  should  pay  to  the  plaintiff  such  costs  as  he  should  in 

^  due  course  of  law  be  liable  to  pay  in  case  the  verdict  should  pass 
for  the  then  defendant  in  an  action  pending,  which  had  been  brought 
by  one  0.  in  the  name  of  the*  plaintiff,  such  costs  to  be  first  taxed  by 
one  of  the  masters  in  the  usual  manner,  the  bond  was  to  be  void.  The 
action  mentioned  in  the  condition  was  a  scire  fackts  on  a  judgment  eb* 
tained  by  the  plaintiff,  and  which  had  been  assigned  to  G.  by  T*  H., 
since  deceased,  of  whom  the  plaintiff  was  executor*  The  action  was 
tried  at  the  Spring  Assises  in  1848,  when  a  verdict  was  found  for  the 
defendant.  In  the  following  Easter  Term,  a  rule  nisi  for  a  new  trial 
was  obtained.  On  the  14th  of  November  following  a  fiat  in  bankruptcy 
issued  against  the  defendant.  In  Hilary  Term,  1849,  the  rule  for  the 
new  trial  was  discharged.  On  the  29th  of  May,  the  defendant  obtained 
his  certificate,  and  on  the  22d  of  Aagust  the  costs  were  taxed.  It  was 
held,  that,  at  the  time  the  fiat  issued,  the  drfendant's  liability  under 
the  bond  was  a  mere  contingent  liability,  and  not  a  contingent  debt 
within  the  6  G.  4,  c.  16,  s.  56,  and  therefore  that  the  plaintiff's  claim 
for  the  costs  was  not  barred  by  the  defendant's  certificate.  Martin, 
B.,  in  giving  the  judgment  of  the  court,  there  says :  «<  We  think  that 
this  liability  was  not  a  debt  at  all  within  the  meaning  of  the  section. 
It  was  a  contract  to  indemnify  a  nominal  plaintiff,  whose  name  wms 
used  by  a  third  person,  against  such  costs  as  the  plaintiff  might  become 
liable  to  pay  the  defendant  in  the  suit,  should  the  latter  obtain  judg- 
ment in  his  favour.  It  seems  to  us  impossible  to  consider  this  a  debt. 
It  is  a  contingent  liability,  but  not  a  contingent  debt.  The  case  of 
Bir^  0.  Moreau,  4  Bingh.  57,  12  J.  B.  Moore,  226  (E.  0.  L.  R.  vol.  22), 
decides  that  the  costs  themselves  would  not  be  a  contingent  debt ;  si 
fortiori,  therefore,,  we  think  a  contract  to  indemnify  against  them  can- 
*4121  ^^^  ^^  ^^^*    ^°  ^^  parte  Tindal,  the  *nature  of  debts  payable 

*'  on  a  contingency,  which  were  provable  under  a  fiat,  was  fully 
considered  by  Lord  Chancellor  Brougham,  assisted  by  the  late  Lord 
Chief  Justice  Tindal  and  Mr.  Justice  Littledale :  but  there  is  nothing 
to  be  found  there  to  support  the  view  that  such  a  liability  as  the  pre- 
sent was  provable  under  the  56th  section  of  the  late  bankrupt  act." 
Such  being  the  state  of  the  law,  the  statute  6  G.  4,  c.  16,  is  repealed, 
some  of  its  clauses  being  re-enacted,  by  the  12  k  18  Vict.  c.  106.  The 
177th  section,  which  is  in  substance  a  re^nactment  of  the  56lh  aectien 
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of  the  former  act,  enacts,  <<  that,  if  an j  bankrupt  shall,  before  the 
iasoing  of  the  fiat,  or  the  filing  of  a  petition  for  adjudication  of  bank- 
mptcy,  have  contracted  any  debt  payable  upon  a  contingency  which 
shall  not  have  happened  before  the  issuing  of  such  fiat  or  the  filing  of 
such  potion,  the  person  with  whom  such  debt  has  been  contracted 
may,  if  he  think  fit,  apply  to  the  court  to  set  a  value  upon  such  debt, 
and  the  court  is  hereby  required  to  ascertain  the  value  thereof,  and  to 
admit  such  person  to  prove  the  amount  so  ascertained,  and  to  receive 
dividends  thereon ;  or,  if  such  value  shall  not  be  so  ascertained  before 
the  contingency  shall  have  happened,  then  such  person  may,  after  such 
eontingency  shall  have  happened,  prove  in  respect  of  such  debt,  and 
receive  dividends  with  the  other  creditors,  not  disturbing  any  former 
dividends;  provided^ such  person  had  not,  when  such  debt  was  con- 
tracted, notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed/' 
After  the  cases  which  have  been  cited,  it  will  not  be  contended  that 
thb  case,  which  is  one  of  mere  contingent  liability,  falls  within  that 
section.  But  reliance  will  be  placed  on  the  178th  section,  which  en- 
acts, "  that,  if  any  trader  who  shall  become  bankrupt  after  the  com- 
mencement of  this  act,  shall  have  contracted,  before  the  filing  of  a  pe- 
tition for  an  adjudication  of  bankruptcy,  a  liability  to  pay  money 
*apon  a  contingency  which  shall  not  have  happened,  and  the  de-  ^^ .  ^  ^ 
'mand  in  respect  thereof  shall  not  have  been  ascertained  before  '- 
the  filing  of  such  petition,  in  every  such  case,  if  sueh  liability  be  not 
provable  under  any  other  provision  of  this  act,  the  person  with  whom 
•ueh  liability  has  been  contracted  shall  be  admitted  to  claifn  for  such 
sum  as  the  court  shall  think  fit ;  and,  after  the  contingency  shall  have 
happened,  and  the  demand  in  respect  of  such  liability  shall  have  been 
ascertained,  he  shall  be  admitted  to  prove  such  demand,  and  receive 
dividends  with  the  other  creditors,  and,  so  far  as  practicable,  as  if  the 
contingency  had  happened  and  the  demand  had  been  ascertained  before 
the  filing  of  such  petition,  but  not  disturbing  former  dividends,  provided 
such  person  had  not,  at  the  time  such  liability  was  contracted,  notice 
of  any  act  of  bankruptcy  by  such  bankrupt  committed  ;  provided  also, 
that,  where  any  such  claim  shall  not  have,  either  in  whole  or  in  part, 
been  converted  into  a  proof  within  six  months  after  the  filing  of  such 
petition,  it  may,  upon  the  application  of  the  assignees  at  any  time  after 
the  expiration  of  such  time,  and  if  the  court  shall  think  fit,  be  expunged 
either  in  whole  or  in  part  from  the  proceedings."  This  section,  it  is 
submitted,  whilst  it  has  removed  one  objection  under  the  old  act  as  to 
contingent  liabilities,  has  left  the  other  untouched.  It  applies  only  to 
'  eases  where  the  covenant  is  for  payment  of  money  to  the  plaintiff j  not 
where  it  is  to  pay  to  a  third  person.  [Maulb,  J. — Suppose  the  bank- 
rupt had  been  surety  for  the  good  conduct  of  a  clerk,  the  court  would 
have  to  determine  what  sum  was  likely  to  become  due  under  that  cove- 
naaty  and  would  admit  a  claim  for  that  sum.     If  the  liability  arises 
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within  six  months,  the  claim  becomes  a  proof ;  if  not,  it  may  be  ex* 
panged.  Jervis,  G.  J. — There  is  no  donbt  the  framers  of  the  act  con- 
*^14.1  ^®°^P^^^®^  ^^^  intended  to  cure  all  the  diffioalties  that  had  ^arisen 
-'  under  the  former  act.  Whether  they  ha^e  done  it  or  not  is 
another  matter.]  However  that  may  be,  this  is  not  a  claim  in  respect 
of  which  the  bankrupts  are  discharged  by  the  200th  section,  which 
enacts  <<  that  the  certificate  of  conformity  allowed  under  this  act,  sub- 
ject to  the  provisions  herein  contained,  shall  discharge  the  bankrupt 
from  all  debts  due  by  him  when  he  became  bankrupt,  and  from  all  claitM 
and  demands  made  provable  under  the  bankrupted"  «(Made  prova- 
ble" means,  any  debt  or  demand  which  the  creditor  can  absolutely 
prove.  [Jbrvis,  G.  J. — Is  not  a  contingent  liability  made  provable 
under  this  act  ?]  Only  when  the  contingency  has  happened.  [Maulb, 
J. — The^hing  made  provable,  is,  a  claim  arising  on  a  contingency 
which  shall  happen  within  six  months.  If  the  contingency  happens 
after  the  six  months,  the  assignees  may  expunge  it.]  All  the  party 
gets  under  s.  178,  is,  a  contingent  right  to  prove.  <«  Claim'*  is  a  known 
term  in  the  court  of  bankruptcy.  [Jbevis,  C.  J« — The  object  was  to 
set  the  bankrupt  free  from  all  liabilities,  contingent  or  otherwise.]  The 
only  case  which  seems  as  yet  to  have  been  decided  upon  this  section,  is. 
Temple  v.  Fallen,  8  Exch.  889.t  In  July,  1846,  the  defendant,  having 
been  arrested  ander  a  ca.  sa.,  in  order  to  obtain  his  discharge,  gave  to 
the  attqrney  of  the  execution-creditor  52.  and  a  blank  promissory  note 
stamp  with  his  name  written  on  it.  In  May,  1851,  the  defendant  ob- 
tained a  certificate  in  bankruptcy  (under  the  12  &  18  Vict.  c.  106),  and 
in  October,  1852,  the  attorney  filled  up  the  blank  stamped  paper,  by 
making  it  a  promissory  note  for  242.  18«.  6(2.,  at  one  month's  date,  and 
endorsed  it  to  the  plaintiff  for  value :  and  it  was  held,  that  there  was 
no  claim  provable  under  the  fiat,  and  consequently  the  certificate  was 
no  bar  to  an  action  on  the  note. 

Then,  this  plea  neither  adopts  the  statutory  form,  nor  does  it  allege 
facts  to  bring  the  defendant  within  the  ^terms  of  the  act  of  par- 
liament. The  205th  section  of  the  12  k  18  Vict.  c.  106,  pro- 
vides that  any  bankrupt  who  shall,  after  his  certificate  shall  have^been 
allowed,  have  #  any  action  brought  against  him  for  any  debt,  claim,  or 
demand  provable  under  his  bankruptcy,  may  plead  in  general  that  the 
cause  of  action  accrued  before  he  became  bankrupt,  and  may  give  this 
act  and  the  special  matter  in  evidence.  The  plea  in  the  present  case 
does  not  follow  that  form,  nor  does  it  aver  that  the  demand  in  respect 
of  which  this  action  is  brought,  was  provable  under  the  fiat ;  and^  if 
any  case  can  be  suggested  in  which  the  claim  would  not  be  provable, 
the  plea  would  be  clearly  bad.  [Maule,  J. — I  doubt  whether  the 
statutory  form  of  plea  would  be  applicable  here.]  The  power  of  plead- 
ing in  that  general  form  is  given  in  precisely  the  same  cases  as  those  in 
which  the  discharge  is  given.     [Maulb,  J. — Does  not  the  plea  allege 
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matters  which  show  that  the  plaintiff's  claim  was  necessarily  provable 
under  the  fiat  ?]  No.  It  is  consistent  with  the  plea,  that  the  con- 
tingency did  not  happen  within  the  six  months.  The  plea  does  not  show 
that  there  was  any  period  of  time  when  the  plaintiff  could  have  proved 
this  debt. 

iu«A,  contr4.(a) — This  clearly  is  a  case  which  was  'intended  r^i,/* 
to  be  provided  for,  and  is  provided  for,  by  the  178th  section  of  *- 
the  act ;  and  it  would  be  very  extraordinary  if  it  were  not  so,  seeing 
that  the  case  of  Bennett  v.  Burton,  12  Ad.  &  E.  657  (£.  C.  L.  R.  vol. 
40),  4  P.  &  D.  313,  which  is  exactly  parallel  with  this,  was  decided  very 
shortly  before  the  passing  of  the  act.  The  178th  section  does  not  mean 
to  limit  the  right  of  proof  to  contingencies  arising  within  the  six  months. 
The  proviso  merely  has  this  effect, — that  a  claim  upon  the  proceedings 
entitles  the  party  to  have  money  reserved  to  meet  the  dividend  thereon : 
but,  if  the  contingency  has  not  happened  in  the  mean  time,  the  assignees 
may  at  the  end  of  six  months  apply  to  the  commissioner  to  release  the 
fund,  leaving  the  claimant  to  take  his  chance,  if  bis  demand  becomes 
afterwards  provable,  out  of  such  funds  as  may  remain.  That  is  the 
whole  effect  of  the  proviso.  By  s.  172,  provision  is  made  for  the  proof 
of  debts  not  payable  at  the  time  of  the  bankruptcy ;  by  s.  173,  for 
proof  by  sureties ;  by  s.  174,  for  proof  by  obligees  in  bottomry  or  res- 
pondentia bonds,  and  the  assured  in  policies  of  insurance ;  by  s.  175, 
fur  proof  by  annuity  creditors;  and  by  s.  176,  for  proof  by  sureties  for 
the  payment  of  annuities.  [Jervis,  C.  J. — The  emeries  of  clauses  from 
s.  171  to  s.  177  nearly  exhausts  every  possible  claim ;  and  then  s.  178 
evidently  meant  to  provide  for  everything  not  before  specifically  pro- 
vided for.]  The  language  of  the  178th  section  differs  materially  from 
that  of  the  177th.  Nothing  is  said  about  setting  a  value  upon  the  ekim : 
when  the  party  comes  to  prove,  the  demand  has  been  ascertained. 
[Maule,  J. — Suppose  a  man  becomes  surety  for  a  tenant,  that  he  shall 
duly  pay  his  rent  and  observe  all  the  covenants  contained  in  his  lease, 
and  then  becomes  bankrupt, — would  not  the  claim  of  the  landlord  be  a 
claim  within  the  178th  section?]  No  doubt  it  would.  [Mauls,  J,-— 
Suppose  the  tenant  has  *been  guilty  of  numerous  breaches  of  p^^^i* 
covenant,  how  is  the  amount  of  damages  to  be  ascertained  ?]  By  ^ 
the  commissioner.  The  moment  a  creditor  appears  and  submits  himself 
to  the  jurisdiction  of  the  court,  the  powers  of  the  commissioner  under 
8.  12  become  very  extensive.  The  object  of  the  178th  section  evidently 
was,  effectually  to  relieve  the  bankrupt,  and  to  give  the  creditor  the 

(a)  The  points  marked  for  argament  on  the  pui  of  the  defendants  respectively  were, — "  1. 
That  bis  bankmptoj  and  oertifioate  under  The  Bankrupt  Law  Consolidation  Act,  1840,  are  a 
defence  in  respeot  of  the  breaches  of  corenant  pleaded  to  by  bis  first  plea  ;  see  s.  178.  2.  That 
fnch  bankruptcy  and  certificate  are  a  defence  in  respeot  of  the  breaches  of  covenant  pleaded  to 
by  his  second  plea.  8.  That  the  claims  to  which  the  first  plea  applies  were  provable  under  the 
bankruptcy.  4.  That,  even,  if  those  claims  were  not  so  provable,  yet  at  all  events  the  claim  to 
which  the  second  pica  applies,  was  provable  under  the  bankrnptoy." 
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benefit  of  an  extended  right  of  proof.  There  is  not  a  word  in  the  clause 
which  might  not  fairly  embrace  this  case.  Then,  what  is  the  covenant 
/here  ?  The  defendants  covenant  to  pay  the  premiums  on  the  policies 
when  and  as  they  should  become  due,  and  that,  in  case  the  premiums 
should  be  at  any  time  suffered  to  remain  unpaid,  it  should  be  lawful  for 
the  plaintiff  to  pay  them,  so  as  to  keep  the  policies  alive,  and  the  defend- 
ants should  repay  the  same  on  demand,  with  interest.  Taking  the  whole 
together,  the  defendants  have  contracted  a  liability  upon  a  contingency 
which  has  not  happened.  [Maulb,  J. — I  think  there  are  two  covenants, 
—one,  that  the  covenantors  shall  pay  absolutely, — the  other,  that  the 
covenantee,  in  case  of  default  by  the  covenantors,  may  pay  the  pre- 
miums, and  in  that  case  the  covenantors  will  repay  him  the  amount, 
with  interest.]  Assuming  that  there  are  two  covenants,  whatever 
damages  the  plaintiff  could  recover  on  the  first,  would,  the  moment  they 
are  ascertained,  be  a  demand  provable  against  the  estate.  For  what 
he  has  paid  under  the  second  covenant,  the  plaintiff  must  prove. 
[Maule,  J. — Suppose  the  second  covenant  had  not  been  there  at  all, 
the  non-payment  of  the  premiums  by  the  bankrupts  would  have  been  a 
breach  of  the  first  covenant.  What  damages  would  the  plaintiff  have 
been  entitled  to  in  that  case  ?]  Nominal  damages  would  be  all  be  could 
recover  on  the  first  breach.  .  [Maule,  J. — The  result  will  be,  that  the 
plaintiff  is  entitled  to  judgment  on  the  demurrers  to  the  pleas  to  the 
*4181  ^^^^  breach,  and  the  defendants  to  *judgment  on  the  demurrers 
-'  to  the  pleas  to  the  second  breach.] 
Per  Curiam.  Judgment  accordingly.(a) 

(a)  The  Court  of  Quees'f  Beneh,  in  a  om«  of  Warburg  o.  Taoker,  decided  in  this  term,  took 
the  8%axe  view  as  to  both  oorenants  which  this  court  took  as  to  the  first  coTenant 

There  the  deolaratton  eontaiaed  two  ooants, — one  upon  the  covenant  by  the  defendant  to  |>ay 
the  annual  premiums, — the  other,  upon  the  covenant  to  repay  sneh  sums  as  the  oovenantae  might 
,  pay  to  keep  olive  the  policies  :  and  there  was  a  general  plea  of  bankruptcy  after  the  assignment 
and  after  breach.  The  judgment  of  the  court  was  delivered  by  Lord  Campbell,  who  is  reported 
to  have  said  in  substance  as  follows : — 

«  This  case  turns  on  the  178th  section  of  the  Bankrupt  Law  Consolidation  Act»  1849,  12  A 

13  Vict  c.  106.     It  was  properly  admitted  by  the  defendant's  counsel,  that,  under  no  other 

statute  could  sneh  a  claim  as  that  which  is  made  in  this  action  have  been  provable  under  a 

bankruptcy.    We  think  that,  notwithstanding  that  section  of  the  recent  statute,  the  liability  of 

ithe  defendant  in  respect  of  these  breaches  still  remains  undisturbed.    By  the  deed  of  assignment 

of  the  policies  mentioned  in  the  declaration,  the  defendant  covenanted  punctually  to  pny  the 

ipreminm,  and  he  further  covenanted  that  it  might  be  lawful,  in  case  of  any  default  on  his  part, 

.for  the  plain  liff  to  keep  up  the  premiums,  and  that  the  defendant  would  repay  him  on  demand 

*the  amount  so  paid.    The  declaration  contained  two  counts,  the  first  charging  that  the  defend- 

«Mitdid  not  pay  the  premiums;  and  the  second,  that,  although  the  plaintiff  had  advanced  the 

,  amount,  the  defendant  had  not  repaid  him  on  demand.    The  plea  was  to  the  whole  daelaratimi, 

.and  was,  that  the  defendant  became  a  bankrupt  subsequent  to  the  deed  of  assignment,  and  before 

ithe 'breaches  complained  of.    Now,  it  seems  clear  to  us  that  this  plea  is  no  bar  to  the  first  count 

'TThe  covenant  on  which  that  count  is  fVamed  is  not  a  covenant  to  pay  on  a  contingency,  but  a 

'■ce^nant  to  pay  absolutely ;  and,  therefore,  the  178th  section  is  not  applicable.     Although  we 

'have  more  doubt  as  to  the  second  count,  still  we  think  that  on  this  also  the  plaintiff  is  entitled 

•iot  judgment  The  statute  certainly  speaks  of  a  liability  contracted  by  a  bankrupt  to  pay  money 

<ion  a  contingency,  as  being  provable,  without   saying  that    the  liability  must  exist  directly 

between  the  parties.     But,  however  this  may  be,  we  do  not  think  that  ^provision  has 

nlrll^    been  made  by  the  stafnte  for  such  a  case  ss  this,  where  successive  payments  have  to  be 

made  at  successir^  Xlmps  during  jtbe  lives  of  two  individuals,  and  where  the  liability 
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triMa,  io  th«  eTenl  of  the  noo-pAyment  of  any  one  of  the  premiams  by  the  defend»nt»  of  the  plain - 
tiff's  paying  the  premium,  and  of  his  then  making  a  demand  on  the  defendant  for  repayment  of 
it  It  is  said  that  proof  might  be  made  in  respect  of  a  single  ease  of  sueh  default  on  the  part  of 
the  defendant ;  and  that,  if  that  is  so,  proof  may  equally  be  made  in  respeet  of  the  whole  series 
of  paymeots,  as  the  Talne  of  these  is  a  mere  matter  of  ealculation.  The  statute,  however,  seems 
to  contemplate  only  one  contingency  on  which  the  payment  depends.  It  makes  provision  for  one 
payment  only,  depending  on  one  contingency;  and  the  words  'so  far  as  praotioable'  show 
elearly  that  the  section  was  not  intended  to  include  all  contingeneies,  but  only  those  in  respect 
of  which  calculation  could  be  conveniently  made.  Our  attention  was  properly  drawn  to  the 
words  '  When  any  claim  shall  not  have  either  in  whole  or  in  part  been  converted,'  as  tending 
to  show  that  the  statute  had  in  view  periodic  payments  depending  on  periodic  contingencies,  as 
it  contemplated  the  possibility  of  the  whole  of  a  claim  not  being  proved  at  once.  But  the  words 
seem  to  us  to  refer  only  to  successive  proofs  of  debts  or  liabilities  depending  on  one  contingency. 
Indeed,  the  construction  contended  for  would  be  wholly  inconsistent  with  the  general  scope  of  the 
statute,  by  which  the  whole  property  of  the  bankrupt  is  to  be  equally  distributed  among  his 
ereditors.  The  principle  upon  which  we  decide  this  ease  was  acted  upon  by  the  Court  of  Common 
Pleas  in  Thompson  o.  Thompson,  3  N.  C.  168,  3  Scott»  266 ;  and  that  case  was  followed  by  this 
oonrt  in  Amott  e.  Holden,  22  Law  Jonm.  Q.  B.  14.  In  oonolusion,  we  think  that  further  inter- 
ference on  the  part  of  the  legislature  is  necessary  to  make  such  claims  as  these  provable  in  a 
court  of  bankruptcy.    There  must,  therefore,  be  judgment  for  the  plaintiff." 

The  above  is  taken  from  The  Weekly  Reporter  of  the  2$d  of  June,  1866,  p.  666.  And  see  26 
Law  Times,  246. 

See  also  Ex  parte  Todd,  re  Williamson,  26  Law  Times,  286.  A  verdict  having  been  obtained 
against  the  bankrupt  before  his  bankruptcy,  in  an  action  for  a  tort,  subject  to  a  reference  as  to 
the  amount  of  the  damages  to  be  recovered,  the  award- was  made  after  the  bankruptcy,  and  judg- 
ment signed  for  the  sum  awarded,  and  eosts :  and  it  was  held  by  Lords  Justices  Knight  Bruce 
and  Turner,  that  the  plaintiif  in  the  action  was  not  entitled  to  prove  the  amount  of  his  judgment 
as  a  debt  in  the  bankruptcy.  And  Lord  Justice  Knight  Bruce  said  "  he  was  not  sure  thai  he 
should  not  have  oome  to  the  same  oondnsion  if  the  action  had  been  upon  contract" 


A  groand-rent  payable  under  a  per- 
petual covenant  coming  due  after  the 
diflcharge  of  the  debtor  as  a  bankrupt 
M  not  extinguished  by  his  certificate: 
Bofiler  V.  Kuhn,  8  Watts  &  Serg.  183. 
A  rent  service  is  not  a  debt;  and  a 
covenant  to  pay  it  is  not  a  covenant  to 
pay  a  debt :  it  is  a  security  for  the  per- 
formance of  a  collateral  act.  The  an- 
nual payments  spring  into  existence, 
and  for  the  first  time  become  debts, 
when  they  are  demandable :  Ibid. ; 
Stinemetz  v.  Ainslee,  4  Denio;  573; 
Prentiss  v.  Kingsley,  10  Barr,  120. 
A  discharge  of  one  surety  in  bank- 


ruptcy  does  not  discharge  him  from  the 
claim  for  contribution  of  another  surety, 
who  pays  money  for  the  principal  after 
the  decree    in  bankruptcy :    Dole  v. 
Warren,  82  Maine,  94;  Oass  t;.  Gib- 
son,  8    Humphreys,   197;    Dunn    v,  , 
Sparks,  1  Carter,  897.     A  covenan  t 
for  quiet  enjoyment  in  a  deed  is  di  ^ 
charged  by  a  certificate  obtained     w 
the  covenantor,  when  the  breach  Y  <gp^ 
pened  after  the  petition  in  bankru    Mtcy 
was   filed  on  which  the  proceed  fingfl 
were  founded:  Ilmison  v.  Blaw  ^^  5 
Barbour's  Sup.  Ct.  686. 
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Id  eoQstniing  a  written  oontraot,  the  court  will,  if  possibloi  bo  read  it  as  to  effectuate  the  inten- 
tion of  the  parties ,  rather  than  defeat  it 

By  "articles  of  agreementT'  between  A.  and  B.,  it  was  witnessed  that  A.  agreed  to  let,  and  B. 
agreed  to  take,  certain  premises  then  in  the  possession  of  B.,  for  the  term  of  Jivt  /ears  ;  and  A. 
agreed  to  sell,  and  B.  agreed  to  purchase^the  fee-simpleof  the  premises,  to  be  conrejed  to  B., 
his  heirs,  Ac,  absolutely,  at  the  end  of  the  aaid  Jive  year§f 'provided  B.,  his  heirs,  Ac.  should  hare 
in  the  mean  time  quietly  occupied  and  not  have  been  evicted  f^om  the  premises  ;  yielding  and 
rendering  by  B.  unto  A.,  as  well  for  the  rent  or  use  of  the  said  premises  for  five  years,  as  for 
the  said  purchase  thereof,  70^.  in  and  by  70  shares  of  II.  each,  in  the  Birkbeck  Life  Assurance 
Company,  the  receipt  and  delivery  unto  A.  of  the  said  shares  of  the  value  of  70/.,  in  full  for 
the  said  rent  and  purchase,  A.  thereby  admitted  :  And  it  was  further  agreed,  that,  should  B. 
be  legally  ejected  fh>m  the  premises  within  or  during  the  term  of  five  years,  A.  should  pay  or 
refund  to  B.,  either  in  cash  or  in  the  said  shares,  at  and  after  the  rate  of  7/.  10«.  per  annom 
for  the  portion  of  the  term  unexpired  at  the  time  of  such  eviction,  and  that  A.  should  also 
indemnify  B.  against  all  loss  and  expense  in  maintaining  possession.  And  it  was  further 
agreed  that  no  abstract  or  investigation  of  title  should  be  permitted  or  required  beyond  evidence 
of  the  seisin  and  possession  as  owner  by  A.  and  his  ancestors  for  twenty-one  years  and  upwards 
last  post ;  and  that  B.  should  immediately  do  and  execute  all  acts  necessary  to  transfer  and 
vest  the  said  70  shares  in  A. 

Held,  that  the  intention  of  the  parties,  to  be  collected  from  the  language  of  the  instrument,  was, 
that  it  should  take  effect  as  a  lea$e,  and  consequently  that  it  was  void,  as  such,  by  the  3d  sec- 
tion of  the  8  A  9  Vict  c.  106,  not  being  by  deed. 

Held  also,  that  the  production  by  A.  of  evidence  of  the  seisin  of  himself  and  his  ancestors  for 
twenty-one  years  and  upwards,  was  not  a  condition  precedent  to  his  right  to  call  upon  B.  to 
execute  a  transfer  of  the  shares. 

The  declaration  was  upon  the  following  articles  of  agreement: — 
(^  Articles  of  agreement,  made  the  8d  of  April,  1854,  between  John 
George  Stratton  (the  plaintiff),, of  Cottage  Row,  Bermondsej  Wall,  in 
the  county  of  Surrey,  of  the  one  part,  and  George  Pettit  (the  defend- 
aot),  also  of  Cottage  Row,  manufacturer,  of  the  other  part,  witnesseth 
that  the  said  John  George  Stratton  agrees  to  let,  and  the  aaid  George 
Pettit  agrees  to  take,  all  that  house  No.  42,  Cottage  Row  aforesaid, 
and  the  premises,  with  the  advantages  and  appurtenances  thereunto 
belonging  or  appertaining,  now  in  the  possession  of  the  said  George 
Pettit,  to  hold  unto  the  said  George  Pettit,  his  executors,  administrators, 
find  assigns,  from  the  25th  of  March  last,  for  the  term  of  five  years ; 
and  the  said  John  George  Stratton  agrees  to  sell,  and  the  said  George 
Pettit  agrees  to  purchase,  the  fee-simple  of  and  in  the  said' premises,  to 
*42n  ^®  conveyed  unto  the  said  *George  Pettit,  his  heirs,  executors, 
-^  administrators,  and  assigns,  absolutely,  at  his  expense,  at  the 
end  of  the  said  five  years,  provided  the  said  George  Pettit,  his  heirs, 
executors,  administrators,  or  assigns,  shall  have  in  the  mean  time  quietly 
occupied,  and  not  have  been  evicted  from  the  said  premises ;  yielding 
jtnd  rendering  by  the  said  George  Pettit  unto  the  said  John  George 
Stratton,  as  well  for  the  rent  or  use  of  the  said  premises  for  five  years, 
as  for  the  said  purchase  thereof,  702.,  in  and  by  seventy  shares  of  IL 
each  in  The  Birkbeck  Life  Assurance  Company,  the  receipt  and  delivery 
nnto  the  said  John  George  Stratton  of  the  said  shares  of  the  value  of 
702.,  in  full  for  the  said  rent  and  purchase,  the  said  John  George  Strat- 
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ton  hereby  admits :  It  is  farther  agreed  between  the  said  parties,  as 
follows, — that,  should  the  said  George  Pettit  be  legally  ejected  from 
the  said  premises  within  or  daring  the  said  term  of  five  years,  then 
there  shall  be  paid  or  refunded  by  the  said  John  Oeorge  Stratton  to 
the  said  Oeorge  Pettit,  either  in  cash  or  in  the  said  shares,  at  and  after 
the  rate  of  71.  10s.  per  annam  for  the  portion  or  part  of  the  said  term 
of  five  years  unexpired  at  the  time  of  snch  eviction,  taking  the  said 
shares  at  the  price  or  value  aforesaid,  and  the  said  John  Oeorge  Stratton 
shall  also  pay  or  indemnify  the  said  George  Pettit  from  and  against  all 
loss,  costs,  and  expenses,  on  both  sides,  in  maintaining  and  retaining 
the  possession  ^of  the  said  premises,  and  of  all  proceedings  for  that 
purpose ; — that  the  said  John  George  Stratton  shall  pay  all  arrears  of 
and  all  future  rates,  taxes,  and  outgoings  of  every  description,  of,  for, 
or  upon  the  said  premises,  for  and  during  the  said  term  of  five  years, 
and  the  said  John  George  Stratton  shall  pay  all  expenses  incurred  by 
him  or  by  the  said  George  Pettit  for  repairs  to  the  outside  of  the  said 
bouse,  for  the  said  term  ; — that,  if  the  aaid  John  George  Stratton  shall 
within  five  years  cease  to  occupy  the  said  house,  48,  Cottage  Row, 
^aforesaid,  the  said  George  Pettit  shall  thereupon  have  the  option  p^  4  .^.^ 
and  liberty  to  take,  receive,  and  have  the  said  house  No.  43,  Got-  '- 
tage  Row  aforesaid,  in  lieu  and  instead  of  the  above-mentioned  pre* 
mises  No.  42,  Cottage  Row  aforesaid,  upon  and  for  all  the  term,  estate, 
and  interest  aforesaid,  and  thereupon  this  agreement  shall  apply  to  No. 
43,  Cottage  Row  aforesaid,  and  be  carried  out  and  executed  accordingly ; 
and  the  said  John  George  Stratton  shall  not,  for  or  during  the  said 
term  of  five  years,  part  with  or  sell  the  said  house.  No.  48,  to  any  other 
person  than  the  said  George  Pettit ; — that  no  abstract  or  investigation 
of  title  shall  be  permitted  or  required  beyond  evidence  of  the  seisin  or 
possession  as  owner  by  the  said  John  George  Stratton  and  his  ancestors 
for  twenty-one  years  and  upwards  now  last  past ;  and  that  the  said 
George  Pettit  shall  immediately  do  and  execute  all  acts  necessary  to 
transfer  and  vest  the  said  seventy  shares  in  the  said  John  George 
Stratton.     In  witness  whereof,  &c." 

The  declaration  then  proceeded  to  aver,  that,  although  the  defend- 
ant did  deliver  to  the  plaintiff  the  said  seventy  shares  in  the  said  com- 
pany in  full  for  the  said  rent  and  purchase  as  mentioned  in  the  said 
agreement,  and  the  plaintiff  had  hitherto  performed  all  things  in  the 
said  agreement  contained  to  be  performed  on  his  part,  and  the  defendant 
bad  hitherto  quietly  occupied  the  said  premises  without  eviction  or  dis- 
turbance, and  the  plaintiff,  afier  the  said  agreement,  and  before  this 
suit,  requested  the  defendant  to  transfer  the  said  seventy  shares  to  the 
plaintiff,  and  tendered  to  the  defendant  a  proper  transfer  in  writing  for 
that  purpose, — the  execution  of  a  transfer  in  writing  then  and  still 
being  necessary  to  transfer  and  vest  the  said  seventy  shares  in  the 
plaintiff  according  to  the  said  agreement, — and  a  reasonable  time  for 

2b2 
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the  defendant  to  make  and  execute  such  transfer  elapsed;  jet  the 
*iov\  ^^^^^^^'^^  ^^^  ^^^  made  or  "^executed  any  such  transfer,  or  done 
^  any  other  act  to  transfer  and  vest  the  said  shares  in  the  plaintiff, 
but  had  wholly  refused  so  to  do,  contrary  to  the  said  agreement ;  and 
thereby  the  said  shares  had  become  and  were  of  no  use  or  value  to  the 
plaintiff,  and  he  had  been  and  was  unable  to  sell  or  dispose  of  the  same : 
And  the  plaintiff  claimed  1002. 

Second  plea, — ^that  the  said  agreement  in  writing  in  the  declaration 
mentioned,  was  made  and  entered  into  after  the  making  and  passing  of 
the  8  &  9  Vict.  c.  106,  «<  An  act  to  amend  the  law  of  real  property," 
and  after  the  Ist  of  October,  1846 ;  and  that  the  said  agreement  in 
writing  purported  to  be,  and  was  and  is,  a  lease  of  tenements  and  here- 
ditaments which  at  the  time  of  the  making  and  passing  of  the  said  act 
was  required  by  law  to  be  in  writing,  being  a  lease  of  tenements  and 
hereditaments  for  more  than  three  years,  to  wit,  a  lease  for  five  years ; 
and  that  the  said  agreement  in  writing  was  not  under  seal,  nor  was  the 
said  l^se  made  by  deed ;  by  reason  whereof  the  said  agreement  in 
writing  and  the  said  lease  were  void  at  law. 

Third  plea, — ^that  the  plaintiff  had  not  performed  all  things  in  the 
said  agreement  contained  to  be  performed  on  his  part,  but,  on  the  con- 
trary thereof,  the  plaintiff,  although  requested  so  to  do,  did  not  nor 
would  show  and  produce  evidence  of  the  seisin  and  possession  as  owner 
by  the  plaintiff  and  his  ancestors  for  twenty-one  years  and  upwards  last 
past,  at  the  time  of  the  making  of  the  said  agreement,  of  the  said  house 
No.  42,  Cottage  Row,  Bermondsey  Wall,  and  premises  thereunto  be- 
longing and  appertaining ;  wherefore  the  defendant  refused  to  execute 
a  transfer  of  the  said  shares,  as  he  lawfully  might  for  the  cause  afore- 
said. 

Replication  to  the  second  plea, — that  the  said  agreement  in  writing 
^Ac%A-\  ^^^  signed  by  the  plaintiff  and  the  ^defendant,  and  was  and  is 
-'  in  the  words  and  figures  following, — setting  it  out  verbatim. 

Demurrer  to  the  third  plea,  the  ground  of  demurrer  stated  in  the 
iMrgin  being,  "  that  the  plaintiff  was  and  is  entitled  to  a  transfer  of  the 
fifhares  mentioned  in  the  agreement,  without  first  producing  any  evidence 
of  seisin  or  possession."    Joinder. 

The  defendant  demurred  to  the  replication  to  the  second  plea,  the 
grottfid  of  demurrer  stated  in  the  margin  being,  «<  that  the  replication 
does  not  traverse  nor  confess  and  avoid  the  plea  to  which  it  is  pleaded ; 
and  that  it  appears  upon  the  face  of  the  agreement,  as  set  out  in  the 
replication,  that  it  was  a  lease  which  ought  to  have  been  under  seal,  and 
that,  not  being  under  seal,  it  is  void  under  the  statute  in  the  said  second 
plea  menrtioned."    Joinder* 

J.  Brotim^  for  the  plaintiff. — The  first  question  is,  whether  the  3d 
section  of  die  8  &  9  Vict.  c.  106,  renders  the  agreement  declared  on 
Hiefieotaail^  (because  it  is  not  under  seal.     That  section  enacts  <«  that  a 
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feoffment  made  after  the  Ist  day  of  October,  1845,  other  than  a  feoff- 
ment made  under  a  custom  by  an  infant,  shall  be  void  at  law,  unless  evi- 
denced by  deed ;  and  that  a  partition,  and  an  exchange  of  any  tene- 
ments or  hereditaments,  not  being  copyhold,  and  a  lease,  required  by 
law  to  be  in  writing,  of  any  tenements  or  hereditaments,  and  an  assign- 
ment of  a  chattel  interest,  not  being  copyhold,  in  any  tenements  or 
hereditaments,  and  a  surrender  in  writing  of  an  interest  in  any  tene- 
ments or  hereditaments,  not  being  a  copyhold  interest,  and  not  being 
an  interest  which  might  by  law  have  been  created  without  writing, 
made  after  the  said  1st  of  October,  1845,  shall  also  be  void  at  law, 
unless  made  by  deed."  The  second  plea  assumes  that  the  instrument 
♦in  question  professes  to  be  a  lease  for  five  years.  That,  how-  r#^oc 
ever,  is  not  so :  it  is  not  a  lease,  but  an  agreement  only.  It  ^ 
commences  with  the  words  <<  articles  of  agreement."  It  is,  in  truth, 
a  combination  of  an  agreement  to  demise  and  an  agreement  to  purchase 
the  premises.  It  would  be  in  vain  to  argue  that,  before  the  statute  8 
k  9  Vict.  c.  106,  if  it  stood  alone  as  an  agreement  to  let,  the  court 
would  not  have  held  it  to  be  a  lease :  but  the  only  reason  why  the  court 
would  so  construe  words  of  present  demise,  was,  to  carry  into  effect  the 
intention  of  the  parties.  [Jervis,  G.  J. — Then  you  admit  that  this 
instrument  would  have  been  held  to  be  a  lease  before  the  passing  of 
that  statute ;  but  you  say  that  it  is  not  so  since  the  statute.]  Distinctly. 
In  Sheppard's  Touchstone,  Vol.  2,  p.  82  (Preston's  edition),  the  rule  is 
laid  down  thus, — «  A  deed  that  is  intended  and  made  to  one  purpose 
may  enure  to  another ;  for,  if  it  will  not  take  effect  in  that  way  it  was 
intended,  it  may  take  effect  another  way ;  [provided  it  may  have  that 
effect  consistently  with  the  intention  of  the  parties.]  And  therefore  a 
deed  made  and  intended  for  a  release,  may  amount  to  a  grant  of  a  re- 
version, an  attornment,  or  a  surrender,  or  ^  converso.  [But  a  grant 
of  the  reversion  by  the  name  of  a  reversion,  will  not  pass  land  in  pos- 
session.] And,  if  a  man  have  two  ways  to  pass  lands  by  the  common 
law,  and  he  intendeth  to  pass  them  in  one  way,  and  they  will  not  pass 
in  that  way ;  in  this  case,  ut  res  valeat,  it  may  pass  the  other  way." 
In  Goodtitle  d.  Edwards  t;.  Bailey,  Cowp.  597,  600,  Lord  Mansfield 
says :  <«  The  rules  laid  down  in  respect  of  the  construction  of  deeds  are 
founded  in  law,  reason,  and  common  sense, — that  they  shall  operate 
according  to  the  intention  of  the  parties,  if  by  law  they  may ;  and,  if 
they  cannot  operate  in  one  form,  they  shall  operate  in  that  which  by 
law  will  effectuate  the  intention."  In  2  Wms.  Saund.  96  i,  the  learned 
editor,  commenting  upon  a  note  *of  the  reporter  in  the  text, —  r^Aoa 
«« The  word  <  grant*  is  of  general  extent,  and  may  amount  to  a  ^ 
grant,  feoffment,  gift,  lease,  release,  confirmation,  or  surrender.  Litt. 
i  581 ;  Co.  Litt.  801  b,  802  a,"— says :  (<  And  it  is  in  the  election  of 
the  party  to  use  it  to  whichever  of  these  purposes  he  pleases.  Co.  Litt. 
301  b.     The  chief  intent  of  the  parties  is,  to  pass  the  estate,  and  the 
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method  of  doing  it  ought  to  be  subservient  to  that  end :  and,  though 
the  intent  of  the  grantor  is  to  be  regarded  a«  to  what  e8tate{a)  is  to  pass, 
and  to  whom,  yet  it  is  not  to  be  regarded  as  to  the  manner  of  passing 
it,  for,  of  that  he  is  supposed  to  be  ignorant.  And  it  is  an  established 
rule,  that  a  deed  shall  never  be  laid  aside  as  void,  if  by  any  construc- 
tion it  can  be  made  good :  Earl  of  Clanricard's  Case,  Hob.  277,  Shepp. 
Touchst.  82,  83."  In  the  case  cited.  Lord  Hobart  says :  « I  do  exceed- 
ingly commend  the  judges  that  are  curious  and  almost  subtil,  astuti 
(which  is  the  word  used  in  the  Proverbs  of  Solomon  in  a  good  sense, 
when  it  is  to  a  good  end),  to  invent  reasons  and  means  to  make  acts 
according  to  the  just  intent  of  the  parties,  and  to  avoid  wrong  and 
injury,  which  by  rigid  rules  might  be  wrought  out  of  the  act/'  San- 
ders V.  Savile,  cited  in  8  Lev.  372,  is  also  referred  to,  where  a  man 
seised  in  fee  of  a  rent  granted  it  by  deed  to  one  who  was  his  kinsman, 
and  there  was  an  attornment  to  the  grant,  but  it  was  made  by  a  per- 
son who  was  not  the  real  tenant  of  the  land,  and  therefore  void; 
though  the  intent  appeared  that  the  deed  should  operate  a%  a  grant 
at  common  law  with  an  attornment,  yet  since  it  could  not  pass  that 
way,  it  was  adjudged  that  the  grant  being  made  to  a  relation  should 
operate  as  a  covenant  to  stand  seised.  Many  other  cases  are  re- 
ferred to,  and  amongst  them  that  of  Roe  v,  Tranmar,  Willes,  682, 
^Aon■^  *2  Wils.  75,  where  T.  K.,  being  seised  in  fee  of  certain  premises, 
'^  -^  by  lease  and  release,  in  consideration  of  natural  love  to  his 
brother  C.  K.,  and  of  1007.,  granted,  released,  and  confirmed  to  the  said 
C  K.  the  said  premises  after  the  death  of  him  the  said  T.  K.,  to  hold  to 
the  said  G.  K.  and  the  heirs  of  his  body,  and,  after  their  decease,  to  J. 
W.,  eldest  son  of  his  the  grantor's  well-beloved  uncle  J.  W.,  and  his  heirs 
and  assigns,  to  the  only  proper  use  of  the  said  J.  W.  the  younger,  his 
executors,  administrators,  or  assigns,  for  ever,  the  said  J.  W.  the  younger 
paying  to  the  child  or  children  of  his  the  grantor's  brother  S.  K.  200t, 
and  for  want  of  such  children,  to  other  nephews  and  nieces  therein  men- 
tioned, and  for  want  of  such  children  the  estate  was  to  be  free  from  the 
payment  of  the  sum  of  200Z. ;  the  release  contained  covenants  from  the 
grantor,  that  he  was  seised  in  fee,  and  that  it  should  be  lawful  for  G.  Ki 
or  J.  W.  the  younger,  after  his  the  grantor's  death,  peaceably  and 
quietly  to  hold,  &c. ;  and  it  was  thereby  covenanted,  granted,  and  agreed 
by  and  between  the  said  parties,  that  all  fines,  recoveries,  and  other 
assurances  of  the  said  premises  already  levied,  suffered,  and  executed  by 
and  between  the  said  parties  should  enure  to  and  for  the  only  use  and 
behoof  of  G.  K.  and  the  heirs  of  his  body,  and,  for  want  of  such  issue,  to 
the  use  of  J.  W.  the  younger,  his  heirs  and  assigns  for  ever.  At  the 
time  of  executing  the  deeds,  G.  K.  paid  202.,  part  of  the  consideration, 
in  money,  and  gave  his  note  for  the  remainder ;  and  a  receipt  was  signed 
by  T.  K.  for  the  whole  sum :  T.  K.  continued  seised  until  his  death :  G« 

(a)  See  Doongiworth  «.  Blair,  1  Keeo,  79a ;  Mosely  «.  Motteaz,  10  M.  A  W.  633,  642.t 
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K.  died  without  issue :  It  was  unanimously  resolved,  that,  though  the 
deed  would  not  operate  as  a  release,  because  it  granted  a  freehold  in 
future,  which  cannot  by  law  be  done,  yet  the  deed  of  release  operated 
a»  a  covenant  to  stand  8ei»ed  to  the  use  ofST.  W.  ;(a)  that  all  the 
*particular  rules  that  have  been  laid  down  with  respect  to  cove-  rucAog 
nants  to  stand  seised,  concurred  in  that  case ;  for,  there  was, — 
1.  a  deed, — 2.  words  sufficient  to  make  a  covenant ;  there  being  not  only 
the  word  grants  which  has  been  often  construed  as  a  word  of  covenant, 
but  the  grantor  likewise  expressly  covenanted  in  two  places  in  the  deed 
that  the  estate  should  go  to  J.  W.  in  such  manner  as  he  had  granted  it, 
— 3.  the  grantor  was  actually  seised  at  the  time  of  the  grant, — 4.  the 
intent  of  the  grantor  was  plain  that  J.  W.  should  have  the  estate  after 
the  death  of  G.  K.  without  issue,  for  it  is  so  said  in  express  words  in 
three  places  in  the  deed; — and,  lastly,  there  was  a  proper  considera- 
tion to  raise  the  use,  for  J.  W.  is  called  in  the  deed  eldest  son  of  h%%  well- 
beloved  uncle  J.  W. :  and,  indeed,  if  it  were  not  so  eaid  in  the  deed,  his 
relation  to  the  grantor  might  be  averred  and  proved,  according  to  the 
case  of  Goodtitle  v.  Pitto,  2  Stra.  934,  93t5,  and  several  cases  there  cited 
oat  of  Lord  Coke's  Reports.  The  only  reason  why  words  of  mere  agree- 
ment were  held  to  amount  to  a  lease  in  law  before  the  late  statute,  was, 
that  effect  might  be  given  to  the  intention  of  the  parties.  But,  if  the  law 
had  been  as  it  is  now,  the  court  would  in  those  cases  have  given  the 
words  their  natural  meaning.  That  that  is  so,  is  clear  from  two  or  three 
cases  where  it  has  been  held  that  the  same  words  may  operate  as  either 
a  lease  or  an  agreement  according  to  the  possibility  of  passing  the  estate 
by  those  words  or  not.  Thus,  in  Mayfield  v.  Robinson,  7  Q.  B.  486  (E.  G. 
L«  R.  vol.  53),  by  agreement,  dated  April  14th,  1804,  not  under  seal, 
between  M.  and  N.,  it  was  agreed  that  N.  should  rent  of  M.  the  ferry  called 
D.  for  62.  6«.  per  annum,  to  be  paid  half-yearly,  for  which  N.  was  to  hare 
the  sole  use  of  the  ferry  and  whatever  profit  might  accrue  from  it  for  the 
time  he  held  the  same ;  and  the  agreement  proceeded,  ^^  Be  it  also  known 
that  N.  has  this  day  brought  of  M.  the  great  ferry-boat,  for  the  sum 
♦of  20i.,  of  which  6Z.  shall  be  paid,"  fcc, — ^instalments  of  6i.  to  r^^oq 
be  paid  yearly  on  April  6th,  the  first  in  1805 :  and  it  was  held,  ^ 
that  the  instrument,  purporting  to  convey  an  incorporeal  hereditament, 
was  not  a  lease,  because  not  under  seal.  [Jervis,  C.  J. — There,  the 
intitrument  could  not  be  a  lease.]  In  Bacon's  Abridgment,  title  Leaeee 
and  Termefor  Years  (K),  it  is  said :  «  Where  one  by  articles  covenants, 
grants,  and  agrees  with  J.  S.  that  he  shall  have  such  lands,  or  have, 
bold,  and  enjoy  such  lands  for  so  many  years,  these  are  words  sufficient 
to  show  a  present  contract  for  the  lessee's  enjoying  of  those  lands,  and 
therefore  amount  to  a  present  lease  of  them  as  effectually  as  if  there 
bad  been  the  words  dimisit,  locavit,  or  such  like :  and,  though  there 
were  in  the  same  articles  a  covenant  to  make  a  good  and  perfect  lease 

(a)  Sm  Doe  d.  Dyke  «.  Whittiogham,  4  Taunt  20. 
VOL.  XVI. — 38 
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as  coansel  should  deyise,  yet  that  would  not  prevent  or  destroy  th« 
operation  of  the  first  words  as  a  present  lease  ;  such  covenant  only  being 
in  majorem  cautelam,  that  the  lessee  might  require  further  assurance, 
by  fine,  or  the  like,  if  he  found  it  necessary.  And  the  difierence  is, 
where  such  articles  by  way  of  covenant  are  made  by  him  who  is  owner 
of  the  land ;  and  where  they  are  made  by  a  stranger,  or  one  who  has 
then  nothing  in  the  lands :  in  the  first  case,  they  amount  to  a  present 
and  absolute  lease;  but  not  in  the  other,  because  a  man  cannot  be  sup- 
posed to  lease  what  he  has  not :  or,  if  it  might  be  so  supposed,  yet, 
when  it  appears  in  the  very  articles  that  he  has  nothing  in  the 
lands,  his  covenant  then  can  have  no  other  construction,  but  that  he 
will  procure  the  owner  of  the  lands  to  permit  the  covenantee  to  hold 
and  enjoy  those  lands ;  which  is  the  proper  and  natural  interpretation 
of  the  words  of  the  covenant,  when  be  himself  has  nothing  whereof  to 
make  a  lease/'  So,  when  the  parties  here,  knowing,  or  being  bound  to 
know,  that  they  cannot  make  a  demise  except  under  seal,  agree  as  they 
*d^01  ^^^^  done,  the  court  ^should  assume  that  they  intended  to  make 
^  an  agreement  which  they  could  make,  rather  than  one  which  by 
law  they  could  not  make.  This  point  has  recently  been  under  the  con- 
sideration  of  the  Court  of  Queen's  Bench,  in  Tress  t;.  Savage,  4  Ellis 

6  B.  86  (E.  C.  L.  R.  vol.  82),  where  the  court  gave  effect  to  the  instru* 
ment  as  an  agreement,  though  void  as  a  lease.  There,  T.  and  S.,  after 
the  statute  8  &  9  Vict.  c.  106  came  into  operation,  executed  a  written 
instrument  not  under  seal,  by  which  T.  agreed  to  let  and  S.  to  hire  land 
for  a  term  exceeding  three  years,  at  a  rent  payable  monthly.  S.  entered ; 
and  it  was  afterwards  orally  agreed  that  the  rent  should  be  paid  quar- 
terly. It  was  held,  that  the  statute  8  &  9  Vict,  c,  106,  s.  8,  though 
rendering  the  lease  void,  as  not  being  by  deed,  still  made  it  Toid  only 
as  a  lease,  and  did  not  prevent  it  from  indicating  the  terms  on  which  S. 
held  as  tenant  from  year  to  year ;  and  that,  consequently,  S.'s  tenancy 
might  be  determined,  during  the  term,  by  a  half-year's  notice,  but  at 
the  end  of  the  term,  expired  without  notice.  [Williams,  J.,  referred 
to  Burton  v.  Reevell,  16  M.  &  W.  SOT.f]     That  case  turned  upon  the 

7  &  8  Vict.  0.  76,  which  was  only  in  force  nine  months,  and  the  words 
of  which  were  altogether  different  from  those  of  the  present  act.  [Jbr- 
VIS,  C.  J. — The  simple  question  on  the  second  plea,  is,  whether  this 
instrument  is  void.]  As  a  lease,  no  doubt  it  is :  but  the  plaintiff  merely 
seeks  to  use  it  as  an  agreement.  It  is  an  agreement  of  a  very  peculiar 
nature. 

The  third  plea  raises  the  point  which  was  settled  in  Pordage  v.  Colo^ 
1  Wms.  Saund.  319  2.,  where  it  was  held,  that,  if  it  be  agreed  betweeo 
A.  and  B.,  that  B.  shall  pay  A.  a  sum  of  money /or  his  lands,  &c.,  o»  a 
particular  day^  these  words  amount  to  a  covenant  by  A.  to  convey  the 
lands ;  for,  agreed  is  the  word  of  both :  but  it  is  an  independent  oove- 
nant,  and  A.  may  bring  an  action  for  the  money  before  any  conveyance 
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by  him  of  the  land.     *It  is  plain  that  neither  party  intended 
that  the  execution  of  the  transfer  should  be  postponed  until  the 
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defendant  had  got  evidence  of  the  seisin.     [Jervis,  C.  J. — The  instru- 
'  ment  contains  an  acknowledgment  on  the  plaintiff's  part  that  he  has 

received  full  satisfaction  for  the  rent  and  purchase.  The  payment  is 
valueless  to  the  plaintiff  unless  the  defendant  executes  the  transfer.  It 
is  like  an  acknowledgment  of  the  receipt  of  the  purchase-money  by 
bills,  which  the  purchaser  is  to  endorse.  The  amount  does  not  become 
money  had  and  received  until  the  money  is  paid.]  That  disposes  of  the 
third  plea.  The  case  is  very  like  that  of  Oibson  v.  Goldsmid,  1  Jurist, 
N.  S.  1.  There,  by  indenture  of  dissolution  of  a  partnership,  the 
defendant,  in  consideration  of  the  covenant  therein  contained  on  the 
part  of  the  plaintiff,  assigned  to  the  plaintiff  certain  shares  in  a  foreign 
gas-company,  which  by  the  deed  were  recited  to  pass  by  the  delivery  of 
the  certificates,  and  covenanted  with  him  for  further  assurance ;  and  by 
the  same  indenture  the  plaintiff,  in  consideration  of  such  assignment, 
covenanted  to  indemnify  the  defendant  against  certain  partnership  debts. 
Upon  the  execution  of  the  deed,  the  certificates  of  the  shares  were 
haaded  over  to  the  plaintiff,  but  certain  formal  acts,  required  to  be  done 
I  by  the  law  by  which  the  company  was  regulated,  before  the  property 

in  the  shares  could  be  effectually  vested  in  the  plaintiff,  were  not  per- 
formed. It  was  held,  that,  inasmuch  as,  upon  the  construction  of  the 
whole  deed,  the  plaintiff's  covenant  of  indemnity  and  the  defendant's 
covenant  as  to  the  shares,  were  legally  independent  of  each  other,  a 
breach  of  the  covenant  of  indemnity  by  the  plaintiff,  subsequent  to  the 
execution  of  the  deed,  did  not  constitute  a  ground  of  defence  to  a  bill 
by  the  plaintiff  for  the  specific  performance  by  the  defendant  of  the 
covenant  for  further  assurance,  by  performing  the  formal  acts  necessary 
to  be  *done  in  order  effectually  to  vest  the  property  of  the  shares  r«4 09 
in  the  plaintiff.  ^ 

Himyman^  contri. — ^The  instrument  in  question  is  a  lease  for  five 
years,  with  a  purchasing  clause  at  the  expiration  of  that  time ;  there- 
ifbre  it  is  void  altogether  by  the  statute,  or,  if  not  void  altogether,  it  is 
void  as  a  lease,  and  so  the  defendant  does  not  get  what  he  contracted 
for.  The  second  plea  alleges  that  the  instrument  declared  upon  was 
entered  into  after  the  passing  of  the  8  &  9  Vicf.  c.  106,  and  purported 
to  be  and  was  and  is  a  lease  of  tenements  and  hereditaments  which  at 
^  the  time  of  the  making  and  passing  of  the  said  act  was  required  by  law 

to  be  in  writing,  being  a  lease  of  tenements  and  hereditaments  for  more 
than  three  years:  and  that  allegation  is  not  traversed.  There  are 
words  of  present  demise,  which,  before  the  statute,  would  clearly  have 
made  this  a  lease.  Under  the  fourth  section  of  the  7  &  8  Vict.  c.  76, 
an  agreement  such  as  this  might  take  effect  as  an  agreement  to  execute 
a  lease :  but,  since  the  8  &  9  Yict.  c.  106,  s.  8,  it  is  altogether  void. 
[Maulb,  J. — The  7  &  8  Yict.  c.  76,  was  a  notorious  statutory  blunder. 
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It  was  incongruoas  and  impossible  of  operation ;  and  its  absurdities 
were  so  great  that  the  framers  themselves  had  no  very  distinct  notion 
of  its  meaning.]  That  distinction  is  pointed  out  in  Tress  v.  Savage,  4 
Ellis  &  B.  36  (E.  C.  L.  R.  vol.  81).  The  rule  cited  from  S^heppard's 
Touchstone  and  Bacon's  Abridgment  must  be  taken  subject  to  this 
qualification,  that  the  giving  the  instrument  the  substituted  construc- 
tion is  not  in  contravention  of  any  statute :  nor  can  that  rule  apply  to 
a  case  where  it  was  the  intention  of  the  grantee  to  have  the  right  to 
purchase  the  premises  at  the  end  of  five  years,  and  to  have  the  use  of 
them  in  the  mean  time.  [Jbrvis,  0.  J. — The  intention  was,  to  pass  a 
^lOQi  present  ^interest.  Maulb,  J. — Parties  must  be  assumed. to  have 
^  contemplated  the  state  of  the  law  at  the  time  they  entered  into 
the  contract.  The  case  of  the  covenant  to  stand  seised  is  certainly  a 
very  strong  one.]  The  statute  expressly  says  that  the  instrument 
shall  be  void.  Tress  v.  Savage  clearly  has  no  bearing  unfavourable  to 
the  defendant's  view :  the  same  thing  had  before  been  determined  as 
to  agreements  which  were  void  by  the  statute  of  frauds ;  though  void 
altogether,  yet,  at  the  end  of  the  term,  the  tenant  was  bound  to  quit 
without  notice :  Doe  d.  Tilt  v.  Stratton,  4  Bingh.  446  (E.  C.  L.  R.  vol. 
13),  1  M.  &  P.  188.  In  Mayfield  t;.  Robinson,  7  Q.  B.  486  (E.  C.  L. 
R.  vol.  53),  it  was  not  decided  that  the  agreement  was  a  valid  agree* 
ment,  but  merely  that  no  stamp  was  necessary.  [Maulb,  J. — Do  not 
the  court  afiirm  it  as  an  agreement  ?]  It  was  a  mere  question  of 
admissibility  of  evidence.  It  is  submitted  that  this  instrument  is  void 
as  a  lease,  and  not  valid  as  an  agreement.  Assuming  that  the  instru- 
ment in  question,  though  void  as  a  lease,  may  still  be  valid  as  an  agree- 
ment, the  defendant  does  not  get  what  he  bargained  for.  The  701.  was 
paid  for  a  kagey  and,  unless  the  defendant  got  a  valid  lease,  he  never 
received  the  consideration  for  which  he  stipulated :  Swatman  t^.  Ambler, 
8  Exch.  72.t 

The  question  on  the  thif  d  plea  arises  on  the  stipulation  in  the  agree- 
ment that  the  defendant  shall  immediately  do  and  execute  all  acts 
necessary  to  transfer  and  vest  the  shares  in  the  plaintiff.  That  evi- 
dently means,  that  he  shall  do  so  immediately  on  the  plaintiff's  pro- 
ducing his  title.  The  plaintiff  is  now  suing,  as  well  for  the  rent  during 
the  five  years,  as  for  the  purchase-money  for  the  fee.  The  meaning  of 
the  agreement  is,  that  the  defendant  is  entitled  to  be  satisfied  at  once 
as  to  the  title,  though  he  is  not  to  have  the  conveyance  until  the  expi- 
*4^4T  ^^^^^^  ^^  ^^^  ^®''™*  [Jkrvis,  C.  J. — That  cannot  be  *so.  The 
^  two  covenants  are  independent.  The  third  plea  clearly  cannot 
be  supported.] 

Broton^  in  reply. — [Jekvis,  C.  J. — Confine  yourself  to  the  first  point. 
What  was  the  intention  of  the  parties  here?  Why,  clearly,  to  pass  an 
interest  in  the  premises.  Can  we  hold  that  the  primary  intention  of 
the  parties  is  to  be  frustrated,  because  the  agreement  cannot  take  effect 
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in  one  way  ?]  In  the  notes  to  Gainsford  v.  Oriffitb,  1  Wm8.  Saund.  60  (2), 
it  is  said:  *^In  all  cases  where  sereraJ  covenants  are  contained  in  a 
deed,  the  courts  endeavour  to  ascertain  the  intention  of  the  parties 
from  an  attentive  consideration  of  the  whole  deed,  and  construe  the 
covenants  either  a^  independent  or  as  restrictive  of  each  other  accord- 
ing to  such  apparent  intention."  Again,  p.  60  a,  n.  (4), — <«  The  chief 
object  of  courts  of  law,  is,  to  discover  the  true  meaning  of  the  parties, 
and  to  construe  the  covenants  accordingly."  By  the  construction  con- 
tended for  on  the  other  side,  this  contract  would  be  wholly  made  void. 
As  to  the  purchase,  it  clearly  was  intended  as  an  agreement :  and  the 
court  will  construe  it  in  the  only  way  in  which  it  can  have  any  effect  at 
all,  viz.  as  an  agreement.  Assuming  that  the  parties  did  intend  to 
make  a  present  demise  for  five  years,  if  that  intention  cannot  be  car- 
ried out,  there  is  no  reason  why  effect  should  not  be  given  to  the  more 
general  intention, — that  the  defendant  should  have  possession  of  the 
premises  for  the  five  years,  and  have  the  option  of  purchasing  them  at 
the  end  of  that  time.  [Cresswell,  J. — Suppose  you  had  before  you  an 
agreement  containing  words  of  present  demise,  such  as  before  the  8  k 
9  Vict.  c.  106  would  have  been  held  to  operate  as  a  lease,  would  you 
now  say  that  it  was  a  lease  7]  It  might  still  have  effect  as  an  agree- 
ment, though  void  as  a  lease.  It  is  impossible  to  put  any  limit  to  the 
mischief  that  must  '^result  from  holding  otherwise.  [Cress-  r^c^of- 
WBKiL,  J. — The  legislature  intended  to  encounter  all  the  peril  you  ^ 
allude  to,  when  they  made  the  alteration  in  the  terms  of  the  enactment 
in  this  act  from  those  of  the  former  act.]  Cur.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  question  in  this  case  is,  whether  the  instrument  set  forth  in  the 
declaration  is  a  lease  or  an  agreement.  If  it  is  a  lease,  it  is  void  by 
the  statute  8  &  9  Vict.  c.  106,  s.  3,  and  the  defendant  is  entitled  to 
judgment:  if  it  is  an  agreement,  it  is  not  within  the  statute,  and  the 
plaintiff  will  succeed. 

It  was  admitted,  during  the  argument,  that  the  instrument  would 
have  been  a  lease,  if  it  had  been  made  before  the  recent  statute ;  but  it 
was  contended  that  it  ought,  since  the  passing  of  that  act,  to  be  held  to 
be  an  agreement  only,  because,  if  it  is  a  lease,  it  is  void,  and.  it  could 
not  have  been  the  intention  of  the  parties  to  make  a  void  instrument. 

The  rule  to  be  collected  from  all  the  cases,  is,  that  «<  the  intention  of 
the  parties,  as  declared  by  the  words  of  the  instrument,  must  govern 
the  construction:"  per  Lord  Ellenborough,  in  Poole  v.  Bentley,  12 
East,  168.  And  the  court  will,  if  possible,  put  such  a  construction 
upon  it  as  will  effectuate  the  intention  of  the  parties,  rather  than  de- 
feat it. 

The  question,  then,  is,  what  was  the  intention  of  the  parties  when 
this  instrument  was  made  7  Doubtless,  they  intended  to  make  an  instru- 
ment which  should  have  some  operation.    But,  did  they  intend  to  make 
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a  lease,  or  an  agreement  ?  If  the  former,  they  have  not  done  what  thej 
intended,  because  the  lease  is  void  by  the  statute.  The  intention  of  the 
parties  must  be  collected  from  the  instrument  itself.  The  rule  is  well 
♦4<ifil  ^^P^*^''^®^  *^y  Lawrence,  J.,  in  the  case  of  Morgan  v.  Bissell,  3 
^  Taunt.  65, — <<  Where  there  is  an  instrument  by  which  it  appears 
that  one  party  is  to  give  possession,  and  the  other  to  take  it,  that  is  a 
lea^,  unless  it  can  be  collected  from  the  instrument  itself  that  it  is  an 
agreement  only  for  a  lease  to  be  afterwards  made."  But  it  is  unneces- 
sary to  refer  to  the  cases,  which  are  all  collected  by  Sir  Robert  Corny n 
in  his  useful  work  upon  the  law  of  Landlord  and  Tenant.  It  is  admit- 
ted, that,  before  the  statute,  this  instrument  would  have  been  held  to 
be  a  lease ;  and,  if  the  true  rule  be,  that  the  intention  of  the  parties  as 
declared  by  the  words  of  the  instrument,  must  govern  the  construction, 
it  is  clear  that  the  parties  intended  this  instrument  to  operate  as  a 
lease.  It  is  void  as  a  lease,  and  the  defendant  is  therefore  entitled  to 
our  judgment. 

J.  Brown  applied  for  judgment  for  the  plaintiff  on  the  demurrer  to 
the  third  plea,  it  having  been  conceded  during  the  argument  that  that 
plea  could  not  be  supported. 

Jervis,  C.  J. — Our  judgment  was  intended  to  apply  only  to  the  de- 
murrer to  the  replication  to  the  second  plea.  We  understood  that  the 
third  plea  had  been  disposed  of  on  the  argument.  Consequently,  the 
judgment  will  be  for  the  plaintiff  on  the  demurrer  to  the  third  plea,  and 
for  the  defendant  on  the  demurrer  to  the  replication  to  the  second  plea. 

Judgment  accordingly. 


»4a7i  *^*^®  ^®^-  RICHARD  GOLDHAM,  Clerk,  v.  The  Rev. 
*'^'-l       SAMUEL  VALENTINE  EDWARDS,  Clerk.    June  9. 

To  a  deelsratioo  by  A.,  ma  incoming,  ag^st  B.,  «b  ontgoing  incumbent,  for  dilapidaUoDS  to  the 
rectory  hoase  and  premiBCi,  B.  pleaded)  that  A.,  being  rector  of  C,  and  B.  incumbent  of  D., 
it  was  agreed  between  them,  with  the  consent  of  their  respective  patrons  and  diocesans,  that 
they  should  ezohange  their  reepeetiTe  liTings,  and  **  that  A.  should  not  call  upon  B.  to  piij  for 
the  repairs  in  the  declaration  mentioned,  or  for  any  or  either  of  them :" — 

Held,  upon  motion  for  Judgment  non  obstante  veredicto  on  this  pfea,  that  it  did  not  utcetMrtljf 
disclose  a  simoniacal  contract 

Held  also,  that,  in  pleading  a  simoniacal  contract  under  the  81  Elis.  c  S,  s.  8,  it  need  not  b« 
alleged  that  *the  ^reement  was  made  corruptly ;  but  that  it  is  enough  if  the  circumstaaeei 
diseloied  by  the  plea  necessarily  show  that  the  agreement  was  eormpt  and  contrary  to  the 
statute. 

This  was  an  action  hy  an  incoming  against  an  outgoing  incombent, 
for  dilapidations  to  the  parsonage-house  and  premises. 

The  first  count  of  the  declaration  stated,  that,  by  the  law  and  custom 
of  England  hitherto  used  and  approved  of,  all  and  singular  the  rectors 
and  vicars  of  this  kingdom  for  the  time  being  are  bound  and  ought  to 
repair  and  sustain  all  and  singular  the  houses,  buildings,  and  tenements 
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of  and  belonging  to  their  respective  rectories  [and  vicarages],  and  leave 
the  same  so  repaired,  supported,  and  sustained,  to  their  successors,  and, 
in  default  of  so  doing,  are  bound  to  satisfy  so  much  as  should  be  neces- 
sary to  be  expended  or  paid  for  the  necessary  repairs  thereof:  That 
the  defendant  was  rector  of  the  parish  church  of  the  parish  of  Caldecot, 
in  the  county  of  Hertford,  and,  as  such  rector,  before  and  at  the  time 
of  his  resignation  thereinafter  mentioned,  was,  in  right  of  his'  said 
rectory,  seised  in  fee  of  and  in  the  chancel  of  the  said  parish  church  of 
Caldecot,  and  of  certain  houses,  buildings,  and  lands,  and  of  and  in 
divers  fences  to  the  said  lands  belonging :  That  the  defendant,  being 
so  seised  as  aforesaid,  resigned  the  same  rectory  to  the  bishop  of  the 
diocese  to  which  the  said  rectory  belonged,  which  bishop  then  accepted 
the  said  resignation  thereof,  he  the  said  bishop  having  competent  autho- 
rity to  accept  the  same ;  whereupon  and  whereby  the  said  rectory  be- 
came vacant :  That  the  plaintiff  was  afterwards,  in  *due  form  of 
law,  presented,  admitted,  instituted,  and  inducted  to  the  same 
rectory  so  void  by  the  resignation  of  the  defendant  as  aforesaid,  and 
thereby  became  rector  of  the  same  parish  church,  and  became  and  still 
continued  seised,  in  right  thereof,  of  and  in  the  said  chancel  of  the 
said  parish  church,  and  of  and  in  the  said  houses,  buildings,  lands,  and 
fences,  and  was  the  next  successor  of  the  defendant  of  and  to  the  same 
rectory :  Now,  the  plaintiff  in  fact  said,  that,  at  the  time  of  the  resigna- 
tion of  the  defendant,  the  said  chancel,  houses,  buildings,  and  fences 
were  and  still  remained  greatly  dilapidated  and  out  of  repair,  and  in 
great  decay  for  want  of  due  repairing  thereof,  and  were  so  left  by  the 
defendant  when  the  said  rectory  so  became  vacant;  and  that  the 
expenditure  suflScient  for  the  necessary  repairing  of  the  said  chancel, 
houses,  buildings,  and  fences,  would  amount  to  a  large  sum  of  money, — 
of  all  which  said  premises  the  defendant  afterwards,  and  after  the  plain- 
tiff was  so  presented,  admitted,  instituted,  and  inducted  as  aforesaid, 
bad  notice,  and  was  then  requested  by  the  plaintiff  to  pay  for  such 
necessary  repairs  as  aforesaid,  and  a  reasonable  time  for  the  defendant 
to  pay  for  the  same  elapsed  before  this  suit,  and  all  things  necessary 
happened  to  entitle  the  plaintiff  to  have  the  defendant  pay  for  the 
same ;  yet  that  the  defendant,  contriving  and  fraudulently  intending  to 
injure  the  plaintiff  in  this  behalf,  had  not  yet  paid  the  plaintiff  for  such 
necessary  repairs,  or  for  any  part  thereof,  although  often  requested  so 
to  do,  but  had  hitherto  altogether  neglected  and  refused,  and  still  did 
neglect  and  refuse  to  pay  him  the  same. 

The  second  count  stated,  that,  by  the  law  and  custom  of  England, 
hitherto  used  and  approved  of,  all  and  singular  the  vicars  of  this 
kingdom  for  the  time  being  are  bound  and  ought  to  repair  and 
sustain  all  and  singular  the  houses,  buildings,  and  tenements  of  and 


^belonging  to  their  respective  vicarages,  and  to  leave  the  same, 
so  repaired,  supported,  and  sustained,  to  their  successors,  and. 
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in  default  of  so  doing,  are  bound  to  satisfy  so  much  as  should  be  neces- 
sary to  be  expended  or  paid  for  the  necessary  repairs  xhereof :  That 
the  defendant  was  vicar  of  the  parish  church  of  the  parish  of  Newn- 
ham,  otherwise  Newenbam,  in  the  county  of  Hertford,  and  as  such 
yicar,  before  and  at  the  time  of  his  resignation  thereinafter  mentioned, 
was,  in  right  of  his  said  vicarage,  seised  in  fee  of  and  in  certain  houses, 
buildings,  and  lands,  and  of  and  in  divers  fences  to  the  said  lands 
belonging :  That  the  defendant,  being  so  seised  as  aforesaid,  resigned 
the  same  vicarage  to  the  bishop  of  the  diocese  to  which  the  said  vicar- 
age belonged,  which  bishop  then  accepted  the  said  resignation  thereof, 
he  the  said  bishop  having  competent  authority  to  accept  the  same, 
whereupon  and  whereby  the  said  vicarage  became  vacant :  That  the 
plaintiff  was  afterwards  in  due  form  of  law  presented,  admitted,  insti- 
tuted, and  inducted  to  the  same  vicarage,  so  void  by  the  resignation  of 
the  defendant  as  aforesaid,  and  thereby  became  vicar  of  the  same  parish 
church,  and  became  and  still  continued  seised  in  right  thereof  of  and 
in  the  said  houses,  buildings,  lands,  and  fences,  and  was  the  next  suc- 
cessor of  the  defendant  of  and  to  the  same  vicarage :  Now,  the  plain- 
tiff in  fact  said,  that,  at  the  time  of  the  resignation  of  the  defendant, 
the  said  houses,  buildings,  and  fences  were  and  still  remained  greatly 
dilapidated  and  out  of  repair,  and  in  great  decay  for  want  of  due  repair- 
ing thereof,  and  were  so  left  by  the  defendant  when  the  said  vicarage 
so  became  vacant ;  and  that  the  expenditure  sufficient  for  the  necessary 
repairing  the  said  houses,  buildings,  and  fences  would  amount  to  a  large 
sum  of  money, — of  all  which  said  premises  the  defendant  afterwards, 
and  after  the  plaintiff  was  so  presented,  admitted,  instituted,  and  in- 
ducted as  aforesaid,  had  due  '''notice,  and  was  then  requested  by 
the  plaintiff  to  pay  for  such  necessary  repairs  as  aforesaid,  and 
a  reasonable  time  for  the  defendant  to  pay  for  the  same  elapsed  before 
this  action,  and  all  things  necessary  happened  to  entitle  the  plaintiff 
to  have  the  defendant  pay  for  the  same;  yet  that  the  defendant,  con- 
triving and  fraudulently  intending  to  injure  the  plaintiff  in  that  behalf, 
had  not  yet  paid  the  plaintiff  for  such  necessary  repairs,  or  for  any 
part  thereof,  although  often  requested  so  to  dp,  but  had  hitherto  alto- 
gether neglected  and  refused,  and  still  did  neglect  and  refuse,  to  pay 
him  the  same :  And  the  plaintiff  claimed  500Z. 

The  defendant  pleaded, — first,  as  to  the  first  count,  that  the  chancel, 
houses,  buildings,  and  fences,  in  the  first  count  mentioned,  were  not, 
nor  was  any  part  thereof,  dilapidated,  out  of  repair,  or  in  decay,  nor 
were  they,  nor  was  any  part  thereof,  so  left  by  the  defendant,  as 
alleged. 

Secondly,  as  to  the  first  count,  that  the  defendant  had  not  such 
notice,  and  was  not  requested  by  the  plaintiff,  as  therein  alleged. 

Thirdly,  to  the  first  count,  that  a  reasonable  time  for  the  defendant 
to  pay  for  the  said  repairs  had  not  elapsed,  as  alleged. 
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Foarthly,  to  the  second  count,  that  the  said  houses,  buildings,  and 
fences  in  the  second  count  mentioned,  were  not,  nor  was  any  part 
thereof,  dilapidated,  out  of  repair,  or  in  decay,  nor  were  they,  nor  was 
any  part  thereof,  so  left  by  the  defendant,  as  alleged. 

Fifthly,  to  the  second  count,  that  the  defendant  bad  not  notice,  and 
was  not  requested,  as  in  the  said  second  count  alleged. 

Sixthly,  to  the  second  count,  that  a  reasonable  time  for  the  defend* 
ant  to  pay  for  the  repairs  therein  mentioned,  had  not  elapsed,  as 
alleged. 

Seventhly,  that,  whilst  the  defendant  was  rector  of  *Caldecot,  r^,^^* 
and  vicar  of  Newnham,  as  in  the  declaration  mentioned,  the  ^ 
plaintiff  was  chaplain  of  the  Central  London  District  School,  and  that 
the  plaintiff  and  the  defendant  thereupon^  with  the  consent  of  their  re- 
%pective  patrons  and  dioeeeane^  agreed  to  exchange  their  respective  livings 
in  their  then  state  and  condition^  and  that  the  plaintiff  should  not  call 
upon  the  defendant  to  pay  for  the  repairs  in  the  declaration  mentioned^ 
or  for  any  or  either  of  them;  that  the  said  exchange  was  afterwards,  in 
pursuance  of  the  said  agreement,  carried  into  effect,  and  that  the  plain- 
tiff thus,  and  not  otherwise,  became  successor  of  the  defendant  in  the 
said  rectory  and  vicarage,  as  in  the  declaration  mentioned. 

Eighthly,  as  to  the  first  count  so  far  as  it  related  to  white-washing 
the  said  chancel,  and  as  to  the  second  count  so  far  as  it  related  to 
painting  and  whitewashing  the  buildings  therein  mentioned,  that,  whilst 
the  defendant  was  rector  of  Caldecot  and  vicar  of  Newnham,  as  in  the 
declaration  mentioned,  the  plaintiff  was  chaplain  of  the  Central  LondoB 
District  School,  and  that  the  plaintiff  and  the  defendant  thereupon^ 
with  the  consent  of  their  respective  patrons  and  diocesans,  agreed  to* 
exchange  their  respective  livings,  which  exchange  was  afterwards,,  iik 
pursuance  of  the  said  agreement,  carried  into  effect,  and  that  the  yhl»* 
tiff  thus,  and  not  otherwise,  became  successor  of  the  defendant  in  the 
said  rectory  and  vicarage,  as  in  the  declaration  mentioned ;  that  the 
matters  in  the  introductory  part  of  that  plea  mentioned  were  part  of 
the  dilapidations  and  wants  of  repair  for  which  this  action  was  brought ; 
that,  at  the  time  of  the  said  exchange,  the  defendant  was  lawfully  pos- 
sessed, as  of  his  own  property,  of  certain  fixtures  and  effects  in  and 
upon  the  said  vicarage,  which  the  plaintiff  was  desirous  of  purchasing 
of  the  defendant ;  and  that  thereupon,  in  consideration  that  the  defend-^ 
ant,  at  the  request  of  the  plaintiff,  would  sell  and  relinquish  to  the 
plaintiff  *the  said  fixtures  and  effects  at  a  reduced  price,  the  r^AAq^ 
plaintiff  agreed  to  accept  the  same  d,i  such  reduced  price,  in  sa-  '- 
tisfaction  and  discharge  of  that  part  of  the  claim  in  the  declaration 
mentioned  as  to  which  that  plea  was  pleaded ;  and  that  the  defendant 
did,  in  pursuance  of  the  said  agreement,  sell  and  relinquish  to  the 
plaintiff  the  said  fixtures  and  effects  at  such  reduced  price,  and  that  the 
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plaintiff  then  accepted  the  same  in  full  Batisfaction  .and  discharge  of  the 
said  part  of  the  claim  in  the  declaration  mentioned. 

Ninthly,  that,  before  any  or  either  of  the  said  supposed  breaches  of 
duty  in  the  declaration  mentioned,  the  plaintiff,  otherwise  than  by 
either  of  the  agreements  in  the  preceding  pleas  mentioned,  and  not  by 
deed,  wholly  and  absolutely  absolved,  exonerated,  and  discharged  the 
defendant  from  the  payment  of  the  said  moneys,  and  every  part 
thereof. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  fourth,  fifth, 
sixth,  and  last  pleas. 

Replication  to  the  seventh  plea, — the  plaintiff  admits,  that,  whilst 
the  defendant  was  rector  of  Galdecot  and  vicar  of  Newnham,  the  plain- 
tiff was  chaplain  of  the  Central  London  District  School,  as  alleged  in 
the  seventh  plea,  and  that  the  plaintiff  and  defendant,  with  the  consent 
of  their  respective  patrons  and  diocesans,  agreed  to  exchange  their 
respective  livings,  and  that  the  exchange  was  afterwards,  in  pursuance 
of  such  agreement,  carried  into  effect,  and  that  the  plaintiff  thereby 
became  the  defendant's  successor  in  the  said  rectory  and  vicarage,  as  in 
the  declaration  mentioned ;  hut  the  plaintiff  joins  issue  on  so  much  of 
the  seventh  plea  as  alleges  that  [it  was  agreed  that]  the  plaintiff  should 
not  call  on  the  defendant  to  pay  for  the  repairs  in  the  declaration  men- 
tioned^ or  any  or  either  of  thenu{a) 

*  li^l  *RepHcation  to  the  eighth  plea, — And  as  to  the  eighth  plea, 
-^  the  plaintiff  admits,  that,  whilst  the  defendant  was  rector  of  Gal- 
decot and  vicar  of  Newnham,  the  plaintiff  was  chaplain  of  the  Central 
London  District  School,  as  therein  alleged,  and  that  the  plaintiff  and 
defendant,  with  the  consent  of  their  respective  patrons  and  diocesans, 
agreed  to  exchange  their  respective  livings,  and  that  the  said  exchange 
was  afterwards,  in  pursuance  of  the  said  agreement,  carried  into  effect, 
and  that  the  plaintiff  thus,  and  not  otherwise,  became  the  defendant's 
successor  in  the  said  rectory  and  vicarage,  as  in  the  declaration  men- 
tioned ;  and  that  the  white-washing  of  the  said  chancel,  and  the  paint- 
ing and  white-washing  the  buildings  in  the  eighth  pleas  referred  to,  are 
part  of  the  dilapidations  and  wants  of  repair  for  which  this  action  was 
brought ;  but  the  plaintiff  joins  issue  on  the  residue  of  the  eighth  plea. 

At  the  trial  of  the  issues  of  fact,  before  Maule,  J.,  at  the  last  Assizes 
at  Hertford,  a  verdict  was  found  for  the  plaintiff  on  all  the  issues  except 
tbe  seventh,  and  on  that  the  jury  found  for  the  defendant. 

Montagtu  Chambers^  in  Easter  Term  last,  obtained  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit,  on  the  ground  that  the  contract  dis- 

(«)  !Dh«re  were  alBa  dennrrers  to  the  seventh  and  ninth  pleas,  on  the  gronnd,  m  to  the  fomer, 
"  Chst  Ibe  alleged  terms  of  exchange  are  simoniaoal  and  Toid/'  and  as  to  the  latter,  <*  that,  if  the 
alleged  exoneration  was  before  the  plaintiff  was  sneoessor,  he  was  not  in  a  position  to  exonerate, 
•nd*  if  after,  then  that  his  right  to  be  paid  for  dilapidations  could  not  be  discharged  without  deed 
or  without  a  consideration,  and  that,  as  no  consideration  is  stated,  none  can  be  implied  :*'  but  the 
I  i«vere  not  argued. 


16  COMMON  BENCH.    (7  3.  SCOTT.)  448 

closed  in  the  seventh  plea  was  simoniacal  and  void  by  the  81  Elus.  c.  6, 
88.  5,  8,  and  12  Anne,  stat.  2,  c.  12,  s.  2. 

Ckannell,  Serjt.,  and  T.  Chambers^  on  a  subsequent  *day  in  r^^A^M 
the  same  term,  showed  cause. — The  ground  of  this  motion  is,  '- 
that  the  plea  affords  no  defence  to  the  action,  inasmuch  as  the  contract 
it  sets  up  is  simoniacal  and  void,  by  the  31  Eliz.  c.  6,  s.  8.  That  sec- 
tion enacts,  that,  <«  if  any  incumbent  of  any  benefice  with  cure  of  souls, 
do  or  shall  corruptly  resign  or  exchange  the  same,  or  corruptly  take  for 
or  in  respect  of  the  resigning  or  exchanging  of  the  same,  directly  or 
indirectly,  any  pension,  sum  of  money,  or  benefit  whaUoever^  that  then, 
as  well  the  giver  as  the  taker  of  any  such  pension,  sum  of  money,  or 
other  benefit  corruptly^  shall  lose  double  the  value  of  the  sum  so  given, 
taken  or  had ;  the  one  moiety,  as  well  thereof  as  of  the  forfeiture  of 
double  value  of  one  year's  profit  before  mentioned,  to  be  to  the  Queen's 
Majesty,  her  heirs  and  successors,  and  the  other  moiety  to  him  or  them 
that  will  sue  for  the  same,  by  action  of  debt,  bill,  or  information,  in  any 
of  Her  Majesty's  courts  of  record,  in  which  no  essoin,  &c.,  shall  be 
allowed."  There  are  two  principal  objections  to  the  plaintiff*8  right  to 
recover  here, — first,  that,  if  the  contract  stated  in  the  seventh  plea  be 
simoniacal,  simony  should  have  been  replied, — secondly,  if  it  were  un- 
necessary for  the  plaintiff  to  reply  simony,  it  must  be  upon  the  ground 
that  the  plea  discloses  a  contract  necessarily  simoniacal  upon  the  face 
of  it,  and  then,  the  plaintiff  being  party  to  it,  he  is  not  legally  successor 
in  the  benefice,  and  therefore  not  entitled  to  sue  for  dilapidations. 

1.  Simony,  like  usury,  is  a  statutable  defence  on  the  ground  of  ille- 
gality. It  must  be  pleaded ;  and  it  is  a  necessary  ingredient  that  the 
contract  must  be  corruptly  made.  The  word  «  corruptly"  is  important. 
In  Barret  v.  Glubb,  2  Sir  W.  Bla.  1052,  De  Grey,  C.  J.,  says :  "An  ad- 
vowson  is  a  temporal  right ;  not,  indeed,  jus  habendi,  but  jus  dispo- 
nendi.  The  exercise  of  that  right  is,  by  presentation.  The  right  itself 
is  a  valuable  right,  *and  therefore  an  ad  vowson  is  held  to  be  assets  r^AAt^ 
in  case  of  lineal  warranty :  Doddr.  2,  23.  It  is  real  assets  in  the  ^ 
hands  of  the  heir :  Robinson  t;.  Tonge,  Dom.  Proc.  1780,  2  Stra.  879, 
8  Bro.  P.  C.  656,  or  1  Bro.  P.  C.  (Toml.  Ed.)  114,  8  P.  Wms.  401  (in 
Cane.)  And  the  trustee  or  mortgagee  of  an  advowson  is  bound  to  pre- 
sent the  clerk  of  the  cestui  que  trust  or  mortgagor.  Thus  far  it  is  a 
valuable  right,  and  properly  the  object  of  sale.  But  the  exercise  of 
this  right  is  a  public  trust,  and  therefore  ought  to  be  void  of  any  pecu- 
niary consideration  either  in  the  patron  or  presentee.  It  cannot,  it 
ought  not  to  produce  any  profit.  It  is  not  vested  in  guardian  in  socage, 
nor  is  he  accountable  for  any  presentation  made  during  the  infancy  of 
his  ward.  It  is  held  in  Hobart,  104,(a)  that  an  advowson  will  not  pa80 
by  the  words  <  commodities,  emoluments,  profits,  and  advantages/    In 

(a)  In  the  case  of  John  London  r.  The  Chapter  of  the  Collegiate  Cbnreh  of  the  Blessed  Yirgla 
Marj  of  SoathwelL 
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quare  impedit,  the  patron  ooold  at  common  law  recover  no  damages. 
In  writ  of  right  of  advowson,  he  must  lay  the  esplees  in  the  parson. 
Simony,  as  such,  was  unknown  to  the  common  law ;  though  I  agree  with 
my  Brother  Glyn  that  corrupt  presentation  was  [known]:  Burnet's 
Past.  Care,  22.  But,  what  is  or  is  not  simony  now  depends  on  the 
statute  of  the  81  Eliz.  c.  6,  which  did  not  adopt  all  the  wild  notions  of 
the  canon  law ;  but  has  defined  it  to  be  a  corrupt  agreement  to  present. 
In  Coke's  Entries,  516,  it  is  expressed  simoniac^  et  corrupt^ ;  but  the 
latter  is  the  legal  and  eifective  word."  Simony,  therefore,  is  not  to  be 
inferred  from  the  plea,  when  the  contract  is  not  expressly  alleged  to 
have  been  made  corruptly.  [Grbsbwsll,  J. — Would  not  usury  be  in- 
ferred without  the  word  «<  corrupt,"  where  the  plea  disclosed  a  contract 
for  10  per  cent,  interest  ?]    Bebington  v.  Wood,  Sir  W.  Jones,  220,  is 
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an  '^authority  to  show  that  simony  is  not  to  be  intended  where  it 


is  not  specially  pleaded  and  averred.  [Gresswkll,  J. — ^What 
you  have  to  show  here,  is,  that  the  statements  in  the  seventh  plea  are 
consistent  with  the  absence  of  simony.]  Taking  the  5th  and  8th  sec- 
tions of  the  statute  together,  all  concerned  are  parties  to  the  corrupt 
contract.  In  Bacon's  Abridgment,  Simony  (F),  a  distinction  is  taken 
between  one  who  is  simoniacus  and  one  who  is  simoniac^  promotus : — 
«( The  person  promoted  in  pursuance  of  a  corrupt  contract  is  at  some 
times  simoniacus,  at  other  times  simoniac^  promotus.  In  the  former 
case,  wherein  he  is  a  party  or  a  privy  to  the  contract,  he  is  liable  to 
suffer  more :  but,  in  the  latter,  although  he  be  quite  a  stranger  thereto, 
he  is  to  a  certain  degree  involved  in  the  consequences  of  the  contract. 
The  design  is,  that,  if  a  sense  of  what  becomes  himself,  and  of  the 
duty  he  owes  to  the  public,  will  not  restrain  a  patron  from  being  guilty 
of  simony,  a  regard  for  the  person  whom  he  means  to  serve  may  do  it." 
<«  Neither  a  simoniacus  nor  a  simoniac^  promotus  can  sue  for  tithes, 
the  right  thereto  being  taken  away  by  the  corrupt  contract."  Again, 
(I),  it  is  said :  <«  The  possession  of  a  benefice  to  which  an  incumbent 
has  been  simoniacally  promoted,  may  be  recovered  by  an  assize  of  dar- 
rein presentment,  or  by  an  action  of  quare  impedit,"  Aj-e  there  any 
averments  in  this  plea  to  make  up  for  the  want  of  an  allegation  of 
corruption?  If  two  beneficed  clergymen  agree  to  exchange  their 
livings  in  their  then  state  and  condition,  if  it  appear  that  the  con- 
tract is  beneficial  to  one  only,  it  may  be  that  it  is  simoniacal.  But 
that  is  not  this  case.  Here,  the  dilapidations  must  be  assumed 
to  have  been  nil,  or  equal  in  value.  [Crksswell,  J. — Suppose  the 
agreement  had  been  that  502.  should  be  paid  for  dilapidations  on 
the  one  side,  could  the  other  side  say  that  the  real  amount  of 
the  difapidations  was   3002.,   and   therefore    that   the    contract   was 


^corrupt,  without  pleading  that  it  was  so  ?]   It  is  submitted  not. 
The  jury  have  found  that  what  was  done  here  was  done  with  the 
consent  of  the  respective  patrons  and  diocesans,  and  there  is  nothing 
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on  the  face  of  the  plea  which  necessarily  shows  corruption.  In  Downes 
V.  Craig,  9  M,  &  W.  166,t  Parke,  B.,  in  the  coarse  of  the  argument, 
says :  <«  The  plea  avers  that  there  was  an  agreement  to  exchange  their 
respective  livings  in  their  then  state  and  condition,  and  then  it  is  found 
that  there  was  no  ^specific  agreement  entered  into  upon  the  subject  of 
dilapidations,  but,  from  the  conduct  of  the  parties  at  the  time  of  and 
for  some  months  after  the  exchange  was  agreed  and  acted  upon,  it  is 
plain  that  neither  party  then  contemplated  any  claim  for  dilapidations. 
That  might  be  because  they  did  not  know  the  extent  of  the  dilapida- 
tions, and  they  might  conceive  that  the  amount  in  each  was  equal." 
Best,  C.  J.,  in  delivering  his  opinion  in  the  House  of  Lords  in  the  case 
of  Fletcher  v.  Lord  Sondes,  S  Bingh.  688,  speaking  of  exchange,  says, 
— «>  In  exchanges,  each  party  proposes  to  himself  some  benefit ;  the 
one  expects  to  get  more  profit,  the  other  a  more  healthy,  or  agreeable, 
or  advantageous  residence.  Tet  exchanges  are  expressly  allowed  by 
the  statute  of  Elizabeth,  because  exchanges,  though  productive  of  tem- 
poral advantages  to  one  or  both  parties,  are  not  the  vile  corrupt  con- 
tracts which  were  intended  to  be  prohibited  by  the  legislature.'*  It 
clearly  is  not  every  «<  benefit*'  that  can  bring  a  party  within  the  prohi- 
bition of  the  statute.  [Growdbr,  J. — The  argument  on  the  other  side 
will  be,  that  this  a  contract  for  a  positive  pecuniary  benefit  to  the  one 
side  or  the  other.]  There  clearly  would  be  no  benefit,  if  there  were  no 
dilapidations  to  the  buildings  belonging  to  either  living.  Suppose  the 
jury  here  had  found  that  there  was  a  difference  of  one  shilling  between 
the  value  of  the  dilapidations  of  the  respective  buildings,  would  they 
have  been  *warranted  in  finding  the  bargain  corrupt  ?  Must  there  r*  .^n 
not,  to  warrant  such  a  conclusion,  be  some  substantial  difference  ?  ^ 
[Williams,  J. — The  presence  or  absence  of  corruption  must  depend 
upon  the  mind  of  the  parties.]  The  court  will  not  assume  the  state  of 
mind  which  makes  the  contract  corrupt. 

2.  If  the  court  must  necessarily  infer  simony  from  the  facts  stated 
in  the  plea,  the  plaintiff  cannot  sue,  inasmuch  as  he  was  a  party  to  the 
simoniacal  contract,  and  so  became  the  defendant's  successor  under  an 
illegal  contract.  The  plea  shows  that  the  plaintiff  only  became  successor 
under  the  illegal  contract ;  and  that  it  was  made  with  the  consent  of 
the  patron,  and  consequently  the  living  was  void  by  the  12  Anne,  stat. 
2,  c.  12,  8.  2,  which,  reciting  that  <<  whereas  some  of  the  clergy  have 
procured  preferments  for  themselves  by  buying  ecclesiastical  livings, 
and  others  have  been  thereby  discouraged,"  enacts,  that,  «<  if  any  per- 
son shall  or  do,  for  any  sum  of  money,  reward,  gift,  profit,  or  advan- 
tage, directly  or  indirectly,  or  for  or  by  reason  of  any  promise,  agree- 
ment, grant,  bond,  covenant,  or  other  assurance,  of  or  for  any  sum  of 
money,  reward,  gift,  profit,  or  benefit  whatsoever,  directly  or  indirectly, 
in  his  own  name,  or  in  the  name  of  any  person  or  persons,  take,  pro- 
cure, or  accept  the  next  avoidance  of  or  presentation  to  any  benefice 
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with  care  of  boqIs,  dignitji  prebend,  or  living  ecclesiastical^  and  shall 
be  presented  or  collated  thereupon,  that  then  every  such  presentation 
or  collation,  and  every  admission,  institution,  investiture,  and  induction 
upon  the  same,  shall  be  utterly  void,  frustrate,  and  of  no  effect  in  law, 
and  such  agreement  shall  be  deemed  and  taken  to  be  a  simoniacal  con- 
tract ;  and  that  it  shall  and  may  be  lawful  to  and  for  the  Queen's  Ma- 
jesty, her  heirs  and  successors,  to  present  or  collate  unto,  or  give  or 
bestow  every  such  benefice,  dignity,  prebend,  and  living  ecclesiastical 
for  that  one  time  or  turn  Wy;  and  the  person  so  corruptly 
'^'taking,  procuring,  or  accepting  any  such  benefice,  dignity,  pre- 
bepd,  or  living,  shall  thereupon  and  from  thenceforth  be  adjudged  a 
disabled  person  in  law  to  have  and  enjoy  the  same  benefice,  dignity, 
prebend,  or  living  ecclesiastical,  and  shall  also  be  subject  to  any  punish- 
ment, pain,  or  penalty  limited,  prescribed,  or  inflicted  by  the  laws  ec- 
clesiastical, in  like  manner  as  if  such  corrupt  agreement  had  been  made 
after  such  benefice,  dignity,  prebend,  or  living  ecclesiastical  had  become 
vacant,  any  law  or  statute  to  the  contrary  in  any  wise  notwithstanding." 
[CresswelIi,  J. — That  only  applies  where  the  patron  is  concerned  in 
the  illegal  contract.  That  explains  why  the  next  turn  is  given  to  the 
Queen.]  Here,  the  plea  shows  that  the  patron  was  a  consenting  party 
to  the  illegal  bargain,  if  illegal  it  were. 

Montdgue  Ohambers  and  Bawk%n%y  in  support  of  the  rule.  —  The 
benefit  gained  by  the  outgoing  rector,  was,  that  he  was  not  to  be  called 
upon  to  pay  for  dilapidations.  There  was  no  engagement  on  his  part 
that  he  would  not  call  for  them  from  the  plaintiff.  It  clearly  was  a  cor- 
rupt agreement  within  the  31  Elis.  c.  6,  s.  8.  It  was  not  necessary  that 
the  word  corruptly  should  be  found  in  the  plea :  it  is  enough  if  it  dis- 
closes facts  from  which  the  court  can  with  reasonable  certainty  collect 
that  there  was  corruption, — especially  where  the  party  himself  is  stating 
the  agreement  he  has  made.  If  so,  no  answer  is  given  to  the  plaintiff's 
claim,  unless  it  is  shown  that  he  has  not  such  a  possession  of  the  living 
as  to  entitle  him  to  sue  for  these  dilapidations.  The  statute  of  Anne 
only  applies  to  a  case  where  the  party  presented  is  the  party  guilty  of 
the  illegal  act.  One  of  the  consequences,  is,  that  the  patron  loses  the 
turn,  and  the  Queen  gets  it.  Here,  the  bishop  and  patron  sanction  the 
exchange  of  the  two  livings,  but  not  the  terms  of  it.  If  it  were  neces- 
♦4501  ^^^y^  ^^^  ^*®®  ^^  Downes  v,  Craig,  9  M.  *&  W.  166,t  is  a  con- 
clusive authority  to  show  that  such  a  bargain  as  this  is  void.  It 
is  said  that  the  repairs  here  might  have  been  of  about  equal  value  on  the 
one  side  and  on  the  other.  That  is  extremely  unlikely,  especially  as  the 
one  preferment  is  a  school,  in  respect  of  which  there  could  be  no  dilapi- 
dations chargeable  on  the  incumbent.  [Cresswell,  J. — There  roust 
have  been  a  benefice  and  a  living,  otherwise  there  would  have  been  no 
^*re%p€ciive  patrons  and  diocesans."]  The  plea  does  not  allege  mutual 
dilapidations.  Cur.  adv.  vult. 
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JbryiS)  C.  J.,  now  delivered  the  jadgment  of  the  coart.(a) 

This  case  stood  over  for  consideration ;  and,  my  learned  Brothers  and 
myself  having  looked  into  the  authorities,  I  proceed  to  state  the  result 
of  our  deliberation. 

It  was  an  action  by  one  clergyman  against  another  to  recover  the 
amount  of  dilapidations  to  the  rectory  of  Caldecot  and  the  vicarage  of 
Newnham,  of  which  the  defendant  had  been  rector  and  vicar  respectively. 
The  defendant  pleaded  various  pleas,  and  amongst  them  one — ^thet 
seventh, — to  the  following  effect : — that,  whilst  the  defendant  was  rector 
of  Caldecot  and  vicar  of  Newnham,  as  in  the  declaration  mentioned,  the. 
plaintiff  was  chaplain  of  the  Central  London  District  School ;  and  that 
the  plaintiff  and  defendant  thereupon,  with  the  consent  of  their  respective 
patrons  and  diocesans,  agreed  to  exchange  their  respective  livings  in 
their  then  state  and  condition,  and  that  the  plaintiff  $hould  not  call  upon 
ike  defendant  to  pay  for  the  repairs  in  the  declaration  mentioned^  or  for 
any  or  either  of  them;  and  that  the  *exchange  was  afterwards,  j-^^^^ 
in  pursuance  of  the  said  agreement,  carried  into  effect,  and  the  ^ 
plaintiff  thus,  and  not  otherwise,  became  successor  of  the  defendant  in. 
the  said  rectory  and  vicarage.  At  the  trial  before  my  Brother  Maule 
at  the  last  Spring  Assizes  at  Hertford,  a  verdict  was  found  for  the  defend- 
ant upon  the  issue  joined  on  the  replication  to  that  plea,  which  traversed 
the  agreement  therein  alleged ;  and  a  motion  was  made  in  the  last  terni 
to  enter  judgment  for  the  plaintiff  non  obstante  veredicto  on  that  issue^ 
The  ground  of  the  application  was,  that  the  plea  disclosed  a  contract 
that  was  simoniacal  and  void,  and  consequently  afforded  no  defence  tQ 
the  action. 

In  the  view  which  we  take  of  this  case,  it  is  not  necessary  to  deter-; 
mine  whether  the  alleged  agreement  amounts  to  a  simoniacal  contracts 
The  objection  was  founded  upon  the  8th  section  of  the  statute  31  Elis^ 
c.  6,  explained  by  the  12  Anne,  stat.  2,  c.  12,  s.  2,  by  which  certain 
penalties  are  imposed  on  persons  guilty  of  corruptly  bargaining  for  the 
resignation  or  exchange  of  benefices.  The  8th  section  of  the  31  Eliz. 
c.  6,  enacts,  that,  (^  if  any  incumbent  of  any  benefice  with  cure  of  souls 
do  or  shall  corruptly  resign  or  exchange  the  same,  or  corruptly  take  for 
or  in  respect  of  the  resigning  or  exchanging  of  the  same,  directly  or 
indirectly,  any  pension,  sum  of  money,  or  benefit  whatsoever,  tha( 
then,  as  well  the  giver  as  the  taker  of  any  such  pension,  sum  of  money, 
or  other  benefit,  corruptly,  shall  lose  double  the  value  of  the  sum  so 
given,  taken,  or  had."  We  deem  it  to  be  unnecessary  to  consider 
whether  the  transaction  which  took  place  here  did  or  did  not  amount 
to  a  simoniacal  contract,  because,  on  this  motion  for  judgment  non 
obstante  veredicto,  unless  the  statement  in  the  plea  necessarily  leads  tQ 
the  conclusion  that  the  contract  was  simoniacal,  and  therefore  void,^* 

(a)  The  Judges  pretent  at  the  argament  were,  JarriB,  C.  J.,  Cresswell,  J.,  Williami,  J.,  and 
CioWder,  J. 
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i^M^a-y  0^9  i^  other  words,  if  any  state  of  oircumstances  *niay  be  as- 
•^  sumed  to  exist,  consistently  with  the  allegations  in  the  plea,  in 
which  the  contract  would  be  free  from  the  taint  of  simony, — we  mnsl 
hold  the  contract  to  be  valid,  and  the  objection  cannot  prevail.  The 
matter  was  extremely  well  put  by  Mr.  T.  Chambers  ;  though  we  cannot 
concur  with  him  in  thinking  that  the  word  ^^earrupti'*  ought  necessarily 
to  be  found  in  the  plea,  to  found  the  objection  on  the  score  of  simony ; 
for,  we  think,  that,  if  it  necessarily  appears  from  the  surrounding  cir- 
cumstances that  the  agreement  was  corrupt,  the  case  is  within  the 
statute.  But  we  do  agree  with  him,  that,  if  we  can  conceive  any  state 
of  circumstances  which  might  exist  consistently  with  this  plea,  to  show 
that  the  contract  between  the  parties  was  not  simoniacal,  this  rule  must 
be  discharged.  Now,  it  is  perfectly  consistent  with  this  plea  that  many 
such  circumstances  might  have  existed.  The  substance  of  the  plea  is, 
that,  on  the  exchange  of  their  respective  livings,  it  was  agreed  between 
the  parties  that  the  plaintiff  should  not  call  upon  the  defendant  to  pay 
for  the  dilapidations.  The  plea  is  not  put  forward  for  the  purpose  of 
showing  the  whole  of  the  transaction  between  the  parties,  or  to  show 
that  the  contract  was  one  which  could  not  be  enforced  in  a  court  of 
law,  but  simply  for  the  purpose  of  excusing  the  defendant  from  the 
charge  made  against  him  by  the  plaintiff  in  his  declaration.  Where 
the  party  is  charged  in  the  declaration  with  a  liability,  founded  upo& 
the  custom  of  the  realm,  to  pay  for  dilapidations,  it  is  enough  for  the 
defendant  to  say  that  there  was  a  subsisting  valid  contract  under  which 
the  plaintiff  agreed  to  discharge  him  from  liability  in  respect  of  those 
dilapidations.  It  is  quite  possible  that  there  might  have  been  a  valid 
contract  between  the  parties  to  that  effect.  For  instance,  the  dilapi- 
dations of  the  premises  belonging  to  the  plaintiff's  benefice  may  have 
been  equivalent,  or  about  equal,  in  amount  to  those  of  the  buildings 
^ .  .o-i  ^belonging  to  the  exchanged  benefice,  and  therefore  the  parties 
■*  may  not  have  thought  it  worth  while  to  go  through  the  unneces* 
sary  form  of  the  valuation  and  payment  of  the  amount  from  the  one 
to  the  other,  when  each  would  have  to  pay  or  expend  substantially  the 
same  sum.  Again,  it  may  happen, — even  admitting  the  defendant's  lia- 
bility to  dilapidations,  which  to  a  certain  extent  the  plea  does  admit,— 
that  the  dilapidations  on  either  side  were  so  insignificant  in  amount  as 
to  make  it  not  worth  the  expense  of  employing  surveyors  to  value 
them ;  and  so,  upon  the  exchange  of  the  livings,  the  respective  incum- 
bents consent  to  forbear  all  demand  upon  each  other  in  respect  thereof* 
Either  of  these  states  of  circumstances  is  perfectly  consistent  with  s 
legal  and  honest  state  of  things.  Why  should  the  parties  be  compelled 
to  call  in  surveyors,  when  upon  their  own  inspection  they  find  the  dila- 
pidations very  trifling,  or  so  nearly  equal  that  they  may  fairly  agree  to 
set  them  off  against  each  other,  and  make  no  claim  on  either  side  7  I 
think  that  would  be  a  perfectly  good  contract.   No  benefit  is  improperly 
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derived  from  the  exchange  of  the  benefices  on  one  side  or  the  other. 
The  contract,  therefore,  being,  as  we  think  it  is,  consistently  with  the 
seventh  plea,  a  perfectly  legal  and  valid  contract,  we  think  the  rule  for 
entering  judgment  non  obstante  veredicto  thereon  must  be  discharged. 

Rule  discharged. 


*CooPBR  V.  Pbgo.    May  28.  [*464 

Bj  ao  order  of  reference,  in  an  ftotion  for  an  injury  to  the  plaintifPs  reversion  by  making  a  drain 
into  his  premiaee,  a  rerdict  was  direoted  to  be  entered  for  the  plaintiff,  elaim  600/.,  coats  40«., 
subject  to  the  award  of  a  barrister,  to  whom  the  oauae  and  all  matters  in  difference  were 
referred,  and  who  was  empowered  to  direct  a  verdict  for  the  plaintiff  or  the  defendant  as  he 
shonld  ttiink  proper, — the  arbitrator  to  have  all  the  same  powers  as  the  court  or  a  judge  aitting 
at  Nisi  Prios,  and  the  coats  of  the  suit  to  abide  the  event  of  ike  award.  The  arbitrator  by  his 
award  found  aU  the  iMues  in  the  action  in  favour  of  the  plaintiff,  except  the  first,  and  that  he 
found  partly  for  the  plaintiff  and  partly  for  the  defendant ;  and  he  further  directed  that  the 
verdict  entered  for  the  plaintiff  ahonld  stand,  but  that  the  damagea  should  be  reduced  to  oi»« 
/artkiug;  and  he  farther  ordered  the  defendant  to  pay  the  plaintiff  &l. ;  and  that  the  plaintiff 
should  at  hia  own  expense  make  a  certain  drain  : — 

Held,  that  the  plaintiff  was  not,  in  the  absence  of  a  certificate  under  the  8  A  4  Viet  o.  24,  s.  2, 
•ntilled  to  the  oosts  of  the  cause. 

This  was  an  action  upon  the  case  for  an  injury  to  the  plaintiff's 
reversion,  by  the  alteration  of  a  drain  under  certain  premises  in  the 
occupation  of  the  plaintiff's  tenants.  The  defendant  pleaded  not  guilty 
and  several  other  pleas  upon  which  issue  was  joined.(a) 

By  an  order  of  reference,  a  verdict  was  directed  to  be  entered  for  the 
plaintif,  claim  500{.,  costs  40«.,  subject  to  the  award  of  a  barrister,  to 
whom  the  cause  and  all  matters  in  difference  were  referred,  and  who 
was  empowered  to  direct  a  verdict  for  the  plaintiff  or  the  defendant  as 
he  should  think  proper, — the  arbitrator  to  have  all  the  same  powers  as 
the  court  or  a  judge  sitting  at  Nisi  Prius,  and  the  eosU  of  the  $uit  to  abide 
the  event  of  the  awards  and  the  costs  of  the  reference  and  award  to  be 
in  the  discretion  of  the  arbitrator. 

By  a  judge's  order,  made  by  consent,  one  John  Hopper  and  one  Mary 
Woodhouse,  against  whom  two  other  actions  had  been  brought  by  the 
plaintiff  in  respect  of  the  same  subject-matter,  and  two  other  persons 
named  Orme  and  Dunstan,  were  allowed  to  come  in  as  parties  to  the 
reference. 

The  arbitrator  by  bis  award  found  all  the  issues  in  this  action  in 
favour  of  the  plaintiff,  except  the  first,  and  that  he  found  partly  for 
the  plaintiff  and  partly  for  the  defendant ;  and  he  further  directed  that 
the  verdict  ^entered  for  the  plaintiff  should  stand,  but  that  the  r^^r- 
damages  be  reduced  to  one  farthing ;  and  he  ordered  that  the  '- 
defendant  should  pay  the  plaintiff  52.,  and  that  the  plaintiff  should  at 
his  own  expense  make  certain  alterations  in  the  existing  drain. 

In  the  other  two  actions  of  Cooper  v.  Woodhouse  and  Cooper  v. 

(a)  Bee  the  pleadings,  order,  and  award,  anti,  p.  264. 

VOL.  XVI.— 40  2  D 
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Hopper,  the  arbitrator  found  all  the  issues  in  favour  of  the  plaintiff; 
and  he  ordered  that  Mary  Woodhouse  should  pay  to  the  plaintiff  102., 
and  that  Hopper  should  also  pay  to  the  plaintiff  the  like  sum,  at  the 
time  and  place  therein  mentioned :  and  Orme,  against  whom  no  action 
had  been  brought,  was  ordered  to  pay  to  the  plaintiff  51. 

The  master  taxed  the  plaintiff's  costs  in  the  actions  against  Mary 
Woodhouse  and  John  Hopper,  but  refused  to  tax  his  costs  in  the  action 
against  Pegg,  on  the  ground,  that,  having  recovered  only  one  farthing 
damages  in  the  action^  and  there  being  no  certificate  under  the  3  &  4 
Vict.  c.  24,  s.  2,  the  plaintiff  was  not  entitled  to  the  costs  of  the  cause. 

Baddeley  now  moved  for  a  rule  calling  upon  the  defendant  to  show 
cause  why  the  master  should  not  be  at  liberty  to  tax  those  costs. — 
Although  technically  the  plaintiff  has  recovered  only  one  farthing 
damages  in  the  action,  yet,  inasmuch  as  by  the  ovder  of  reference  the 
costs  of  the  action  were  to  abide  the  event  of  the  awards  and  upon  the 
whole  award  the  event  is  substantially  in  favour  of  the  plaintiff,  and  he 
gets  from  the  defendant  under  it  5Z.  in  addition  to  the  farthing,  the 
plaintiff  is  clearly  entitled  to  the  costs  of  the  action.  [Jervis,  C.  J.-— 
You  want  to  have  the  costs  of  a  cause  in  which  you  have  recovered  only 
one  farthing  damages,  because  the  order  of  reference  says  that  the  costs 
of  the  cause  shall  abide  the  event  of  the  awards  and  the  award  give^ 
^Ar^-y  the  plaintiff  bh  besides  the  farthing  damages  in  the  action  ?] 
-*  ^Precisely  so.  It  is  by  the  award  with  reference  to  the  action 
that  the  plaintiff  recovers  the  5{.,  though  not  particularly  as  damages 
in  the  action.  Prim&  facie,  the  plaintiff  is  entitled  to  costs ,  by  the 
statute  of  Gloucester,  6  Ed.  1,  c.  1 ;  and  there  is  no  statute  which 
takes  them  away ;  for.  Lord  Deaman's  Act,  8  &  4  Vict.  c.  24,  s.  2,  haa 
nothing  to  do  with  the  matter,  because  here  the  claim  is,  to  recover 
costs  in  respect  of  -the  event  of  the  award,  and  not  of  the  verdict  of 
the  jury,  or  of  that  power  which  is  substituted  for  the  jury.  The  plain- 
tiff recovers  by  the  event  of  the  award  SI.  0%.  O^d.,  and  has  substantially 
his  whole  rights  decided  in  the  action  in  his  favour.  The  other  two 
actions  are  decided  entirely  in  the  plaintiff's  favour.  [Jervis,  C.  J.— - 
He  has  got  the  costs  of  those  actions,  though  I  very  much  doubt  that 
he  was  entitled  to  them.]  There  are  cases  which  show  that  a  plaintiff 
who  has  got  an  award  in  his  favour  in  an  action,  is  entitled  to  costs^ 
although  upon  the  whole  matter  the  balance  is  against  him.  Thus,  in 
The  Highgate  Archway  Company  v,  Nash,  2  B.  &  Aid.  597,  by  rule 
of  court,  a  cause  and  all  matters  in  difference  were  referred  to  a  bar^ 
rister,  and  the  costs  of  the  cause  were  to  abide  the  event  of  the 
award.  The  arbitrator  directed  the  verdict  to  be  entered  for  th« 
plaintiffs,  but  that  they  should  not  take  out  execution  for  the  d^bt  until 
they  had  paid  a  larger  sum  to  the  defendant :  and  it  was  held  that 
the  plaintiffs'  attorney  might  still  take  out  execution  for  the  coete^--^ 
Abbott,  C.  J.,  saying,  <«  The  eoUe  foUavo  ae  a  legal  eoneequenee  of 
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the  award;  and  the  fvrit  of  execution,  though  taken  out  for  the  debt 
and  costs,  is  only  endorsed  to  levy  the  latter,  and  13  therefore  no 
breach  of  that  award:  for,  although,  in  case  there  had  been  cross- 
actions,  the  defendant  would  have  been  entitled  to  have  set  off  one  judg- 
ment against  the  other,,  he  would  still  have  been  liable  to  the  costs  of 
the  plaintiffs'  attorney."  So,  in  Anonymous,  1  J.  P.  Smith,  426,  on  a 
*rule  to  show  cause  why  the  master  should  not  tax  the  costs  for  r^^^T 
the  plaintiff,  &c.,  it  appeared  that  an  action  of  trover  for  corn,  ^ 
&c.,  had  been  referred  to  an  arbitrator,  with  an  agreement  that  the 
costs  of  the  action  should  abide  the  event.  The  arbitrator,  instead  of 
awarding  a  verdict  to  be  entered  for  the  plaintiff,  awarded  him  a  right 
of  coming  into  a  certain  barn,  to  thrash  his  corn  there,  and  directed 
that  the  incoming  tenant  should  prepare  the  barn  for  the  outgoing 
tenant,  the  plaintiff,  «nd  permit  him  to  thrash  out  his  corn  there ;  but 
he  had  omitted  to  give  the  plaintiff  his  costs,  and  direct  a  verdict  to  be 
entered.  It  was  contended  for  the  plaintiff,  that,  although  this  was  an 
award  of  a  thing  to  be  performed  by  the  defendant,  instead  of  giving 
formally  a  verdict  to  be  entered  in  the  action,  yet,  the  event  being  sub- 
stantially in  his  favour,  the  plaintiff  was  entitled  to  his  costs.  And  of 
that  opinion  was  the  court ;  and  Le  Blanc,  J.,  observed  that  it  was 
'  agreed  that  the  costs  were  to  abide  the  «« event  of  the  award,"  and  not 
"  of  the  action."  And,  upon  Swinglehurst  v.  Altham,  3  T.  R.  138, 
being  cited  for  the  defendant,  Lawrence,  J.,  said :  <«  That  was  a  case  in 
which  the  defendant  was  not  liable  to  costs  at  all."  And  the  rule  was 
made  absolute.  Hemsworth  v.  Brian,  1  C.  B.  131  (E.  C.  L.  R.  vol. 
50),  2  D.  &  L.  844,  and  Reeves  v.  McGregor,  9  Ad.  k  E.  576  (E.  C. 
L.  R.  vol.  86),  1  P.  &  D.  372,  have  some  bearing  upon  this  question. 
[Gresswell,  J. — What  was  the  event  of  the  action  here,  as  between 
Cooper  and  Pegg?]  For  the  plaintiff.  [Crbsswbll,  J. — With  one 
farthing  damages;  and  he  has  part  of  the  first  issue  found  against 
him.]  But  he  also  gets  52.  [Cresswell,  J. — How  much  would  the 
making  of  the  drain  cost  him  ?]  That  wad  a  thing  to  be  done  for  his 
own  benefit.  [Cresswell,  J. — The  arbitrator  would  hardly  have 
power  to  order  the  plaintiff  to  do  something  for  bis  own  benefit,  which 
would  not  be  to  the  interest  of  the  defendant.  If  I  were  *to  r^Ap^Q 
conjecture,  I  should  say  that  the  drain  was  to  be  made  for  the  *- 
benefit  of  all  the  parties.]  The  event  of  the  award  is  in  the  plaintiff's 
favour. 

Jbbvib,  C.  J. — ^I  think  there  should  be  no  rule  in  this  case.  The 
plaintiff  has  brought  an  action  which  turns  out  to  be  frivolous.  The 
cause  and  all  matters  in  difference  being  referred,  the  arbitrator  finds 
all  the  issues  in  the  cause,  except  a  portion  of  the  first  issue,  in  favour 
of  the  plaintiff,  and  he  directs  that  the  verdict  be  entered  for  him  with 
one  farthing  damages.  In  addition  to  the  farthing,  the  arbitrator 
directs  the  defendant  to  pay  the  plaintiff  52. ;  but  he  also  directs  that 
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the  plaintiff  shall  make  a  certain  drain.  It  is  plain  that  the  size  of  the 
drain  was  important  to  all  the  parties  to  the  reference.  I  cannot  under 
these  circamstances  undertake  to  say  that  (« the  event  of  the  award"  is 
in  favour  of  the  plaintiff.  The  arbitrator  must  be  supposed  to  intend ' 
the  legal  result  of  his  finding.  I  think  the  plaintiff  is  entitled  to  no 
costs. 

The  rest  of  the  court  concurring.  Rule  refused. 


*459]  *SWEET  and  Others  v.  BENNING  and  LOVELL.     June  8. 

The  plalntiffa  wore  the  proprietors  of  a  weekly  paper  called  '*  The  Jarist^"  which  consisted  prin- 
cipally of  reports  of  decisions  in  the  various  superior  eonrts  of  law  and  equity,  supplied  by 
barristers  employed  by  the  plaintiffs  for  that  purpose  under  a  verbal  arrangement  to  the  effect 
that  they  should  furnish  reports  of  such  cases  as  they  thought  desirable  for  publication  in  The 
Jurist,  upon  the  terms  of  being  paid  a  given  price  per  sheet, — the  reporters  making  no  ezpren 
reservation  of  a  right  to  publish  the  eases  themselves,  and  there  being  no  express  stipulation 
that  the  copyright  should  belong  to  the  plaintiffs, — nothing,  in  fact,  being  said  upon  the  subject 
Attached  to  each  report  was  a  bead-note  conststing  of  a  short  or  compendious  statement  of 
the  decision  in  each  case. 

The  defendants,  who  were  the  publisher  and  the  proprietor  of  a  work  called  "  The  Monthly 
Digest," — ^a  work  published  at  the  beginning  of  each  month,  and  consisting  of  t^e  side  or 
marginal  notes  of  all  the  reports  published  during  the  preceding  month,  including  those 
published  in  The  Jurist,  analytically  arranged  under  the  appropriate  heads  or  titles,— copied 
therein  certain  of  the  head-notes  of  the  reporta  in  The  Jurist,  as  well  as  the  marginal  or  side 
notes  of  the  other  reports ;  The  number  of  head-notes  taken  from  The  Jurist  amounting  to 
about  one-twentieth  of  the  whole  of  each  monthly  number  of  the  Digest  :— 

Held, — upon  a  special  case  on  which  the  court  were  to  be  at  liberty  to  draw  such  inferences  fh>m 
the  facts  stated  that  a  jury  would  be  warranted  in  drawing. — first,  that  the  plaintiffs  bad  copy- 
right in  the  reports  so  furnished  to  The  Jurist,— secondly  (Maule,  J.,  dissenUente),  that  the 
defendants  were  guilty  of  piraoy. 

This  was  an  action  for  piracy.  The  declaration  stated,  that  the 
plaintiffs  were  the  proprietors  of  a  periodical  work  called  «  The  Jurist/' 
and  of  the  copyright  therein,  and  of  and  in  all  the  articles  and  reports 
therein,  of  which  periodical  work  an  entry  had  before  this  suit  been  by 
the  plaintiffs  duly  made  in  the  registry  book  of  the  Stationers'  Com- 
pany, as  required  by  the  statute  in  that  behalf:  Yet  that  the  defend- 
ants, wrongfully,  and  without  the  consent  in  writing  of  the  plaintiffs,  or 
either  of  them,  printed  for  sale,  and  sold,  in  a  periodical  work  called 
«  The  Monthly  Digest,"  divers  portions  of  the  said  reports  contained  in 
the  plaintiffs'  said  periodical,  and  in  which  the  plaintiffs  had  such  copy- 
right as  aforesaid,  and  thereby  pirated  the  said  reports,  and  injured  the 
plaintiffs  in  their  said  copyright,  and  diminished  their  profits  of  and  in 
the  same:  And  the  plaintiffs  claimed  5002. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  that  the  sup- 
posed offences  and  alleged  causes  of  action  did  not,  nor  did  any  of  them, 
accrue  within  twelve  calendar  months  before  the  commencement  of  this 
»4fim  ®"^^' — *tl*i''^^yj  ^^^^  *h®  copyright  of  and  in  the  said  reports  con- 
-'  tained  in  the  plaintiffs'  said  periodical  and  periodical  book  called 
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The  Jurist,  or  of  and  in  any  or  either  of  the  said  reports,  was  not,  nor 
was  any  part  thereof,  the  property  of  the  plaintiffs,  as  alleged. 

The  following  notice  of  objections  was  delivered  with  the  defendants* 
pleas : — 

»  Take  notice  that  the  defendants  mean  to  rely,  on  the  trial  of  this 
action,  upon  the  following  objections,  viz. 

«« 1.  That  they  have  not  committed  the  wrongful  act  as  alleged  in  the 
declaration  : 

"  2.  That  any  act  they  have  done,  or  may  have  done,  was  no  piracy 
of  the  said  book  and  periodical  called  The  Jurist,  or  of  any  of  the  arti* 
cles  or  reports  therein,  or  of  any  part  thereof: 

«« 3.  That  the  book  and  periodical  work  called  The  Monthly  Digest, 
was  not,  nor  was  any  number  or  part  thereof,  a  piracy  of  the  said  work 
and  periodical  called  The  Jurist,  or  of  any  part  or  parts  or  portions 
thereof: 

«^  4.  That  the  said  supposed  offences  and  causes  of  action  alleged  in 
the  declaration  did  not,  nor  did  any  of  them,  accrue  within  twelve 
calendar  months  before  the  commencement  of  this  suit : 

(« 5.  That  the  said  reports  of  which  a  piracy  is  alleged  by  the  plain- 
tiffs, were  articles  and  portions  of  the  said  periodical  book  and  periodi- 
cal called  The  Jurist,  and  were  composed  for  publication  in  and  as  part 
of  the  said  periodical,  by  persons  employed  for  such  purpose  by  the 
plaintiffs  as  publishers  and  proprietors  of  the  said  periodical ;  but  that 
such  reports  were  not,  nor  were  any  or  either  of  them,  so  composed 
under  such  employment,  on  the  terms  that  the  copyright  therein  should 
belong  to  the  plaintiffs,  being  such  proprietors  and  publishers ;  and  such 
reports  were  not,  nor  were  any  or  either  of  them,  paid  for  by  such 
plaintiffs,  being  such  publishers  *and  proprietors;  and,  conse-  r^Aa-i 
quently,  according  to  the  statute  5  &  6  Vict.  c.  45,  the  copy-  ^ 
right  in  the  said  reports,  or  any  or  either  of  them,  was  not,  nor  was  any 
part  thereof,  the  property  of  the  said  plaintiffs,  but  the  same  was  the 
property  respectively  of  such  person  or  persons  who  under  such  em- 
ployment so  composed  as  aforesaid  all  or  any  of  such  reports : 

*«  6.  That,  although  the  defendants  admit  that  the  plaintiffs  were  the 
proprietors  of  the  said  periodical  book  and  periodical  called  The  Jurist, 
yet  they  the  defendants  say  that  the  copyright  in  the  said  reports,  or 
any  or  either  of  them,  composed  for  publication  in  and  as  part  of  the 
said  periodical,  has  not,  nor  has  any  part  thereof,  become,  pursuant  to 
the  statute,  the  property  of  the  plaintiffs,  being  proprietors  and  pub- 
lishers of  such  periodical: 

<(7.  That  the  defendants  say  that  the  title  of  the  said  periodical 
book  and  periodical  is,  « The  Jurist ;'  that  the  said  periodical  was  first 
published  on  the  14th  day  of  January,  1837,  at  No.  8,  Chancery  Lane, 
ia  the  city  of  London ;  that  the  names  of  the  persons  who  respectively 
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composed  the  said  reports  for  publication  in  and  as  part  of  the  said 
periodical  as  aforesaid,  are,  Tenison  Edwards,  Francis  Fisher,  Edward 
Eben  Kay,  Matthew  Baillie  Begbie,  William  Baliol  Brett,  Henry  Mac- 
namara,  George  Francis,  William  Paterson,  William  Mills,  William 
Mawdesley  Best,  George  Young  Robson,  Charles  Marett,  and  George 
James  Philip  Smith,  Esqs.,  and  James  Parker  Deane,  Doctor  of  Civil 
Law ;  that  such  persons  were  the  authors  of  such  reports  so  respectively 
composed  by  them,  and  were  respectively  the  proprietors  of  the  copy- 
right therein,  pursuant  to  the  statute : 

«( 8.  That  each  of  the  said  persons  so  named  as  aforesaid,  who  so 
♦ifl'*?!  ^^™P^8®^  ^  aforesaid  any  one  or  more  of  *the  said  reports,  was 
"'•'  the  author  of  the  same,  and  the  proprietor  of  the  copyright 
therein,  pursuant  to  the  statute : 

«( 9.  That,  under  the  above  circumstances,  there  being  no  such  terms 
of  prior  agreement,  and  no  such  payment  on  the  part  of  the  plaintiffs, 
as  required  by  the  statute,  the  copyright  in  the  said  reports,  or  any  or 
either  of  them,  so  published  in  the  said  periodical  as  aforesaid,  cannot, 
nor  can  any  part  thereof,  have  become  or  have  been  the  property  of  the 
plaintiffs,  as  alleged  by  them. 

"Dated  this  80th  of  May,  1858." 

Issue  having  been  joined,  the  cause  came  on  for  trial  before  Cress- 
well,  J.,  at  the  first  sitting  in  Michaelmas  Term,  1858,  when  a  verdict 
was  taken  for  the  plaintiffs,  damages  40«.,  subject  to  the  opinion  of  the 
court  upon  the  following  case  : — 

The  plaintiffs  are  law  publishers  and  booksellers,  and  are  and  have 
been  from  the  time  of  its  first  publication  proprietors  and  publishers  of 
the  weekly  periodical  called  The  Jurist,  which  has  been  published  every 
week  ever  since  the  14th  of  January,  1887,  the  date  of  its  first  publi- 
cation. 

On  the  80th  of  March,  1858,  the  plaintiffs  caused  the  following  entry 
to  be  made  at  Stationers*  Hall,  which  entry  was  proved  at  the  trial  :— 

"Entered,  80th  March,  1853. 
"  Form  of  requiring  entry  of  proprietorship. 
"  We,  Henry  Sweet,  of  No.  1,  Chancery  Lane,  in  the  city  of  London, 
and  Valentine  Stevens,  Richard  Stevens,  and  George  Smith  Norton,  of 
Bell  Yard,  Lincoln's  Inn,  in  the  county  of  Middlesex,  do  hereby  certify 
that  we  are  the  proprietors  of  the  copyright  of  a  weekly  periodical 
work  intituled  The  Jurist ;  and  we  hereby  require  you  to  make  entry  in 
ii,,r^cyi  the  register  book  of  the  Stationers'  Company  of  our  proprietor- 
-*  ship  of  '*'such  copyright,  according  to  the  particulars  under- 
written : — 
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Title  of 

Name  of  Pablieher, 

Name  and  Place  of  Abode  of  the 

Date  of  first 

Book. 

ftod  Place  of 
Publicatioo. 

Proprietor  of  the  Copyright. 

Publication. 

Vol.  1,  No.  1,  Utb 

The 
,  Jurist. 

Henry  Sweet,  No.  3, 

Chancery  Lane,  in 

Che  City  of  London. 

Henry  Sweet,  of  No.  3,  Chancery  Lane, 
in  the  City  of  London,  Valentine  Stevens, 
Riehard  Stevens,  and  George  Smith  Nor- 
ton, 26,  Bell  Yard,  Lincoln's  Inn,  in  the 

January,  1837. 
Date  of  Publication  of 
Number  first  published 
after  the  passing  of  the 

County  of  Middlesex. 

Act  5  A  6  Vice.  0.  45. 
Vol  6,  No.  28fi. 
2d  July,  1842. 

"  Dated  this  14th  day  of  February,  1853. 
(Signed) 


«  Henry  Sweet. 
«  Valentine  Stevens. 
«  Richard  Stevens. 
«G.  S.Norton." 


«  Witness, 

«  F.  NicoL.' 

The  court  was  to  be  at  liberty  to  refer  to  all  or  any  of  the  numbers 
or  volumes  of  The  Jurist  and  the  Monthly  Digest  hereinafter  mentioned, 
and  to  all  the  books  and  reports  cited  in  the  numbers  of  the  said 
Monthly  Digest,  and  herein  complained  of,  and  all  other  law  reports  and 
digests,  for  any  purpose  necessary  to  the  decision  of  the  case,  and  to 
draw  all  such  inferences  of  fact  as  a  jury  would  be  authorized  to  draw. 

The  reports  of  decided  cases  in  The  Jurist  are,  and  always  have  been, 
supplied  by  gentlemen  of  the  Bar,  whose  names  appear  at  the  top  of 
those  reports  respectively.  These  gentlemen  have  been  and  are  em- 
ployed by  the  plaintiffs  for  the  purpose ;  and  they  compose  and  furnish 
with  and  as  part  of  their  report  a  side  or  head  note  or  compendious 
Statement  of  the  decision  in  each  case.  In  The  Jurist,  the  said  note 
appears  at  the  head  *of  each  report.     The  arrangement  between 


the  plaintiffs  and  these  gentlemen  was  verbal^  and  to  the  effect 
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that  the  reporters  should  furnish  the  plaintiffs  with  reports  of  such  eases 
as  they  thought  desirable  for  publication  in  The  Jurist^  upon  the  terms 
of  being  paid  so  much  per  printed  sheet.  There  was  no  reservation  by 
them  of  any  right  to  publish  the  cases  themselves,  or  of  any  copyright  in 
such  cases  ;  nor  was  it  expressed  between  the  parties  that  the  copyright 
should  belong  to  the  plaintiffs,  Infact^  nothing  passed  between  the  par^ 
ties  on  the  subject. 

The  reports,  however,  have  always  been  made  exclusively  for  The 
Jurist,  under  the  employment  before  mentioned,  and  have  always  been 
inserted  without  alteration. 

All  the  cases,  the  piracy  of  which  is  complained  of,  were  duly  paid 
for,  according  to  the  terms  of  the  employment. 

The  plaintiffs  are  the  proprietors  of  Harrison's  Digest;  and  they 
publish  annually  a  Digest  as  a  supplement  to  that  work. 

The  plaintifik,  Stevens  &  Norton,  are  the  proprietors  and  publishers 
of  Jeremy's  Digest. 
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These  Digests,  and  other  Digests  of  a  similar  natare,  are  compiled 
from  the  head  or  side  notes  of  the  reports  published  daring  the  7ear.(a) 
No  leave  is  asked  for  such  publication,  or  considered  necessary, — the 
plaintiifs  respectively,  or  some  of  them,  being  entitled  to  the  copyright 
of  the  greater  portion  of  the  reports  referred  to  in  such  Digests. 

The  defendants  are  the  proprietors  of  a  periodical  called  <«The 
Monthly  Digest," — ^five  numbers  of  which  accompanied  the  case,  and 
were  the  numbers  given  in  evidence  at  the  trial  of  this  action.  In  the 
*d(\'\l  <^ompilation  of  such  Digest,  the  defendants  had  recourse  to  the 
^  ^various  publications  then  extant,  including  The  Jurist,  in  which 
the  cases  were  reported,  and  in  some  instances  to  notes  of  the  defendant 
Lovell  taken  in  court  when  the  cases  in  those  instances  were  argued. 
In  all  the  cases  in  which  reference  is  solely  or  first  made  to  The  Jurist, 
the  side-notes  are  copied  from  The  Jurist. 

The  number  of  cases  purporting  to  be  digested  by  the  defendants  in 
the  five  numbers  given  in  evidence,  range  from  three  hundred  to  four 
hundred  in  each  number ;  and  the  number  of  such  cases  in  which  the 
side-notes  have  been  copied  from  The  Jurist,  are  as  follows : — Number 
1,  eleven  cases ;  number  2,  thirteen  cases ;  number  8,  twenty-six  cases ; 
number  4,  twelve  cases ;  number  5,  thirteen  cases. 

The  questions  for  the  opinion  of  the  court,  are, — 

First,  whether  the  copyright  in  the  reports  in  The  Jurist,  or  in  the 
head  or  side  notes  thereof,  or  in  both,  belongs  to  the  plaintiffs : 

Secondly,  if  so,  whether  the  publication  in  The  Monthly  Digest  of 
the  said  head  or  side  notes  is  or  is  not  a  piracy  of  the  plaintiffs'  said 
copyright. 

If  the  opinion  of  the  court  should  be  in  favour  of  the  plaintiffs  upon 
the  points  both  of  copyright  and  piracy,  the  verdict  now  entered  for  the 
plaintiffs  for  40s.  is  to  stand,  with  the  certificate  given  at  the  trial  to 
entitle  the  plaintiffs  to  costs.  If  not,  the  verdict  is  to  be  set  aside,  and 
a  nonsuit  entered. 

LiLsh  (with  whom  was  St/les^  Serjt.),  for  the  plaintiffs.(6) — The  first 
question  turns  upon  what  is  the  fair  inference  to  be  drawn  from  the 
statement  in  the  special  case,  as  to  the  circumstances  under  which  the 
*4fif51  ''®P^^^^  **''®  furnished  to  The  Jurist,  with  reference  to  the  Copy- 
^  right  Act  of  5  &  6  Vict.  c.  45.  By  the  11th  section  of  that 
act,  the  entry  in  the  book  of  registry  kept  at  Stationers*  Hall  is  de- 
clared to  be  «prim&  facie  proof  of  the  proprietorship  or  assignment 
of  copyright  or  license  as  therein  expressed,  but  subject  to  be  rebut- 

(a)  This  statement  is  inseoarate  so  far  at  least  as  regards  those  volames  of  Jeremj's  Digest 
which  have  been  edited  by  Mr.  William  Tidd  Pratt. 

(6)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  as  follows : — 

"  First  That  the  facts  stated  in  the  case,  and  reasonable  inferenoes  iberefW>m,  entitle  the 
plaintiff's  to  the  copyright  in  the  reports  and  the  side  or  head  notes,  or  at  all  events  in  the 
Utter: 

"  Secondly.  That  the  pnblicaUon  of  sneb  side  or  head  notet  in  nuouitr  and  tor  Iht  paipote 
atatedi  amounts  to  an  infringement  of  such  oopyrighL" 
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ted  by  other  evidence."  The  question,  therefore,  will  be,  whether 
there  is  anything  in  the  case  to  rebut  that  prim&  facie  proof.  Now, 
the  3d  section  enacts  <<  that  the  copyright  in  every  book  which  shall 
after  the  passing  of  this  act  be  published  in  the  lifetime  of  its  author, 
shall  endure  for  the  natural  life  of  such  author,  and  for  the  further 
term  of  seven  years,  commencing  at  the  time  of  his  death,  and  shall 
be  the  property  of  such  author  and  his  assigns.'*  The  18th  section 
vests  in  the  publisher  or  proprietor  of  any  periodical  work  a  qualified 
copyright,  reserving  to  the  writer  the  absolute  reversion  after  the  ex- 
piration of  twenty-eight  years,  for  the  remainder  of  the  term  given 
by  the  former  section.  The  words  of  that  section  are  material.  It 
enacts,  <«  that,  when  any  publisher  or  other  person  shall,  before  or  at 
the  time  of  the  passing  of  this  act,  have  projected,  conducted,  and 
carried  on,  or  shall  hereafter  project,  conduct,  and  carry  on,  or  be  the 
proprietor  of  any  encyclopsedia,  review,  magazine,  periodical  work,  or 
work  published  in  a  series  of  books  or  parts,  or  any  book  whatsoever, 
and  shall  have  employed,  or  shall  employ,  any  persons  to  compose 
the  same,  or  any  volumes,  parts,  essays,  articles,  or  portions  thereof, 
for  publication  in  or  as  part  of  the  same,  and  such  work,  volumes, 
parts,  essays,  articles,  or  portions,  shall  have  been  or  shall  hereafter 
be  composed  under  such  employment,  an  the  terms  that  the^  copyright 
*therein  shall  belong  to  such  proprietor^  projector^  publisher^  or  ruLAan 
conductor^  and  paid  for  by  such  proprietory  projector ^  pvblisherj 
or  conductor^  the  copyright  in  every  such  encyclopsBdia,  review,  maga- 
zine, periodical  work,  and  work  published  in  a  series  of  books  or  parts, 
and  in  every  volume,  part,  essay,  article,  and  portion  so  composed  and 
paid  for,  shall  be  the  property  of  such  proprietor,  projector,  publisher, 
or  other  conductor,  who  shall  enjoy  the  same  rights  as  if  he  were  the 
actual  author  thereof,  and  shall  have  such  term  of  copyright  therein  as 
is  given  to  the  authors  of  books  by  this  act  (s.  3) ;  except  only,  that, 
in  the  case  of  essays,  articles,  or  portions  forming  part  of  and  first 
published  in  reviews,  magazines,  or  other  periodical  works  of  a  like 
nature,  after  the  term  of  twenty-eight  years  from  the  first  publication 
thereof  respectively,  the  right  of  publishing  the  same  in  a  separate 
form  shall  revert  to  the  author  for  the  remainder  of  the  term  given  by 
this  act :  Provided  always,  that,  during  the  term  of  twenty-eight  years 
the  said  proprietor,  projector,  publisher,  or  conductor  shall  not  publish 
any  such  essay,  article,  or  portion  separately  or  singly,  without  the 
consent  previously  obtained  of  the  author  thereof,  or  his  assigns:  Pro- 
vided also,  that  nothing  herein  contained  shall  alter  or  afiect  the  right 
of  any  person  who  shall  have  been  or  who  shall  be  so  employed  as  afore- 
said, to  publish  any  such  his  composition  in  a  separate  form,  who  by  any 
contract,  express  or  implied,  may  have  reserved  or  may  hereafter 
reserve  to  himself  such  right ;  but  every  author  reserving,  retaining,  or 
having  such  right  shall  be  entitled  to  the  copyright  in  such  composition 
VOL.  XVI. — 41 
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trhen  pahlished  in  a  separate  form,  according  to  this  act,  without  preju- 
dice to  the  right  of  svch  proprietor,  projector,  pablisher,  or  conductor 
as  aforesaid."  The  facts  stated  in  the  separate  case  show  such  a  con- 
tract between  the  plaintiffs  Mid  the  persons  who  furnish  these  reports 
*4f^»1  for  The  Jarist,  *a8  to  confer  upon  the  former  all  the  rights  in- 
^  tended  to  be  conferred  upon  the  proprietors  of  periodical  works 
by  the  18th  section.  The  statement  in  the  case, — from  which  the  court 
are  to  draw  all  such  inferences  of  fact  as  a  jury  would  be  authorized  to 
draw, — as  to  the  arrangement  under  which  the  reports  are  prepared  for 
The  Jurist,  is,  that  such  arrangement  was  verbal,  and  to  the  effect  that 
the  reporters  should  furnish  the  plaintiffs  with  reports  of  such  cases  as 
they  (the  reporters)  thought  desirable  for  publication  in  The  Jurist, 
upon  the  terms  of  being  paid  a  certain  price  per  sheet, — there  being  no 
express  agreement  that  the  copyright  should  be  the  plaintiffs',  nor  any 
express  reservation  of  copyright  in  the  reporters  themselves.  It  would 
be  absurd  to  suppose  that  the  plaintiffs  would  employ  and  pay  persons 
to  furnish  these  reports  for  their  work,  if  they  might  be  copied  with 
impunity  the  next  day  by  any  person  who  chose.  [Maule,  J. — One 
might  almost  infer,  witho'ut  the  aid  of  an  act  of  parliament,  that  one 
who  employs  another  to  write  an  article,  or  to  make  anything  eUe  for 
him,  is  the  owner  or  proprietor.  Crbsswbll,  J. — Suppose  any  gentle- 
man sends  a  report  or  an  article  to  a  newspaper,  being  employed  by  the 
proprietor  for  that  purpose,  would  not  the  proprietor  have  copyright  ?] 
It  is  submitted  that  he  would. 

2.  The  next  question  is,  whether  the  use  the  defendants  have  made 
of  the  plaintiffs'  work  amounts  to  piracy.  As  to  that,  the  admitted 
facts  are  these : — The  gentlemen  who  furnish  the  reports  to  The  Jurist 
compose  and  furnish,  with  and  as  part  of  their  reports,  a  side  or  head 
note,  or  compendious  statement  of  the  decision  in  each  case.  The 
defendants,  in  compiling  their  Monthly  Digest,  copied  these  side  or 
head  notes  verbatim,  to  the  extent  referred  to  in  the  special  case. 
This,  it  is  submitted,  they  had  no  right  to  do.  The  quantity  taken 
ntjg'Q'i  fi^^^™  ^^®  plaintiffs'  work  makes  no  difference.  The  "^defendants 
^  had  no  right  to  take  any,  unless  for  the  purpose  of  quotation,  or 
comment,  or  criticism.  In  Bramwell  v.  Halcomb,  3  Mylne  &  Cr.  737, 
it  having  been  oontended  on  the  part  of  the  plaintiff,  amongst  other 
things,  ithat  the  quantity  of  his  book  which  had  been  quoted  by  the  de- 
fendant, would  be  an  unfair  quantity,  even  if  the  defendant  had  avowed 
that  h«  took  it  from  the  plaintiff;  and  Mawman  v,  Tegg,  2  Russ.  385, 
(being  referred  to, — the  Lord  Chancellor  (Lord  Cottenham)  said :  «<  When 
it  comes  to  a  question  of  quantity,  it  must  be  very  vague.  One  writer 
might  take  all  the  vital  part  of  another's  book,  though  it  might  be  but 
a  small  proportion  of  the  book  in  quantity.  It  is  not  only  quantity  but 
Talue  that  is  allways  looked  to.  It  is  useless  to  refer  to  any  particular 
caaes  as  >to  quamtity.     In  my  view  of  the  law,  Lord  Eldon,  in  Wilkins 
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tr.  Aikin,  17  Yes.  422,  pat  the  question  oA  a  most  proper  footing.  He 
says,  <  The  question  upon  the  whole  is,  whether  this  is  a  legitimate  use 
of  the  plaintiff's  publication,  in  the  fair  exercise  of  a  mental  operation, 
deserving  the  character  of  an  original  work.' ''  Now,  the  side-note  of 
a  report,  for  purposes  of  reference,  is  unquestionably  the  most  valuable 
part  of  the  work.  Is  it  any  excuse,  then,  for  the  defendants'  piracy, 
that  they  work  up  that  which  they  take  from  the  plaintiffs,  with  other 
matter  purloined  from  other  sources,  and  form  the  whole  up  into  a  di- 
gest,— an  alphabetical  arrangement  of  the  cases  under  familiar  heads  7 
Campbell  v.  Scott,  11  Simons,  81,  comes  very  near  to  this  case.  The 
defendants  published  a  work  containing  an  original  essay  on  modem 
English  poetry,  biographical  sketches  of  forty-three  modem  poets,  and 
selections  from  their  poems,  amongst  which  were  six  short  poems,  and 
parts  of  longer  poems,  the  copyright  whereof  belonged  to  the  plaintiff. 
The  selections  constituted  altogether  the  bulk  of  the  defendants'  work ; 
but  were  alleged  to  have  been  introduced  into  it  for  the  purpose  of  illus- 
trating *the  essay.  The  court  restrained  the  publication  of  the  r^c jita 
defendants'  work,  as  being  an  infringement  of  the  plaintiff's  ^ 
copyright.  The  Vice-chancellor  (Shadwell),  in  giving  judgment,  says : 
<*In  this  case,  the  legal  right  is  primft  facie  quite  clear  with  the  plain- 
tiff; because  it  is  not  denied  that  the  extracts  complained  of  are  taken, 
literally  as  they  stand,  from  the  plaintiff's  work.  Then,  is  the  work 
complained  of  anything  like  an  abridgment  of  the  plaintiff's  work,  or 
a  critique  upon  it  7  Some  of  the  poems  are  given  entire ;  and  large  ex- 
tracts are  given  from  other  poems :  and  I  cannot  think  that  it  can  be 
considered  as  a  book  of  criticism,  when  you  observe  the  way  in  which 
it  is  composed.  It  contains  790  pages,  84  of  which  are  taken  up  by  a 
general  disquisition  upon  the  nature  of  the  poetry  of  the  nineteenth 
century :  then,  without  any  particular  observation  being  appended  to 
the  particular  poems  and  extracts  from  poems  which  follow,  there  are 
758  pages  of  selections  from  the  works  of  other  authors ;  and  there- 
fore I  cannot  think  that  the  work  complained  of  can,  in  any  sense,  be 
said  to  be  a  book  of  criticism.  If  there  were  critical  notes  appended 
to  each  separate  passage,  or  to  several  of  the  passages  in  succession, 
which  might  illustrate  them,  and  show  from  whence  Mr.  Campbell  had 
borrowed  an  idea,  or  what  idea  he  had  communicated  to  others,  I  could 
understand  that  to  be  a  fair  criticism.  But  there  is,  first  of  all,  a  gene- 
ral essay,  then  there  follows  a  mass  of  printed  matter,  which,  in  fact, 
constitutes  the  value  of  the  volume.  Then  it  is  said  that  there  is  no 
animus  furandi:  but,  if  A.  takes  the  property  of  B.,  the  animus 
furandi  is  inferred  from  the  act.  Here,  there  is  a  very  distinct 
taking,  and,  in  my  opinion,  it  has  been  done  in  a  manner  which 
the  law  will  not  permit.  Roworth  v.  Wilkes,  1  Gampb.  94,  was  a 
case  in  which  75  pages  of  a  treatise  containing  118  pages,  were 
taken  and  inserted  in  a  very  voluminous  work,  The  Bncyelopasdia 
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^An-t-^  ^Londinensis ;  and,  although  the  matter  taken  formed  but  a  very 
-^  small  portion  of  the  work  into  which  it  was  introduced,  the  jurj 
found  for  the  plaintiff,  who  was  the  author  of  the  treatise.  I  do  not 
think  that  it  is  necessary  for  me  to  consider  whether  the  selections  in 
this  case  are  the  very  cream  and  essence  of  all  that  Mr.  Campbell  ever 
wrote ;  bat  it  is  pretty  plain  that  they  would  not  have  been  inserted  in 
the  defendant's  work,  unless  the  party  who  selected  them  thought  that 
they  were  very  attractive  in  themselves.  However,  it  so  happens, 
that,  in  turning  over  the  pages  of  the  defendant's  publication,  I  find 
an  extract  from  The  Pleasures  of  Hope,  which  is  the  only  part  of  that 
poem  of  which  I  have  a  distinct  recollection  ;  and  I  have  reason  to  sup* 
pose  that  it  is  a  very  striking  passage,  because  it  has  remained  im-* 
pressed  upon  my  memory  for  so  many  years."  So,  here,  the  marginal 
notes  are  taken,  because  they  are  practically  the  most  useful  part  of  the 
work.  The  case  of  the  Encyclopaedia  Londinensis, — Roworth  v,  Wilkes, 
1  Campb.  94, — is  also  a  very  analogous  case,  a  digest  or  a  dictionary 
very  closely  resembling  an  encyclopsedia  in  some  respects.  Lord  Ellen- 
borough  there  says  :  "  The  question  is,  whether  the  defendant's  publi- 
cation would  serve  as  a  substitute  for  the  plaintiff's.  A  review  will 
not  in  general  serve  as  a  substitute  for  the  book  reviewed ;  and  even 
there,  if  so  much  is  extracted  that  it  communicates  the  same  knowledge 
with  the  original  work,  it  is  an  actionable  violation  of  literary  property. 
The  intention  to  pirate  is  not  necessary  in  an  action  of  this  sort ;  it  is 
enough  that  the  publication  complained  of  is  in  substance  a  copy, 
whereby  a  work  vested  in  another  is  prejudiced.  A  compilation  of 
this  kind  may  differ  from  a  treatise  published  by  itself;  but  there  must 
be  certain  limits  fixed  to  its  transcripts:  it  must  not  be  allowed  to 
sweep  up  all  modern  works,  or  an  encyclopaedia  would  be  a  recipe  for 
**1791  <^^°^P'®^®'y  breaking  down  literary  ^property."  There,  a  por- 
•^  tion  only  was  taken, — the  quantity,  according  to  Bramwell  tf. 
Halcomb,  being  immaterial, — and  taken  for  the  purpose  of  making  an 
entirely  new  and  distinct  work.  Bell  v.  Walker,  1  Bro.  G.  G.  4*51, 
shows  the  distinction  between  a  piratical  appropriation  and  a  -fair 
abridgment.  That  was  a  motion  for  an  injunction  to  restrain  the 
defendants  from  publishing  a  book,  entitled  «  Memoirs  of  the  Life  of 
Mrs.  Bellamy,"  which  the  bill  stated  to  be  pirated  from  a  book  called 
"An  Apology  for  the  Life  of  George  Ann  Bellamy."  Affidavits  were 
produced  of  Mrs.  Bellamy  being  the  author  of  this  latter  work,  and 
that  she  had  sold  the  property  of  the  copy  to  the  plaintiff,  who  had 
printed  it  in  five  volumes,  which  sold  for  15«.  The  book  against  which 
the  injunction  was  prayed  was  in  one  volume,  and  sold  for  2«.  6d.  Pas- 
sages were  read  from  each  to  show  that  the  facts  and  even  the  terms 
in  which  they  were  related  in  this,  were  taken  frequently  verbatim 
from  the  original  work.  The  Master  of  the  Rolls  (Sir  Thomas  Sowell) 
said:  "If  this  was  a  fair  bon&  fide  abridgment  of  the  larger  work^ 
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several  cases  in  this  court  had  decided  that  an  injunction  should  not 
he  granted.  It  had  been  so  determined  with  respect  to  Dr.  Hawkes- 
vorth's  Voyages.  He  should  not  at  present  decide  whether  it  was 
such,  or  a  piracy  from  the  former ;  but  he  had  heard  sufficient  read  to 
entitle  the  plaintiff  to  an  injunction,  until  answer  and  further  order.'* 
A  bon&  fide  abridgment  may  fairly  be  said  to  constitute  a  new  work. 
But  there  is  no  case  in  which  a  party  has  been  allowed  to  copy  the 
very  words  of  an  author,  except  for  the  purposes  of  argument,  or  criti- 
cism, or  comment ;  and  even  that,  if  colourably  done,  will  afford  the 
party  no  protection :  Butterworth  v.  Robinson,  5  Yes.  709,  where  the 
work  consisted  of  an  abridgment  of  the  Term  Reports,  alphabetically 
arranged  under  heads  and  titles,  the  abridgment  consisting  merely  in 
leaving  out  the  "^arguments  of  counsel, — as  in  Bott's  Poor  Law  rn^Afro 
Gases.  In  Sweet  v.  Maugham,  11  Simons,  51,  upon  a  motion  to  ^ 
dissolve  an  injunction  granted  against  The  Legal  Observer  for  a  piracy 
of  reports  from  The  Jurist,  «<  taken  by  gentlemen  at  the  Bar  under 
verbal  agreements  with  the  proprietors,*'  Vice  Chancellor  Shadwell 
said :  <«  The  injunction,  as  it  is  now  expressed,  does  not  extend  to  the 
reports  which  have  been  taken  from  a  common  source ;  but  to  those 
only  which  have  been  copied  from  The  Jurist,  and  which  are  the  plain- 
tiffs' copyright.  As  it  is  quite  plain  that  an  injury  has  been  done  by 
the  defendants,  I  shall  continue  the  injunction  as  it  now  stands,  and  let 
the  plaintiffs  bring  such  action  as  they  may  be  advised.  The  defend- 
ants must  admit  that  the  gentlemen  who  furnished  the  reports  to  The 
Jurist  have  assigned  their  copyrights  therein  to  the  plaintiffs."  As  to 
the  case  of  Saunders  v.  Smith,  S  Mylne  k  Cr.  711, — which  arose  upon 
the  publication  of  Smith's  Leading  Cases, — ^nothing  was  decided  there, 
except  that  the  plaintiffs  had  by  their  conduct  precluded  themselves 
from  asking  the  aid  of  a  court  of  equity. 

BuU  (with  whom  was  P.  Burke),  contrjl.(a)— 1.  The  5  &  6  Vict.  c. 
45,  repeals  the  former  acts  relating  to  copyright,  8  Anne,  c.  19,  41  Geo. 
3,  c.  107,  and  54  Geo.  S,  c.  156.  The  8d  section  absolutely  vests  in 
the  author  and  hi$  auign%  the  copyright  in  every  book, — *which,  rn^A^A 
by  s.  2,  includes  ^«any  volume,  part  or  division  of  a  volume."  ^ 
Without,  therefore,  the  aid  of  the  18th  section,  which  provides  for  the 
case  of  periodicals,  unless  the  plaintiffs  showed  an  a$$ignmefU,  the  copy- 
right must  remain  in  the  atUhcrs.  Now,  under  s.  18,  there  are  two 
conditions  to  be  performed,  to  vest  the  copyright  in  articles  written  for 
periodicals  in  the  proprietors  of  such  periodicals :  in  the  first  place,  the 

(a)  The  points  marked  for  Rrgnmeot  on  the  part  of  the  defendanti,  were  a«  follow*: — 

*'l.  That,  altboagh  the  plaintiffs  may  be  the  proprietors  of  The  Jariat,  the  copyright  in  the 

MporU  therein  doee  not  belong  to  them,  because  nioh  reports  were  not  composed  by  the 

reapective  aathors  of  them  on  the  terms  th*t  the  eopyright  therein  shoold  belong  to  the  pro- 

prietors  of  The  Jurist : 
*'  3.  That  the  defendants'  use  in  the  Digest  of  the  reports  in  The  Jarist»  is  not  a  piracy,  but  is 

a  fair  and  onprvjudivial  dealing  with  such  reports,  as  allowed  by  custom  and  law." 

2£ 
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articles  mast  be  written  or  composed  under  an  enplojment  for  that 
purpose  on  the  terms  that  the  copyright  therein  shall  belong  to  the 
proprietor  of  the  periodical ;  and,  in  the  next  place,  it  is  a  condition 
precedent  that  it  shall  have  been  paid  for  by  such  proprietor.  Althoogh, 
therefore,  the  gentlemen  who  furnish  these  reports  for  The  Jurist  are 
employed  for  that  purpose,  the  copyright  remains  in  them,  unless  the 
reports  are  composed  on  the  express  terms  that  the  copyright  therein 
shall  belong  to  the  proprietors  of  The  Jurist.  Now,  all  that  is  stated 
in  the  case  upon  that  subject,  is  this, — <<  The  reports  of  decided  oases 
in  The  Juriaft  are,  and  always  have  been,  supplied  by  gentlemen  of  the 
Bar.  These  gentlemen  have  been  and  are  employed  by  the  plaintiiRi  for 
the  purpose.  The  arrangement  between  the  plaintiffs  and  these  gentle- 
men was  verbal,  and  to  the  eflfect  that  the  reporters  should  furnish  the 
plaintiiTs  with  reports  of  such  cases  as  they  thought  desirable  for  puUi* 
cation  in  The  Jurist,  upon  the  terms  of  being  paid  so  much  per  printed 
sheet.  There  was  no  reservation  by  them  of  any  right  to  publish 
the  cases  themselves,  or  of  any  copyright  in  such  cases ;  nor  was  it 
expressed  between  the  parties  that  the  copyright  should  belong  to  the 
plaintiffs.  In  fact,  nothing  passed  between  the  parties  upon  the  subject. 
The  reports,  however,  have  always  been  made  exel naively  for  The 
Jurist,  under  the  employment  before  mentioned,  and  have  always 
been  inserted  without  alteration.  All  the  eases  the  piracy  of  which 
*is  complained  of  were  duly  paid  for  according  to  the  terms  of 
the  employment."  It  is  dear  there  has  been  no  eomplianee  with 
the  provisions  of  the  18th  seetion,  and  therefore  the  copyright  remains 
in  the  authors.  The  fact  of  the  work  having  been  registered  by  the 
plaintiffs  dearly  makes  no  difference.  In  Brown  v.  Cooke,  IS  Law 
Journ.,  N.  S.,  Ohan.  140,  an  injunction  to  restrain  the  sale  of  a  peri- 
odical containing  articles  copied  from  the  plaintift*  London  Medical 
Gazette,  was  refused,  on  the  ground  that  the  plaintiffs  had  failed  to 
make  out  their  derivative  title  to  the  copyright  under  s«  18,  by  showing 
that  the  articles  had  been  paid  for.  Here,  it  appears,  the  reports  in 
question  have  been  actually  paid  for :  but  Brown  v.  Cooke  shows  that 
payment  is  a  condition  precedent  to  the  vesting  of  the  copyright ;  and 
Richardson  v.  Gilbert,  1  Simons,  N.  S.  886,  shows  that  a  contract  far 
payment  is  not  sufficient.  So,  by  the  same  reasoning,  it  must  be  shown 
that  the  reports  were  composed  expressly  on  the  terms  that  the  copy- 
right therein  should  belong  to  the  employers  and  not  to  the  authors. 
[Maulb,  J. — ^Tou  contend  that  the  author,  in  the  absence  of  an  express 
agreement  to  the  contrary,  retains  the  right  of  separate  publication ; 
so  that,  although  he  has  been  paid  for  his  labour,  he  may  afterwards 
sell  the  copyright  to  another  ?]  Precisely  so.  Moore  did  not  lose  bis 
copyright  by  the  publication  of  his  poetical  pieces  in  the  Reviews.(a) 

(a)  Qwaret  the  **  Odes,"  which  were  published  in  The  Times,  and  afterwards  in  a  collected 
fomii  with  other  works  of  the  same  aothor,  by  Messn.  Longmans,  in  1828  ? 
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The  publisher  of  the  Benew  got  all  he  bargained  for,  when  he  first 
gave  them  to  the  world.  [Maulb,  J. — What  do  you  understand  by  a 
man  being  employed  to  write  for  another  ?]  In  Brown  v.  Cooke,  the 
Yiee-Chancellor  (Shadwell)  obserres,  <«  The  words  are  <  shall  haye  been 
or  shall  hereafter  be  composed  on  the  terms,*  that  is,  that  the  publisher 
shall  *have  employed  the  person  to  compose  on  the  terms  that  r^^jf^ 
the  copyright  therein  shall  belong  to  such  proprietor  or  pub-  '- 
lisher,  and  be  paid  for  by  such  proprietor, — the  copyright  then  shall 
belong  to  the  publisher  who  has  employed  the  person  to  make  the 
articles,  and  has  paid  him  for  them  upon  the  terms  that  the  copy- 
right shall  belong  to  the  publisher/'  Upon  this  he  is  interrupted 
by  Mr.  Bethell,  with  a  remark  that  <<  that  construction  would  have 
this  effect,  that,  if  I  sent  to  the  Quarterly  an  article  written  by  n^e, 
which  is  paid  for,  it  would  confer  no  copyright ;  because,  according 
to  the  language  of  the  act,  there  has  been  no  antecedent  employment 
of  me."  The  Vice-Chan oellor  proceeds:  <«I  am  not  observing  upon 
that,  because  I  conceive  that  the  payment  is  evidence  of  a  thing  at  least 
tantamoont  to  the  employment.  I  am  not  putting  it  in  that  way." 
Upon  this,  Mr.  Rolt  says :  <«  I  wished  to  call  the  attention  of  the  court 
to  some  celebrated  articles  of  Mr.  Macaulay's,  which  are  now  published 
in  separate  volumes,  every  one  of  which  was  written  and  paid  for,  and 
they  all  appeared  in  the  Edinburgh  Review."  The  Vice-chancellor 
continues :  <«  I  am  now  assuming  what  has  been  in  my  mind  all  along, 
that  the  meaning  of  the  act  of  parliament,  as  I  understand  the  language 
ef  it,  is  this,  that,  if  the  publisher  of  a  periodical  work  employs  a 
person  to  write  articles  for  him,  and  pays  him  for  them  upon  the  terme 
that  the  copyright  shall  be  the  proprietor's^ — that  is,  the  proprietor  of  a 
periodical  work,-^the  proprietor  shall  have  the  copyright  of  the  peri- 
odical work  containing  all  the  articles,  with  certain  subsequent  limita- 
tions, upon  which  nothing  turns  as  far  as  this  case  is  concerned."  If  I 
employ  another,  without  more,  to  write  articles  for  me  at  so  much  per 
sheet, — is  that  such  an  «<  employment"  as  is  provided  for  by  the  18th 
section,  and  as  will  give  me  the  proprietorship  of  the  copyright  ?  or 
does  it  only  give  me  a  license  to  publish  the  articles  in  my  work  ? 
*[Maulb,  J. — The  question  is,  whether  the  nature  of  the  employ-  r^^^m 
ment  in  this  case  does  not  afford  ground  for  us  to  infer  that  the  ^ 
reports  were  furnished  upon  the  terms  that  the  proprietors  of  The 
Jurist  should  have  the  copyright.]  The  case  finds  that  nothing  passed 
between  the  parties  on  the  subject.  It  was  for  the  plaintiffs  to  make 
out  that  the  conditions,  upon  which  alone  the  copyright  could  be  theirs, 
have  been  complied  with.  They  are  not  to  have  the  copyright,  unless 
the  articles  are  composed  on  the  terms  that  the  copyright  therein  shall 
belong  to  the  proprietors  of  the  periodical.  [Maulb,  J. — There  are 
no  negative  words.]  The  right  is  expressly  given  to  the  author  by  s* 
8 ;  and  it  is  not  taken  away  by  s.  18,  unless  the  conditions  therein  have 
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been  complied  with.  [Growdbr,  J. — Is  it  not  to  be  inferred  from  the 
statement,  that  those  conditions  have  been  complied  with  ?]  Nothing 
being  said,  the  court  cannot  infer  that  the  employment  imports  that 
the  copyright  should  be  in  the  plaintiffs.  In  The  Bishop  of  Hereford 
V.  Griffin,  16  Simons,  190, — where  it  was  held,  that  the  proprietor  of 
an  encydopsBdia,  who  employs  a  person  to  write  an  article  for  publica- 
tion in  that  work,  cannot,  without  the  writer's  consent,  publish  the 
article  in  a  separate  form,  or  otherwise  than  in  the  encyclopiedia,  unless 
the  article  was  written  on  the  terms  that  the  copyright  therein  should 
belong  to  the  proprietor  of  the  encyclopsedia  for  all  purposes, — the 
Vice-Chancellor  says:  <( According  to  law,  the  copyright  was  in  the 
plaintiff,  except  so  far  as  he  parted  with  it ;  therefore,  no  reservation 
was  necessary  to  constitute  a  right  in  him."  Upon  the  facts  here 
stated,  would  a  court  of  equity  enforce  an  assignment  of  the  copyright 
to  the  plaintiffs  ?  It  is  submitted,  therefore,  upon  the  plain  reading 
of  the  statute,  and  the  fair  construction  of  the  facts  in  the  special  case, 
the  copyright  in  the  reports  in  question  is  not  in  the  plaintiffs. 
*47R1  *^*  Assuming  that  the  plaintiffs  are  the  proprietors  of  the 
-'  copyright,  the  next  question  is,  whether  the  defendants  have 
been  guilty  of  piracy.  It  is  not  denied  that  a  man  may  be  guilty  of 
piracy,  though  he  take  only  a  portion  of  a  work.  The  question  is  in 
truth  one  of  fact,  whether  the  use  made  of  another  man's  work  is  fair 
and  reasonable,  or  the  reverse.  The  question  now  for  the  first  time 
arises  in  the  case  of  a  Digest,  though  works  of  that  description  have 
long  been  familiar  to  the  profession.  In  the  case  of  an  encyclopsedia, 
one  can  very  well  understand  the  appropriation  of  an  article  from  the 
work  of  another  may  amount  to  piracy.  So,  where  a  man  unduly  avails 
himself  of  the  labours  of  another  under  colour  of  an  abridgment,  as  in 
Butterworth  v.  Robinson,  5  Yes.  709.  In  Sweet  v.  Maugham,  11 
Simons,  51,  the  entire  report  was  copied.  It  was  not  suggested  in 
Saunders  v.  Smith,  S  Mylne  &  Cr.  711,  that  the  mere  taking  of  the 
side  or  marginal  notes  would  constitute  a  piracy.  In  D'Almaine  o. 
Boosey,  1  Y.  &  G.  288,  296,t  Lord  Lyndhurst  speaks  of  Digests  and 
Abridgments  as  being  something  very  different  from  the  works  from 
which  they  are  taken,  and  as  being  an  allowable  use  of  the  productions 
of  another.  [Jbrvis,  G.  J. — Lord  Lyndhurst  is  there  speaking  of 
Yiner's  Abridgment  and  Gomyns's  Digest :  but  it  is  an  abuse  of  terras 
to  call  this  thing  a  Digest.]  In  Dodsley  v.  Eannersley,  Ambler,  403, 
also,  it  was  held  that  a  fair  abridgment  is  not  piracy.  [Maulb,  J.— 
You  cannot  justify  the  piratical  use  of  another  man's  book,  by  merely 
calling  the  result  an  abridgment  or  a  digest.]  If  this  is  piracy,  the 
reporter  who  in  reporting  this  case  inserts  the  marginal  note  of  a  case 
which  is  read  in  the  course  of  argument,  is  equally  guilty  of  piracy. 
[Cresswell,  J. — That  is  a  totally  different  matter.]  In  all  these  cases, 
regard  must  be  had  to  the  general  convenience  of  mankind.     In  Sayre 
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V.  Moore,  1  East,  861  n..  Lord  ^Mansfield  says,  « whoever  has  r^icjirq 
it  in  his  intention  to  publish  a  chart,  may  take  advantage  of  all  ^ 
prior  pablications."  Gary  v.  Kearsley,  4  Esp.  N.  P.  C.  168,  is  to  the 
same  effect.  In  all  these  cases,  the  question  is,  whether  a  fair  and 
reasonable  use  has  been  made  of  an  author's  work,  or  whether  it  is  a 
mere  colourable  copy :  Murray  v.  Bogue,  1  Drewry,  853.  If  there  is 
any  mental  labour,  any  literary  skill,  brought  to  bear  upon  the  new 
work,  the  court  will  not  stop  to  consider  whether  it  is  of  the  highest 
order  of  intellectual  skill  or  not. 

Ztt«A,  in  reply,  was  desired  to  confine  himself  to  the  second  question. 
If  the  defendants  have  printed  for  sale  any  portion  of  that  in  which 
the  plaintiffs  have  copyright,  they  are  guilty  of  an  infringement  of  the 
statute,  which  evidently  was  intended  to  confer  upon  authors  a  larger 
amount  of  protection  than  they  enjoyed  before.  Here  are  two  re- 
ports,  according  to  the  statement  of  the  case, — a  long  and  a  short  one : 
if  the  defendants  may  copy  one,  why  not  the  other  ?  and,  if  either,  why 
not  both  ?  No  man  has  a  right  to  copy  parts  of  my  book,  and  sell  them 
for  his  own  profit.  Is  it  any  excuse  that  he  varies  the  order  in  which 
the  matter  is  published  ?  or  that  he  robs  others  as  well  as  me  ?  But- 
terworth  v.  Robinson,  5  Yes.  709,  is  very  like  this  case.  [Jebvis,  C. 
J. — It  certainly  is  a  very  strong  case.  Crbsswsll,  J. — It  is  expressly 
in  point.]  There  is  not  a  case,  nor  a  dictum,  in  support  of  the  defend- 
ants' argument,  except  the  ilictum  of  Lord  Lyndhurst  in  D*Almaine  v. 
Boosey,  and  there  his  Lordship  was  referring  to  Viner  and  to  Comyns, 
which  are  in  no  respect  similar  to  the  defendants'  work. 

Jbrvis,  C.  J. — ^As  at  present  advised,  but  without  pledging  ourselves 
on  the  subject,  we  are  all  inclined  to  think  that  the  plaintiffs  had  a  pro- 
perty in  the  reports  in  ^question.  As  to  the  question  of  piracy,  r^^n/^ 
however,  we  should  like  to  have  a  little  time  to  consider  of  it.      ^ 

Cur.  adv.  vult. 

Jkbvis,  G.  J. — ^This  case  was  argued  before  us  in  the  course  of  the 
present  term,  and  upon  one  of  the  points  the  court  required  a  little 
time  for  deliberation.  We  now  proceed  to  deliver  our  opinions,  in 
which  I  regret  to  say  there  is  not  perfect  unanimity. 

Two  questions  were  presented  for  our  consideration, — first,  whether 
the  plaintiffs  had  a  property  in  the  copy  of  the  reports  in  The  Jurist, 
or  of  the  head  or  side  notes  thereof,  or  in  both,  within  the  5  &  6  Vict. 
c.  45,  s.  18, — secondly,  assuming  that  they  had,  whethler  the  use  made 
by  the  defendants  of  such  head  or  side  notes  was  such  a  piracy  as  to 
give  the  plaintiffs  a  cause  of  action  against  them. 

1.  At  the  close  of  the  argument,  we  intimated  an  opinion  that  the 
plaintiffs  had  a  copyright  within  the  meaning  of  the  18th  section,  be- 
cause it  seemed  to  us, — and  I  believe  we  all  remain  of  the  same  opi- 
nion,— that,  where  the  proprietors  of  a  periodical  employ  a  gentleman 
to  write  a  given  article,  or  a  series  of  articles  or  reports,  expressly  for 
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the  purpose  of  pablication  therein,  of  necessity  it  is  implied  that  th« 
copyright  of  the  articles  so  expressly  written  for  snch  periodical,  and 
paid  for  by  the  proprietors  and  publishers  thereof,  shall  be  the  property 
of  such  proprietors  and  publishers ;  otherwise,  it  might  be  that  the 
author  might  the  day  after  his  article  has  been  published  by  the  per« 
sons  for  whom  he  contracted  to  write  it,  re^pnblish  it  in  a  separate  form, 
or  in  another  serial,  and  there  would  be  no  correspondent  benefit  to  th« 
original  publishers  for  the  payment  they  had  made.  For  these  reasons, 
I  think,  and  my  learned  Brothers  all  concar  with  me,  that,  under  the 
if^Ao-i-i  ^circumstances  stated  in  this  case,  there  is  an  implied  condition, 
^  understanding,  or  arrangement  between  the  proprietors  of  The 
Jurist,  and  the  gentlemen  who  furnish  them  with  reports  or  other  arti- 
cles for  publication  therein,  that  the  former  shall  acquire  a  copyright 
in  the  articles  so  written  for  and  published  &nd  paid  for  by  them. 

2.  The  question  of  piracy  is  one  of  more  difficulty,  and  one,  as  I  be* 
fore  observed,  upon  which  we  are  not  quite  agreed.  Upon  the  best  con- 
sideration  I  am  able  to  give  the  ease,  it  appears  to  me  that  the  facts 
stated  disclose  a  case  of  piracy,  so  as  to  entitle  the  plaintifb  to  main- 
tain this  action.  It  is  undoubtedly  exceedingly  difficult,  perhaps  abso* 
lutely  impossible,  to  lay  down  any  general  rule  upon  this  subject.  I  do 
not  assent  to  the  argument  urged  by  Mr.  LuBhf  that  every  publication 
of  a  portion  of  a  work  in  which  there  is  subsisting  copyright,  will  afford 
a  ground  of  action :  it  is  a  question  of  degree,  which  must  depend  upon 
the  circumstances  of  each  particular  case.  But  I  think  the  defendants 
in  this  case  have  been  guilty  of  an  abuse  of  the  fair  right  of  extract 
which  the  law  allows  for  the  purpose  of  comment,  criticism,  or  illustra- 
tion ;  and  that  this  is  in  reality  an  unauthorised  publication  of  a  portion 
of  the  plaintiffs'  work,  without  justifiable  excuse.  The  plaintiffs'  pub» 
lication.  The  Jurist,  or  that  portion  of  it  from  which  these  extracts  are 
made,  consists  of  double  reports  in  each  case, — a  detailed  report  of  the 
facts  of  the  case,  with  the  arguments,  and  the  judgment  of  the  court,-^* 
and  an  abstract,  in  the  shape  of  what  is  commonly  called  a  side  or  mar* 
ginal  note,  which  professes  to  state  the  principle  of  law  laid  down  ia 
the  case,  if  any  such  there  be,  or  a  summary  statement  of  the  facts  and 
the  decision  of  the  court  thereon.  In  truth  they  are  two  reports,  a 
short  and  a  long  one.  The  gentleman  who  has  compiled  The  Monthly 
Digest,  has,  as  the  case  states,  taken  the  short  report  verbatim.  If  the 
*48^1  ^^^  allows  him  *to  do  that,  why  should  he  not  also  be  allowed  to 
^^  take  the  fuller  report  ?  And,  if  he  might  take  either  the  one  or 
the  other,  why  should  ^he  not  take  both  2  The  question  is,  whether  • 
man  can  acquire  a  right  to  avail  himself  in  this  way  of  the  laboura  of 
another,  merely  because  he  arrangea  the  matter  under  heads  and  8ub» 
divisions,  so  as  to  form  with  other  matter  of  the  same  sort,  derived  from 
other  sources,  what  is  called  an  analytical  digest.  I  am  of  opinion  that 
he  cannot.    A  digest  undoubtedly  may  be  made  from  the  puUiahed 
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r«port8,  without  necessarily  sabjecting  the  compiler  to  a  charge  of 
piracy :  for  inatance)  where  the  party  applies  the  exertion  and  skill  of 
his  own  brain  in  extracting  the  principle  or  the  substanee  of  the  deci- 
sions before  him,  dressing  it  up  in  his  own  langaage,  so  as  to  produce 
an  original  work.  But  here,  there  is  no  thought  or  skill  brought  to 
bear  upon  the  work  that  is  complained  of;  it  is  a  mere  mechanical  string* 
ing  together  of  marginal  or  side  notes  which  the  labour  and  intelligence 
of  the  authors  have  fashioned  ready  to  the  compiler's  band.  In  my 
mind,  the  case  of  Butterworth  v.  Robinson,  6  Yes.  709,  is  precisely  in 
point.  There,  the  defendant  reprinted  the  facts  and  the  judgments, 
copying  them  from  the  plaintiffs'  work,  and  arranging  them  alphabeti- 
oally  under  appropriate  heads :  and  it  was  held,  that  the  mere  fact  of 
their  being  so  analytically  arranged  did  not  constitute  the  piratical  pub« 
lioation  a  new  work,  so  as  to  protect  its  author  and  publisher  from  the 
consequences  of  his  unauthorized  invasion  of  the  plaintiffs'  copyright : 
and  accordingly  the  injunction  prayed  for  was  granted. 

Upon  these  grounds,  I  am  of  opinion  that  the  plaintiffs  are  entitled 
to  the  judgment  of  the  court  upon  both  points,  and  that  the  verdict 
oogfat  to  stand. 

Maulb,  J. — 1.  As  to  the  first  question, — whether  these  plaintiffs  had 
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a  property  in  the  reports  in  The  ^Jurist,  as  being  the  proprietors 
of  the  publication  for  the  purposes  of  which  they  were  expressly 
composed,**-!  concur  with  my  Lord,  and  I  believe  with  my  two  learned 
Brothers  also,  in  thinking  that  they  are  within  the  provisions  of  the 
18th  section  of  the  5  &  6  Vict.  c.  45,  which  says,  that,  « when  any 
publisher  or  other  person  shall,  before  or  at  the  time  of  the  passing  of 
this  act,  have  projected,  conducted,  and  carried  on,  or  shall  hereafter 
project,  conduct,  and  carry  on,  or  be  the  proprietor  of,  any  encyclopse* 
dia,  review,  magazine,  periodical  work,  or  work  published  in  a  series  of 
books  or  parts,  or  any  book  whatsoever,  and  shall  have  employed  or 
shall  employ  any  persons  to  compose  the  same,  or  any  volumes,  parts, 
essays,  articles,  or  portions  thereof,  for  publication  in  or  as  part  of  the 
same,  and  such  work,  volumes,  parts,  essays,  articles,  or  portions  shall 
have  been  or  shall  hereafter  be  composed  under  such  employment,  on 
the  terms  that  the  copyright  therein  shall  belong  to  such  proprietor, 
projector,  publisher,  or  conductor,  and  paid  for  by  such  proprietor,  pro* 
jeetor,  pubUsher,  or  conductor,  the  copyright  in  every  such  encyclo* 
psedia,  review,  magazine,  periodical  work,  and  work  published  in  a  series 
of  books  or  parts,  and  in  every  volume,  part,  essay,  article,  and  portion 
so  composed  and  paid  for,  shall  be  the  property  of  such  proprietor,  pro* 
jeetor,  publisher,  or  other  conductor,  who  shall  enjoy  the  same  rights 
as  if  he  were  the  actual  author  thereof,  and  shall  have  such  term  of 
oopyright  therein  as  is  given  to  the  authors  of  books  by  this  act ;  ex-' 
eept  only,  that,  in  the  ease  of  essays,  articles,  or  portions  forming  pari 
of  and  first  published  in  reviews,  magazines,  or  other  periodical  works 
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of  a  like  nature,  after  the  term  of  twenty-eight  years  from  the  first  pnb* 
lication  thereof  respectively,  the  right  of  publishing  the  same  in  a  sepa- 
rate form  shall  revert  to  the  author  for  the  remainder  of  the  term  given 
by  this  act :  Provided  ilways,  that,  during  the  term  of  ^twenty* 
eight  years,  the  said  proprietor,  projector,  publisher,  or  con- 
ductor,  shall  not  publish  any  such  essay,  article,  or  portion  separately 
or  singly,  without  the  consent  previously  obtained  of  the  author  thereof, 
or  his  assigns :  Provided  also,  that  nothing  herein  contained  shall  alter 
or  affect  the  right  of  any  person  who  shall  have  been  or  who  shall  be  so 
employed  as  aforesaid,  to  publish  any  such  his  composition  in  a  separate 
form,  who  by  any  contract,  express  or  implied,  may  have  reserved  or 
may  hereafter  reserve  to  himself  such  right ;  but  every  author  reserv- 
ing, retaining,  or  having  such  right,  shall  be  entitled  to  the  copyright 
in  such  composition  when  published  in  a  separate  form,  according  to 
this  act,  without  prejudice  to  the  right  of  such  proprietor,  projector, 
publisher,  or  conductor,  as  aforesaid/'  It  was  urged  that  these  reports 
were  not  written  <<  on  the  terms  that  the  copyright  therein  should  be* 
long  to  the  proprietors"  of  The  Jurist,  because  there  were  no  express 
words  in  the  contract  under  which  they  were  written,  conferring  upon 
them  the  right  to  the  copy.  But,  though  no  express  words  to  that 
effect  are  stated  in  this  special  case,  I  think,  that,  where  a  man  employs 
another  to  write  an  article,  or  to  do  anything  else  for  him,  unless  there 
is  something  in  the  surrounding  circumstances,  or  in  the  course  of  deal- 
ing between  the  parties,  to  require  a  different  construction,  in  the 
absence  of  a  special  agreement  to  the  contrary,  it  is  to  be  understood 
that  the  writing  or  other  thing  is  produced  upon  the  terms  that  the 
copyright  therein  shall  belong  to  the  employer, — subject,  of  course,  to 
the  limitation  pointed  out  in  the  IStb  section  of  the  act.  I  therefore 
think  there  is  nothin^to  prevent  the  plaintiffs,  who  are  the  proprietors 
of  The  Jurist,  from  maintaining  an  action  for  the  infringement  of  their 
copyright  in  the  reports  in  question. 
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2.  As  to  the  actual  piracy,  I  do  not  so  clearly  concur  *in  the 


opinion  which  has  been  expressed  by  the  Lord  Chief  Justice,  and 
in  what  I  understand  to  be  the  opinions  of  my  Brothers  Cresswell  and 
Growder.  It  is  not  surprising  that  there  should  be  a  difference  of 
opinion  upon  such  a  subject,  seeing  that  it  is  not  so  much  a  question  of 
kind  as  of  degree.  It  is  difficult  to  draw  the  line,  where  the  question 
is  whether  the  use  that  is  made  of  a  work  is  fair  and  reasonable,  or  is 
substantially  what  is  unlawful  and  forbidden,  and  only  colourably  and 
evasivefy  different  from  it.  In  the  present  case,  the  inclination  of  my 
opinion  is,  that  the  work  of  the  defendants  is  a  different  work,  having 
a  different  object  in  view,  and  being  totally  different  in  its  result,  from 
the  work  published  by  the  plaintiffs.  It  may  be  that  some  persons  may 
dispense  with  the  plaintiffs'  work,  and  take  the  defendants',  though  a 
very  imperfect  substitute  for  it;  though  I  should  very  muoh  doubt 
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whether  it  woald  enable  any  person  who  really  wanted  it  to  dispense 
with  the  plaintiffs'  pablication.  The  object  of  a  digest,  is,  to  afford 
facilities  for  finding  out  cases  that  are  inserted  in  the  reports,  without 
baying  the  reports  themselyes  in  extenso.  The  effect  may  be  to  induce 
many  persons  to  abstain  from  purchasing  the  reports,  relying  upon  the 
means  of  access  to  public  libraries  and  other  institutions  for  the  fuller 
and  more  perfect  information  when  they  have  occasion  for  it.  But  that, 
I  think,  is  no  argument  in  favour  of  this  being  a  piracy :  rather  the 
contrary,  because  it  shows  that  the  defendants'  work  is  useful  only  for 
a  different  purpose  from  that  of  the  plaintiffs,  and  is  not,  and  never  was 
intended  as,  a  substitute  for  it.  *  The  Lord  Chief  Justice  seems  to  have 
been  struck  with  the  argument  that  here  are  in  truth  two  reports, — a 
short  one  and  a  more  circumstantial  and  extended  one.  I  do  not  con- 
eeive  that  to  be  true.  It  may  sometimes  be  that  the  marginal  note  as 
it  is  called,  is  but  an  epitome  of  the  ^circumstances  and  the  ruling  1-4^40^ 
contained  in  the  report  itself:  these,  however,  are  not  the  best  '- 
or  most  useful  marginal  notes,  but  something  which  the  reporter  has 
recourse  to  when  he  finds  it  impracticable  to  do  that  which  is  the  more 
proper  and  legitimate  office  of  the  marginal  note, — simply  to  state  the 
principle  of  law  which  is  laid  down  or  supported  by  the  case  in  hand : 
for  instance,  you  may  find  a  marginal  note  to  this  effect,  <c  No  addition 
of  the  deponent  is  necessary  in  an  affidavit  made  by  a  party  to  the 
,  suit."  Again,  «« Declarations  made  by  a  party  to  a  deed,  as  to  its  con- 
tentSy  are  not  admissible  in  evidence  to  cut  down  his  title ;"  or  <«  Da- 
mage resulting  from  the  ship's  taking  the  ground  on  the  falling  of  the 
tide,  in  a  tide-harbour,  in  a  spot  where  she  is  properly  placed  for  the 
purpose  of  unloading,  is  not  a  stranding  within  the  ordinary  terms  of  a 
policy  of  insurance  ;"  or  «  A  devise  of  «all  my  estate  and  effects,  both 
real  and  personal,  which  I  shall  die  possessed  of,'  extends  to  lands  ac- 
quired by  the  testator  after  the  date  of  his  will."  That  is  the  legiti- 
mate and  the  best  style  of  a  marginal  note ;  it  contains  no  statement 
of  the  facts  of  the  case ;  in  no  sense  is  it,  or  does  it  profess  to  be,  a 
wcond  report.  That  in  my  opinion  disposes  of  the  argument,  such  as 
it  is,  of  these  being  double  reports  :  and  I  think  no  conclusion  unfavour- 
able to  the  defendants  can  fairly  and  legitimately  be  drawn  from  that 
suggestion.  The  marginal  notes  do  not  profess  to  be  condensed  reports 
of  the  principal  case:  they  only  degenerate  into  abridgments,  when  the 
reporter,  from  inability  to  state  the  precise  principle  of  law  which  is  to  be 
deduced  from  the  decision,  has  recourse  to  the  clumsy  expedient, — some- 
trmesy  no  doubt,  unavoidable,-*of  shortly  restating  the  facts  of  the  case. 
In  that  case,  it  may  be  said  that  they  constitute  two  reports.  It  is  true 
that  the  very  words  of  the  marginal  notes  of  The  Jurist  and  of  other  re- 
ports have  been  taken  by  the  defendants  and  inserted  in  their  Monthly 
Digest.  *But  it  is  agreed  that  it  is  not  every  verbatim  extract  r^inm 
that  constitutes  a  piracy :  that  must  depend  upon  the  length  of  ^ 
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the  extract,  the  parpose  for  which  it  is  made,  and  other  circumataBeea. 
It  is  not  contended  on  the  part  of  the  plaintiffs  that  the  mere  quantity 
of  the  matter  copied  from  their  work  constitates  the  piracy.  And,  for 
anything  that  appears,  the  plaintiffs  are  the  only  persons  who  complain. 
There  is  nothing  wrong,  therefore,  as  against  the  plaintiffs,  in  nineteen- 
twentieths  of  the  defendants'  publication.  The  defendants  have  devised, 
or  rather  adopted,  a  scheme  of  putting  together  short  notes  of  the 
decisions  of  the  various  courts,  published  within  a  given  space  of  time, 
distributing  them  in  such  a  form  of  arrangement  and  claissification  as  te 
make  them  more  readily  accessible  to  those  who  are  seeking  to  be 
informed  of  the  most  recently  promulgated  law  upon  any  given  subject. 
By  far  the  larger  part  of  the  matter  so  di8tributed,*^about  the  propor- 
tion I  before  mentioned, — is,  as  against  the  plaintiflb,  the  defendants' 
own  property;  and  the  method  of  arrangement  is  entirely  his  own. 
That  being  the  state  of  things,  the  defendants  have,  as  it  seems  to  me, 
made  and  published  a  book  altogether  different  from  the  plaintiffs'  work, 
intending  to  answer  and  really  effecting  a  totally  different  purpose. 
Therefore  I  conceive  that  they  have  not  in  a  sense  that  is  unlawful 
copied  any  part  of  the  plaintiffs'  work ;  but  that  they  have  done  nothing 
more  than  is  done,  and  lawfully  done,  by  one  who,  for  the  purpose  of 
supporting  and  fortifying  his  own  argument,  avails  himself  of  the  work 
of  another  to  the  extent  to  which  it  is  made  publici  juris  for  the  pur- 
pose of  being  read  and  extracted  from  to  a  fair  and  bon&fide  and  legiti- 
mate extent.  This,  as  it  appears  to  me,  is  the  true  view  of  the  matter ; 
though  I  express  my  opinion  upon  it  with  that  degree  of  hesitation  and 
doubt  which  I  cannot  but  feel  when  I  find  that  my  Lord  and  my  two 
*M9r\  ^^^^^^^  ^Brothers  have  arrived  at  a  different  condusion.  This 
^  difference  of  opinion,  however,  is  not  of  sufficient  importance  to 
induce  me  to  desire  further  time  for  deliberation,  which  otherwise  I 
should  have  been  glad  to  have  had,  in  order  that,  in  the  opinion  I  have 
thus  imperfectly  expressed,  I  might  have  more  fully  and  more  clearly 
assigned  my  reasons  for  the  conclusion  to  which  I  have  felt  myself  irre- 
sistibly drawn.  Of  all  cases,  this  is  one  in  which  it  is  obviously  more 
difficult  than  any  other  to  draw  the  line. 

Crbsswbll,  J.— 1.  As  to  the  first  point,  I  do  not  think  it  necessary 
to  add  anything  to  what  has  fallen  from  my  Lord  and  my  Brother 
Maule.  Under  the  circumstances  stated  in  the  special  case,  the  copy- 
right in  the  reports  in  question  clearly  vested  in  the  plaintiffs  as  the 
proprietors  of  the  work  for  which  they  were  prepared. 

2.  As  to  the  second  point,  I  quite  agree  with  my  Brother  Maule,  that 
it  is  very  difficult  to  draw  the  line  between  that  which  is  a  fair  and 
legitimate  use  of  an  author's  work  for  the  purpose  of  extract,  or  com- 
ment, or  illustration,  and  that  which  amounts  to  piracy*  But  it  occurs 
to  me  that  the  defendants  in  this  case  have  overstepped  that  line*    The 
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portions  of  the  plaintiffs*  publication  which  the  defendants  have  copied, 
were  not  taken  for  the  purpose  of  comment  or  illustration,  but  simply 
for  the  purpose  of  making  them  the  subject  of  sale  for  their  own  intrinsic 
▼alue,  though  the  work  in  which  they  appear  is  composed  of  other 
matter  in  addition  culled  from  other  sources.  I  am  clearly  of  opinion 
that  that  is  an  unauthorized  and  piratical  use  of  the  plaintiffs'  work, 
and  that  the  plaintiffs  are  entitled  to  judgment. 

Crowdbr,  J. — I  have  arrived  at  the  same  opinion  as  my  Lord  and 


my  Brother  Gresswell  after  much  ^difficulty  and  doubt.     In  the 
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course  of  the  argument,  I  must  confess  my  mind  has  undergone 
considerable  fluctuation  as  to  both  points.  Looking,  however,  to  the 
language  of  the  18th  section  of  the  d  &  6  Vict.  c.  45,  which  enacts, 
that,  »  when  any  publisher  or  other  person  shall,  before  or  at  the  time 
of  the  passing  of  the  act,  have  projected,  conducted,  and  carried  on,  or 
shall  hereafter  project,  conduct,  and  carry  on,  or  be  the  proprietor  of, 
any  encyclopsdia,  review,  magazine,  periodical  work,  &c.,  and  shall 
have  employed  or  shall  employ  any  persons  to  compose  the  same,  or 
any  volumes,  parts,  essays,  articles,  or  portions  thereof,  for  publication 
in  or  as  part  of  the  same,  and  such  work,  articles,  &c.,  shall  have  been 
or  shall  hereafter  be  composed  under  sucli  employment,  on  the  terms 
that  the  copyright  therein  shall  belong  to  such  proprietor,  projector, 
publisher,  &e.,  and  paid  for  by  such  proprietor,  &c.,  the  copyright  in 
such  encyclopaedia,  &c.,  so  composed  and  paid  for  shall  be  the  property 
of  such  proprietor,  &c.,  who  shall  enjoy  the  same  rights  as  if  he  were 
the  actual  author  thereof,'*  &c.,-^and  looking  at  the  facts  stated  in  this 
special  case,  which  show  that  there  was  a  verbal  arrangement  between 
the  proprietors  of  The  Jurist  and  the  gentlemen  who  furnished  these 
reports,  that  they  should  be  furnished  by  them  for  publication  in  The 
Jurist  at  an  agreed  price,  without  any  reservation  of  copyright  in  the 
authors, — ^it  seems  to  me  that  it  was  not  necessary  that  there  should  be 
any  express  stipulation  as  to  the  terms  upon  which  the  reports  were  to 
be  composed,  id  order  to  confer  the  copyright  upon  the  plaintiffs ;  but 
that  the  terms  might  be  inferred  from  the  general  nature  and  character 
of  the  employment ;  and  that,  sitting  as  we  do,  with  power  to  draw  such 
inferences  as  a  jury  might  draw,  we  may  reasonably  arrive  at  the  con* 
elusion  that  the  understanding  between  the  authors  of  those  reports  and 
the  proprietors  of  the  work  in  which  they  were  ^published,  was,  r^e^QA 
that  the  latter  should  have  the  copyright  therein.  ^ 

2.  Upon  the  second  point  I  have  entertained  considerably  more  doubt ; 
and  though,  after  much  anxious  reflection,  I  have  come  to  the  same  con- 
clusion that  the  Lord  Chief  Justice  and  my  Brother  Gresswell  have 
arrived  at,  it  is  not  without  great  hesitation,  more  especially  as  my 
Brother  Maule  has  expressed  a  contrary  opinion.  The  difficulty  I  have 
felt  as  to  this  point,  is,  that  the  work  which  the  defendants  have  pub* 
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lished  had  not  the  same  object  in  view  as  that  published  by  the  plain- 
tiffs ;  nor  was  there  any  intention  on  the  part  of  the  defendants  in  anj 
degree  to  interfere  with  the  sale  of  the  plaintiffs'  publication;  their 
work  being  intended  to  effect  a  totally  different  result.  Under  snch 
circumstances,  one  might  very  reasonably  entertain  doubt  whether  the 
use  the  defendants  have  made  of  the  plaintiffs*  work  could  a.mount  to 
piracy.  Looking,  however,  at  the  language  of  the  statute,  I  feel  very 
reluctantly  bound  to  express  my  opinion  that  it  may  and  does  amount 
to  piracy.  It  falls  exactly  within  the  15th  section,  taken  in  connexion 
with  the  interpretation  clause,  s.  2.  The  result  of  those  two  sections 
is  this, — that  a  person  is  guilty  of  piracy,  who  prints  or  causes  to  be 
printed  for  sale  any  book  or  part  of  a  book  in  which  there  is  subsisting 
copyright,  without  the  consent  in  writing  of  the  author  or  proprietor. 
That  which  the  defendants  have  printed  and  published  without  the  sanc- 
tion of  the  plaintiffs,  is  undoubtedly  a  part,  and  a  very  considerable  and 
important  part,  of  the  work  of  the  plaintiffs.  With  respect  to  the 
argument  which  was  urged  by  Mr.  Lvsh^  and  adopted  by  my  Lord  Chief 
Justice  and  my  Brother  Oresswell,  viz.  that  the  plaintiffs*  work  consists 
of  two  reports,  the  one  a  full  and  the  other  an  abridged  one,  and  that 
the  defendants  could  have  no  more  right  to  copy  the  one  than  the  other 
MQ11  ^^  *hoth  of  them, — it  seems  to  me  that  there  is  much  weight  in 
^  the  observations  of  my  Brother  Maule  upon  that  subject ;  and 
it  does  not  strike  me  that  it  affords  any  very  safe  ground  of  argument 
against  the  defendants.  The  head-note,  or  the  side  or  marginal  note 
of  a  report  is  a  thing  upon  which  much  skill  and  exercise  of  thought  is 
required,  to  express  in  clear  and  concise  language  the  principle  of  law 
to  be  deduced  from  the  decision  to  which  it  is  prefixed,  or  the  facts  and 
circumstances  which  bring  the  case  in  hand  within  some  principle  or 
rule  of  law  or  lof  practice.  The  question,  according  to  my  notion,  is, 
whether  that  is  not  something  substantial  in  which  the  law  gives  the 
author  or  proprietor  a  copyright.  It  seems  to  me,  that,  although  the 
object  of  the  defendants  was  simply  to  put  together  after  a  manner  of 
their  own,  and  for  a  purpose  quite  different  from  that  for  which  the 
plaintiffs  published  their  work,  these  marginal  notes,  with  others  derived 
from  other  similar  sources,  nevertheless  they  do  avail  themselves,  to  an 
extent  which  the  law  does  not  warrant,  of  the  labour  and  skill  and 
capital  of  the  plaintiffs,  and  have  appropriated  to  their  own  use  that 
which  is  substantially  the  property  of  the  plaintiffs,  and  a  property  of 
a  description  which  the  statute  intended  to  secure  to  them.  I  have, 
therefore,  though  with  great  reluctance  and  difficulty,  come  to  the  con* 
elusion,  that,  however  useful  and  meritorious  the  defendants'  work  may 
be,  they  were  not  justified  in  making  the  use  they  did  of  the  plaintiffs' 
work,  but  were  guilty  of  piracy  within  the  meaning  of  this  act  of 
parliament. 
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The  judgment  of  the  ooart,  therefore,  will  be  for  the  plaintiffs. 

Jadgmemt  for  the  pkiintiffs. 

A  reporter  has  &  copyright  in  his  tore  and  objects  of  the  selections  made, 
margiDal  notes,  and  in  the  argumenta  the  quantity  and  Talae  of  the  materials 
of  eouDBel  aa  prepared  and  arnnigod  in  used,  and  the  degree  in  which  the  use 
his  work :  Gray  v.  Eossell,  1  Story,  may  prejadice  the  sale  or  diminish  the 
11.  An  abridgment,  in  which  there  is  profits,  or  supeniede  the  objects  of  the 
a  substantial  condensation  of  the  mate-  original  work  :*'  Story,  J.  A  new 
rials  of  the  original  work,  and  which  and  original  plan,  arrangement,  or  corn- 
requires  intellectual  labour  and  judg-  bination  of  materials  will  entitle  the 
ment,  does  not  constitute  a  piracy  of  author  to  a  copyright  therein,  whether 
copyright ;  but  an  abridgment,  consist-  the  materials  themselves  be  new  or 
ing  of  extracts  of  the  essential  or  most  old :  Emefton  v,  Davies,  3  Story,  768 ; 
iralnable  portions  of  the  original  work,  Webb  v.  Powers,  2  WoodbnTj  &  Minot, 
b  a  piracy :  Folsom  v.  Marsh,  2  Story,  497 ;  Story's  Executors  v,  Holcombo, 
100.  '<  We  must  often,  in  dedding  4  M'Lean,  806. 
<|iieBti0iiB  of  this  sort,  look  to  the  na- 
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A  commisnon  will  not  be  granted  for  the  examination  of  witnesses  in  a  hostile  oonntzy. 

This  was  an  action  for  the  breach  of  a  charter-party  entered  into  by 
the  defendants,  who  were  Russian  subjects  residing  the  one  at  Moscow 
the  other  at  Odessa,  for  the  conveyance  of  a  cargo  of  prodnoe  from 
Odessa  to  the  united  kingdom. 

On  the  13th  of  February  last,  a  sommona  was  taken  oat  on  behaJf 
of  the  defendants,  requiring  the  plaintiffs  to  show  cause  why  a  commis- 
sion should  not  issue  to  examine  upon  interrogatories  Stephen  Buba 
(one  of  the  defendants),  Oeorge  Kelner,  and  other  witnesses  on  behalf 
of  the  defendants,  at  Odessa,  in  the  empire  of  Russia*  This  summons 
was  attended  before  Jervis,  C.  J.,  who,  after  an  abortive  attempt  to 
bring  the  parties  to  terms,  directed  the  summons  to  stand  over,  to  give 
the  defendants  an  opportunity  of  applying  to  the  court. 

Bovilly  acecNrdingly  in  Easter  Term  last,  moved  for  a  rule  calling  upon 
the  plaintiffs  to  show  cause  why  a  commission  should  not  issue  for  the 
examination  of  the  witnesses,  or  why  the  proceedings  should  not  be 
stayed  for  six  months.  The  affidavit  upon  which  he  moved  stated  that 
there  existed  ample  means  of  communication  with  Odessa,  notwithstand- 
ing the  war  between  this  country  and  Russia,  and  that  there  were  many 
British  residents  there  to  whom  the  commission  might  be  addressed. 
[Gresswell,  J. — Is  there  any  instance  of  a  commission  having  issued 
to  examine  witnesses  in  an  enemy's  country  pending  hostilities?]  No. 
But  an  alien  enemy,  though  the  courts  of  this  country  will  not  aid  him. 
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in  initiating  proceedings,  is  not  left  wholly  at  the  mercy  of  one  who 
itiAQo-i  s^^s  ^^^'     ^^0  coart  will,  for  '^instance,  prevent  his  being  at- 
-^  tached ;  and  he  may  file  a  bill  of  discovery.     A  stay  of  the  pro- 
ceedings would  probably  induce  the  plaintiflfs  to  make  admissions. 

A  rule  nisi  having  been  granted, 

lauh  now  showed  cause,  submitting  that  the  court  had  no  power  to 
issue  a  commission  for  the  examination  in  a  hostile  country  of  parties 
who  were  subjects  of  the  state  with  which  this  country  is  in  a  state  of 
actual  warfare. 

Boinlly  in  support  of  his  rule. — If  the  witnesses  are  willing  to  be 
examined,  the  fact  of  our  being  at  war  with  the  country  of  which  they 
are  subjects,  and  in  which  they  reside,  can  make  no  difference  as  to  the 
power  of  the  court  to  order  the  commission  to  go.  [Jbrvis,  C.  J. — 
You  are  in  effect  asking  us  to  direct  certain  of  the  Queen's  subjects 
to  hold  communication  with  the  Queen's  enemies, — unless,  indeed,  by 
living  under  the  protection  of  the  emperor  of  Russia,  they  have  aban- 
doned their  allegiance  to  the  crown  of  England,  which  might  raise 
another  difficulty :  Albretcht  v,  Sussman,  2  Yes.  &  B.  323.]  It  may 
be  that  the  court  would  not  afford  any  facilities  to  an  alien  enemy  to 
enforce  any  rights  in  this  country :  but,  being  brought  into  court,  they 
will  not  deny  him  the  opportunity  of  setting  up  a  lawful  defence. 
[Orbsswbll,  J. — Do  you  find  any  precedent  for  such  an  application  ?] 
It  must  be  acknowledged  that  there  is  none  to  be  found:  but  it  is 
submitted  that  there  is  no  rule  or  principle  of  law  that  is  opposed 
to  it. 

JfiRViS,  C.  J. — I  am  of  opinion  that  the  commission  prayed  ought 
not  to  be  granted.  It  is  enough  to  say  that  we  have  no  precedent  for 
it.  Independently,  however,  of  that,  I  see  many  objections  to  it. 
*4941  *M^^^s>  J- — Apart  from  the  objection  that  the  plaintiffs  would 
^  not  stand  in  so  favourable  a  position  as  the  defendants  on  the 
proposed  examination,  I  think,  if  we  were  to  grant  a  commission,  we 
should  be  sanctioning  an  unlawful  communication  with  the  Queen's 
enemies. 

Grbsswbll,  J. — I  am  of  the  same  opinion.  That  which  we  are 
asked  to  do,  seems  never  to  have  been  attempted  before.  The  thing 
seems  to  me  perfectly  impracticable,  apart  from  any  other  ground  of 
objection. 

•Growbsr,  J.,  concurred.  Bule  discharged. 
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Pnetioe  m  to  allowing  affldavita  io  answer  to  "new  matter,"  upon  motions,  under  17  A  18  Viot 

e.l25,s.45. 

This  was  an  action  upon  a  promissory  note  for  lOZ.  made  by  the  de- 
fendant to  the  order  of  one  F.  J.  Keene,  payable  on  demand. 

The  defendant  pleaded  that  Keene  did  not  endorse  the  note ;  and 
that  he  was  indaced  to  make  it  by  the  fraud  and  covin  of  Keene,  and 
the  plaintiff  took  it  after  it  became  due,  and  without  consideration,  and 
with  knowledge  of  the  fraud,  and  that  he  was  suing  upon  it  for  the  benefit 
of  Keene. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  the  jury  found  a 
verdict  for  the  defendant,  and,  in  Easter  Term  last, 

F,  RuB9ell  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
dirf'ction,  and  that  the  verdict  was  not  warranted  by  the  evidence. 
The  misdirection  "^cbmplained  of,  was,  that  there  was  no  evi-  r^e^qc 
dence  whatever  to  leave  to  the  jury  in  support  of  either  of  the  '- 
pleas. 

An  affidavit  having  been  used  on  the  motion  in  order  to  show  how  the 
under-sheriff  had  left  the  case  to  the  jury,  and  Prentice^  who  was  to 
show  cause,  having  handed  to  RusteU  an  affidavit  which  he  proposed  to 
read  in  answer,  detailing*  the  transaction  out  of  which  the  action 
arose,(a) 

Etuselly  on  a  former  day  in  this  term,  applied  for  leave  to  file  an  affi- 
davit in  answer,  under  the  45th  section  of  the  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict.  c.  125,  which  enacts,  that,  <<upon  motions 
founded  upon  affidavits,  it  shall  be  lawful  for  either  party,  with  leave 
of  the  court  or  a  judge,  to  make  affidavits  in  answer  to  the  affidavits 
of  the  opposite  party,  upon  any  new  matter  arising  out  of  such  affida- 
vits, subject  to  all  such  rules  as  shall  hereafter  be  made  respecting  such 
affidavits."  [Maulb,  J. — The  45th  section  applies  only  to  affidavits 
which  are  u$ed  by  the  opposite  party.  Jervis,  C.  J. — There  is  nothing 
upon  which  to  found  a  substantive  motion.  When  the  rule  comes,  on  for 
argument,  it  may  be  that  we  may  think  it  right  to  give  you  an  oppor- 
tunity to  answer  any  new  matter  in  the  affidavit  on  which  cause  is 
shown.  By  showing  you  his  affidavit,  according  to  the  ordinary  cour- 
tesy of  the  bar,  Mr.  Prentice  does  not  bind  himself  to  produce  it. 
Lush^  Amicus  Curias,  stated,  that,  in  the  Court  of  Queen's  Bench,  the 
usual  course  was,  to  move  for  leave  to  file  affidavits  in  answer,  before 
the  rule  came  on.  Jervib,  C.  J. — ^I  cannot  help  thinking  that  the 
matter  has  not  been  well  considered.  The  effect  would  be  very  much 
to  aggravate  the  expense  of  a  rule,  when  it  might  perhaps  turn  out  to 
be  wholly  unnecessary.  It  must  be  a  rule  nisi,  *and  affidavits  r^^og 
must  be  filed,  and  office  copies  taken.     What  has  been  the  prac-  ^ 

(a)  See  Lilley  «.  Johnson,  2  M.  A  W.  386,t  5  DowL  P.  0.  60S. 
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tice  of  the  Court  of  Exchequer  upon  the  subject  ?  Lush  said  he  was 
not  aware  that  the  question  had  yet  been  raised  there.  Maulb,  J. — 
Tou  have  no  right  to  see  jour  opponent's  aflidavits :  and  you  cannot 
show  them  to  your  client.  If  the  practice  of  handing  over  affidavits 
is  to  lead  to  such  a  consequence  as  this, — ^to  involve  the  client  in  the 
costs  of  another  motion, — no  counsel  in  future  will,  or  ought  to,  show 
his  affidavits  to  his  opponent  before  the  rule  comes  on.] 

Jeryis,  C.  J. — ^The  practice,  it  seems,  is  not  yet  settled  in  the  Ex- 
chequer. The  Court  of  Queen's  Bench  have  decided  that  advantage 
is  to  be  taken  of  the  46th  section  of  the  17  k  18  Vict.  c.  126,  by  % 
substantive  motion.  For  the  reasons  already  given,  we  are  not  inclined 
to  adopt  that  construction  of  the  act.  If,  therefore,  we  decide  the 
other  way,  the  Court  of  Exchequer,  when  the  question  arises  before 
them,  may  settle  the  practice,  which  it  is  very  desirable  should  be  done 
at  once. 

Cause  was  afterwards  shown  against  the  rule ;  and  the  court,  without 
requiring  any  additional  affidavits,  made  the  rule  absolute  for  a  new 
trial.  Rule  accordingly. 


♦497]  *HARVET  ».  DIVEES.    May  30. 

Except  under  BpeoUl  oircamstances,  the  expenses  of  the  attendance  of  witnesses  on  the  oobh 
mission  da/  at  the  aasSaef  eaonet  he  flUowed. 

This  was  an  action  brought  to  recover  the  value  of  certain  goods 
supplied  for  the  use  of  a  mine.  The  venue  was  laid  in  Cornwall.  The 
commission  day  at  Bodmin  was,  the  22d  of  March.  On  the  20th,  the 
cause  was  settled,  in  London,  by  the  defendant's  consenting  to  a  judge's 
order  for  the  payment  of  the  debt  and  costs,  «'  as  between  attorney  and 
client,"  by  instalments.  The  order  was  drawn  up  at  four  o'clock  in  the 
afternoon  of  the  20th  of  March,  and  was  sent  by  post  that  evening. 
Notice  was  immediately  on  the  receipt  of  the  order  sent  to  prevent  the 
plaintiff's  witnesses, — eleven  in  number,  and  who  resided  at  Heyl  and 
Camborne,  about  forty-four  miles  from  Bodmin,  and  twenty  from  Truro, 
— being  brought  to  Bodmin ;  but,  before  the  notice  arrived,  the  plain- 
tiff's attorney  in  the  country  had  procured  a  conveyance(a)  and  started 
the  witnesses,  who  arrived  at  Bodmin  in  the  evening  of  the  21st,  whence 
they  returned  home  on  the  following  day.  Upon  the  taxation  of  costs 
under  the  judge's  order,  the  master  disallowed  the  plaintiff  the  ex- 
penses of  the  witnesses,  on  the  ground  that  their  attendance  at  the 
assizes  before  the  commission  day  was  unnecessary. 

Maynard  moved  for  a  rule  calling  upon  the  defendant  to  show  cause 
why  the  master  should  not  be  at  liberty  to  review  his  taxation. — ^A 

(a)  An  omnihos  and  a  pair  of  horses ;  there  being  no  rulway  beyond  Tmro  that  eonld  ba 
made  arailable. 
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plaintiff  is  bound  to  have  his  witnesses  in  attendance  from  the  com- 
mencement of  the  assizes,  and  is  entitled  to  the  costs  of  their  attend* 
ance  previoos  to  the  day  of  trial :  Cosgraye  v,  Evans,  2  Dovl.  r^c^no 
*P.  C.  448.  Whether  or  not  the  whole  time  of  their  attendance  '- 
is  to  be  allowed,  must,  no  doubt,  depend  upon  circumstances,  upon 
which  the  master  must  exercise  his  discretion :  Thomas  v.  Saunders,  3 
N.  4;  M.  572;  Piatt  v.  Greene,  2  Dowl.  P.  0.  216.  [Crowdbr,  J.— 
The  question  is,  whether  it  was  necessary  that  the  witnesses  should  be 
at  Bodmin  before  the  afternoon  of  the  commission  day.]  Though  not 
very  usual,  it  is  not  at  all  impossible  that  the  judge  may  commence  the 
actual  business  of  the  assizes  on  the  commission  day :  it  was,  therefore, 
not  an  unreasonable  precaution  on  the  part  of  the  attorney  to  have  the 
witnesses  ready  the  day  before.  [Maulb,  J. — Having  to  come  forty- 
four  miles  in  a  part  of  the  country  where  there  is  no  complete  railway 
communication,  if  the  witnesses  had  been  started  at  nine  o'clock  in  the 
morning  of  the  22d, — which  is  early  enough  to  be  called  upon  to  com- 
mence a  journey, — it  is  possible  that  they  might  have  arrived  too  late 
at  Bodmin.  Jbryis,  0.  J. — It  is  not  by  any  means  usual  to  take 
causes  on  the  commission  day.  Crowdeb,  J. — I  have  had  some  years' 
experience  on  the  Western  Circuit,  and  I  can  certify  that  causes  have 
never  been  tried  at  Bodmin  on  the  commission  day.]  The  question  is, 
whether  the  attorney  has  committed  any  impropriety,  or  done  more 
than  the  exercise  of  a  fair  precaution  required  of  him,  in  having  his 
witnesses  ready  for  the  21st.  [Crebswbll,  J. — The  difficulty  might 
have  been  obviated  by  specially  providing  for  it  in  the  order.]  The 
provision  for  the  taxation  of  the  costs  <<  as  between  attorney  and  client," 
— which,  according  to  the  view  of  Wightman,  J.,  in  Lipscombe  v.  Tur- 
ner, 4  D.  &;  L.  125,  means,  <<  that  they  shall  be  so  taxed  as  that  the 
other  party  shall  have  no  costs  to  pay,"— ought  to  be  enough  to  relieve 
the  plaintiff  from  the  difficulty,  if  any  there  be.  [Crbsswbll,  J. — The 
order  deals  only  with  costs  **>  as  between  attorney  and  client"  up  to  that 
time.'] 

*Garthy  who  showed  cause  in  the  first  instance,  submitted  that  r^^qq 
the  matter  was  one  purely  for  the  discretion  of  the  master,  and  ^ 
that  the  court  would  not,  in  the  absence  of  special  circumstances,  inquire 
whether  or  not  his  discretion  had  been  properly  exercised. 

Master  Park  stated  that  the  general  practice  was,  not  to  allow  the 
expenses  of  the  attendance  of  witnesses  at  the  assises  on  the  commis- 
sion day ;  and  that  to  allow  them  would  be  adding  enormously,  and  in 
most  cases  uselessly,  to  the  costs  of  a  cause. 

Jervis,  C.  J. — The  master  certifies  to  us  that  the  practice  is  univer- 
sal, not  to  allow  the  costs  of  the  attendance  of  witnesses  at  the  assizes 
on  the  commission  day.  And  he  further  tells  us  that  he  has  consulted 
the  masters  of  the  Court  of  Queen's  Bench,  and  that  they  concur  in 
that  view.     We  cannot,  therefore,  grant  a  mle  in  this  case.     If  there 
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had  been  special  cironmstancefl  to  warrant  it,  and  the  master  had  aUow- 
ed  these  costs,  we  should  not  probably  have  interfered.  But  no  special 
circumstances  were  shown  before  the  master,  and  none  are  suggested 
now.  This  is' a  matter  which  might  have  been  provided  for  by  the 
judge's  order. 

The  rest  of  the  court  concurring,  Rule  refused. 

Garth  asked  for  the  costs  of  the  motion. 

Per  Curiam. — Costs  are  never  given  where  cause  is  shown  in  the  first 
instance,  and  the  rule  is  refused. 


♦'^nm  *I'0^^  »•  GEORGE  PESKETT  and  CHARLES  PESKETT, 
^""J        Executors  of  RICHARD  PESKETT,  Deceased.    May  28. 

TeiUtor  derised  a  freehold  honse  to  his  son  A.  (whom  he  appointed  one  of  his  ezeeatora), 
charged  with  a  sam  of  money,  payable  within  twelre  months  after  his  death,  to  be  applied  io 
payment  of  debts  and  legades : — ^Hold,  tquUohU  assets  in  the  hands  of  the  •zoentois,  though 
not  available  for  distribntion  till  the  expiration  of  the  twelve  months. 

A.  made  a  promissory  note,  payable  on  demand,  to  his  son  B.,  and  by  his  will  derised  to  B.  a 
freehold  hoase,  charged  with  S40/.,  to  be  raised  within  a  year  afler  hi*  death,  and  paid  to  his 
executors  for  the  liquidation  of  debts  and  legacies  ;  and  he  made  B.  and  C.  (another  son)  his 
executors.  The  two  executors  proved  the  will,  and  B.  took  possession  of  the  house,  and  after- 
wards  endorsed  the  note  to  D.,  who  sued  the  ezecuton  thereon.  To  this  action  B.  pleaded 
plond  administravit ;  and  0.  pleaded  (amongst  other  pleas,  not  Induding  plend  administravit), 
that  the  note  was  made  payable  to  B.  on  demand,  and  that  it  was  endorsed  by  B.  to  D.  after 
the  death  of  the  testator,  and  that  B.  at  the  time  of  'such  endorsement  had  assets  of  tha 
testator  in  his  hands,  whereby  the  note  was  satisfied.  The  only  assets  that  ever  oama  to  tha 
hands  of  B.  consisted  of  the  2402.  charged  npon  the  house  devised  to  him : — 

Held,  that  the  plea  was  not  proved ;  for,  that  the  allegation  that  B.  had  assets  of  the  testator  in 
his  hands  at  the  time  of  the  endorsement  of  the  note,  was  a  material  allogatioQ,  and  meant 
Uffttl  assets  presently  available ;  and  the  240/.  was  not  Ugal,  but  tquituhU  assets,  and  not 
available  as  assets  until  the. expiration  of  the  year. 

This  was  an  action  against  the  defendants  as  executors  of  Richard 
Peskett,  their  deceased  father,  upon  a  promissory  note  for  97Z.  10<., 
drawn  by  the  testator  in  his  lifetime,  payable,  on  demand,  to  Charles 
Peskett,  and  endorsed  by  Charles  Peskett,  to  the  plaintiff. 

The  defendant  Charles  Peskett  pleaded,  plen%  administravit. 

The  other  defendant,  Oeorge  Peskett,  pleaded,  fourthly,  that  the  note 
was  made  by  the  testator  payable  to  Charles  Peskett,  and  was  endorsed 
by  Charles  to  the  plaintiff  after  the  testator's  death,  and  that  Charles 
had  assets  of  the  testator  in  his  hands  before  the  endorsement  by  him 
to  the  plaintiff,  whereby  the  debt  was  extinguished.    Issue  thereon. 

The  cause  was  tried  before  Maule,  J.,  at  the  first  sitting  in  London, 
in  Easter  term  last.  The  facts  which  appeared  in  evidence  were  as  fol- 
lows : — Richard  Peskett,  the  testator,  by  his  will,  devised  to  his  son 
Charles  a  freehold  house,  charged  with  the  payment  of  a  sum  of  240/. 
within  twelve  months  after  his,  the  testator's  decease,  to  be  applied  by 
ji.rM-y  his  executors  in  ^satisfaction  of  debts  and  legacies;  and  he  ap* 
^  pointed  his  two  sonSi  George  and  Charles,  his  executors,  by  whom 
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the  will  was  daly  proyed.  Chariee  Peskett  took  possesBion  of  the  house; 
hot  there  was  no  proof  that  any  part  of  the  2402.  had  been  paid  by 
him.  The  promissory  note,  which  was  assumed  to  have  been  given  for 
yalne,  was  endorsed  by  Charles  Peskett  to  the  plaintiff  after  the  testa- 
tor's death. 

On  the  part  of  the  defendant  George  Peskett, — it  was  insisted  that 
the  240{.  charged  npon  the  house  devised  to  the  testator's  son  Charles, 
was  assets  in  the  hands  of  the  executors,  although  the  twelve  months 
had  not  elapsed,  and  that,  even  if  it  were  not  so,  the  fact  of  Charles, 
the  creditor,  being  appointed  executor  (and  acting)  operated  as  an 
extinguishment  of  the  debt,  and  consequently  that  he,  the  defendant 
Oeorge  Peskett,  was  entitled  to  a  verdict  on  the  fourth  issue. 

A  verdict  was  found  for  the  plaintiff,  and  leave  was  reserved  to  the 
defendant  Oeorge  Peskett  to  move  to  enter  a  verdict  for  him  on  the 
fourth  issue,  if  the  court  should  be  of  opinion  that  there  was  evidence 
which  ought  to  have  been  left  to  the  jury,  in  support  of  the  fourth  plea. 

Collier^  in  Easter  Term  last,  accordingly  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant  George  Peskett  on  the  fourth  issue,  on  the 
grounds, — ^first,  that  the  learned  judge  ought  to  have  directed  the  jury 
that  there  was  evidence  of  the  executor  Charles  Peskett  having  assets, 
—secondly,  that  the  allegation  of  his  having  assets  was  surplusage,  and 
that  enough  remained  to  constitute  a  defence,  inasmuch  as  a  man  cannot 
sue  himself,  and,  the  cause  of  action  being  extinguished  and  at  an  end, 
it  was  not  competent  to  Charles  to  transfer  it  to  the  plaintiff.  He 
referred  to  Williams  on  Executors,  4th  edit.  p.  1129.  [Jbrvis,  C.  J. — 
The  charge  of  the  240Z.  on  the  property  ^devised  to  Charles  had  r^f-zx^ 
not  attached  at  the  time  of  the  endorsement  of  the  note.]  No.  ^ 
But  Charles  had  the  value  of  the  2402. ;  he  had  taken  possession  of  the 
house.  [Jbrvis,  C.  J. — If  there  had  been  nothing  in  the  will  post- 
poning  the  time  for  payment  of  the  2402.,  no  doubt  it  would  have  been 
assets  in  the  hands  of  the  executors  immediately  upon  Charles's  enter- 
ing. But,  as  the  matter  stands,  the  question  is  whether  it  becomes 
assets  till  the  end  of  the  twelve  months.]  It  is  submitted  that  it  would 
be  assets  in  the  hands  of  Charles  from  the  moment  of  the  testator's 
death.  Having  taken  possession  of  the  subject  of  the  devise,  the  debt 
upon  the  promissory  note  was  in  law  extinguished.  [Williams,  J.-** 
Suppose,  instead  of  a  promissory  note,  it  had  been  a  bond,  of  which 
Charles  was  the  obligee,  could  he  immediately  after  the  death  of  the 
testator  have  sued  the  heir  ?]  In  that  case,  the  same  person  would  not 
have  been  both  plaintiff  and  defendant.  [Jsrvis,  C.  J. — You  must 
say  he  could  not,  because  he  had  the  money's  worth  in  his  hands  at  the 
time.]  Rejecting  as  surplusage  the  allegation  in  the  plea  that  Charles 
had  assets  in  his  hands  at  the  time  of  the  endorsement  of  the  note  to 
the  plaintiff,  enough  remains  to  make  the  plea  a  good  defence.  The 
eanse  of  action  was  at  an  end,  and  could  not  be  transferred. 
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LmK  and  J.  Br&wn  now  showed  oanso. — ^The  rale  was  moved  npoa 
two  groundsel — first,  that  there  was  evidence  of  the  executor  Charles 
Feakett  having  assets^^-secondly,  that  the  allegation  of  his  having 
assets  might  be  rejected  as  immaterial,  and  that  there  was  evidenoe 
to  support  the  rest  of  the  plea.  The  circumstance  of  a  debtor  making 
his  creditor  his  executor,  is  no  release  or  extingmshment  of  the  debt, 
unless  the  creditor  as  executor  has  assets  in  his  hands  sufficient  to 
pay  it..  The  executor  may  in  that  case  retain  enough  to  pay  himself, 
j^.^qn  ^except  as  against  creditors  of  a  higher  degree.     The  law  is  thus 

^  stated  in  Williams  on  Executors,  4th  edit.  p.  1129, — <(  There  has 
already, — pp.  894  et  seq., — ^been  occasion  to  consider  the  privilege  en-^ 
joyed  by  a  creditor,  who  is  appointed  to  the  office  of  executor,  of  retain* 
ing  for  his  own  debt  out  of  the  assets,  in  priority  to  all  other  creditors 
ef  equal  degree.  But  it  further  remains  to  investigate  how  far  that 
appointment  and  the  consequent  privilege  operate  as  an  extinguishment 
of  the  claim  of  the  executor.  If  a  debtor  makes  his  creditor,  or  the 
executor  of  his  creditor,  his  executor,  this  alone  is  no  extinguishment 
ef  the  debt,  though  there  be  the  same  hand  to  receive  and  pay :  yet, 
if  the  exectttar  ha»  a99ets  of  the  debtor^  it  is  an  extinguishment ;  because 
then  it  is  within  the  rule  that  the  person  who  is  to  receive  the  money, 
is  the  person  who  ought  to  pay  it :  but,  if  he  has  no  assets,  then  he  is 
not  the  person  who  ought  to  pay,  though  he  is  the  person  that  is  to 
receive  it.(a)  The  debt,  in  other  words,  is  not  extinct,  unless  upon  a 
supposition  that  the  executor  has  assets,  which  he  may  retain  to  pay 
himself.(i)  Therefore,  if  the  obligor  makes  the  obligee  his  executor, 
find  he  has  no  assets,  he  may  sue  the  heir,  if  the  heir  be  bound,  (e)  But 
it  is  said,  that,  if  he  pays  himself  any  part  of  his  debt  by  retaining  out 
ef  the  assets,  he  cannot  sue  the  heir  for  the  residue ;  for,  he  cannot 
apportion  his  debt,  but  he  ought  to  retain  goods  for  the  whole,  or  have 
an  action  for  the  whole  against  the  heir.(ci)  The  law  is  the  same  if  one 
n^r^^TiM-^  *o{  several  joint  and  several  debtors  makes  their  common  credi- 

^  tor  his  executor :  therefore,  if  such  an  executor  has  assets,  the 
debt  is  extinct,  and  he  cannot  sue  the  other  debtor ;  for,  the  having 
assets  amounts  to  payment.(«)  Thus,  in  the  case  of  Locke  v.  Crosse,(/) 
the  obligee  was  made  executor  to  one  of  two  joint  and  several  obligors, 
and,  in  an  action  by  him  against  the  other,  where  the  matter  was 
pleaded,  the  plea  was  held  to  be  bad,  because  it  did  not  show  to  what 
value  the  assets  were  that  the  plaintiff  administered ;  but,  if  the  defend* 
aut  had  shown  that  the  plaintiff  had  administered  goods  to  the  value  of 

(a)  Woodward  t».  Lord  Darcy,  Plowd,  185 ;  Fryer  c.  6ildridge»  Hob.  10;  Cock  t».  Crosse,  2  Ler. 
U,  8  Keb.  lis,  1  Frem.  49,  pi.  S9 :  Wankford  v.  Wuikfbrd,  1  Salk.  SOft,  p«r  Holl^  C.  J. 

(6)  Per  Powell,  J.,  in  Wankford  o.  Wankford,  1  Salk.  304. 

(o)  I  Roll.  Abr.  940,  (M.)  pi.  5;  Pidgeon  v.  Pitts,  2  Show.  401,  pi.  273;  Wankford  v.  Wank- 
ford,  1  Salk.  304.  by  Powell.  J. ;  Co.  Litt.  264  b,  note  by  Butler. 
.    (<f)  Woodward  v.  Lord  Darcy,  Plowd.  185, 186;  Went  Off.  Sz.  78, 14feh  edit. 

(e)  Wankford  v.  Wankford.  1  Salk.  305.  by  Holt,  C.  J. 

(/)  Cited  by  Holt,  C.  J.,  1  Salk.  305,  S.  0.  nomine  Cock  v,  Crosee,  2  Ler.  72,  3  Keb.  llSy 
1  FreeuL  49,  pi.  59. 
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ibe  debt  io  demand,  it  had  been  a  good  plea.  Again,  the  same  doctrine 
prevails  where  the  debtor  appoints  his  creditor  to  be  one  of  several 
azecators,  if  the  creditor  adminiater8.{a)  Bat,  if  the  creditor  neither 
proves  the  will,  nor  acts  as  execator,  he  may  bring  an  action  against 
the  other  executor  ;{b)  nor  is  it  necessary,  to  enable  him  so  t6  do,  that 
he  should  renounce  before  the  ordinary.(c)  So,  if  the  debtor  makes 
the  creditor  and  another  his  executors,  and  the  creditor  does  not  admi- 
nister, but  dies,  his  executor  shall  have  an  action  against  the  surviving 
executor. '*(^  Whether  or  not,  therefore,  the  appointment  of  the 
creditor  as  executor  by  the  debtor,  operates  to  extinguish  the  debt,  de- 
pends upon  whether  or  not  the  executor  has  assets  in  his  hands  which 
be  is  entitled  to  appropriate  to  the  payment  of  his  own  debt.  Now, 
unless  the  acceptance  by  Charles  Peskett  of  the  house  devised  to  him 
with  a  charge  of  240{.  *npon  it,  to  be  paid  at  a  future  day,  w^  rn^f^c\^ 
assets,  Charles  Peskett  had  received  no  assets  at  the  time  of  the  '- 
endorsement  of  the  note  by  him  to  the  plainti£  If  the  charge  had 
actually  been  realised,  it  would  only  have  been  equitable  assets,  inas- 
much as  the  executor  would  be  bound  to  appropriate  it  in  the  manner 
apecified  in  the  will.  A  court  of  equity  would  have  dealt  with  the 
money  thus, — ^by  paying  the  creditors,  pari  passu,  pro  ratft,  and  then 
dividing  the  surplus  between  the  two  executors.  In  Clay  v.  Willis,  1 
B.  4  C.  864  (E.  C.  L.  R.  vol.  8),  2  D.  4  R.  589  (E.  C.  L.  R.  vol.  16), 
A.  mortgaged  lands  in  fee  to  B.  &  Co*^  with  a  power  of  sale,  upon  trust 
to  repay  themselves  the  moneys  advanced,  &c.,  and  to  pay  over  the  sur- 
plus to  A.,  his  executors  and  administrators.  Before  any  sale  was 
made,  A.  died,  having  devised  all  his  real  and  personal  property  to  C. 
and  D.  (whom  he  also  made  executors),  upon  trust  to  sell,  and  pay 
debts,  &c.  Daring  the  lifetime  of  C.  and  D.,  R  k  Co.  sold  the  estate, 
and  paid  the  surplus  into  the  hands  of  £.,  who  was  agent  for  C.  and  D; 
Whilst  the  money  remained  in  E.'s  hands,  C.  and  D.  died.  E.  also  died 
soon  after,  leaving  the  defendant  his  executor.  The  plaintiffs  having 
taken  out  administration  de  bonis  non,  with  the  will  of  A.  annexed, 
brought  an  action  for  money  had  and  received  against  the  defendant  s 
and  it  was  held,  that  it  could  not  be  maintained,  for  that  the  money  in 
the  defendant's  hands  was  equitable,  and  not  legal  assets,  and  there- 
fore would  not  have  been  recoverable  by  C.  and  D.,  in  their  representa- 
tive character.  Suppose  here  the  devise  of  the  house  had  been  to  a 
third  person,  and  he  had  paid  the  240{.  charged  upon  it  to  Charles 
Peskett,  he  could  not  have  appropriated  it  to  his  own  debt :  it  clearly 
would  only  have  been  equitable  assets  in  his  hands  for  distribution 
among  all  the  creditors  pari  passu. 

(a)  Woodward  9,  Lord  Dtrey,  Plowd.  18i;  Dorehetter  9,  Webb,  Cro.  Car.  872. 
{h)  ]>osobeit«r  «.  Webb,  Sir  W.  Jonee,  845. 
(o)  Rawlinton  v.  Sbaw,  3  T.  R.  567. 
(d)  Woodward  9,  Lord  Paroy,  Plowd.  18i. 
VOL.  XVI.- 
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Collier  and  John  Gray^  in  support  of  the  rule. — There  *w«s 
clear  evidenoe  of  assets.  The  moment  Charles  Peskett  took  upon 
himself  the  office  of  executor,  the  debt  upon  the  note  was  released  and 
extinguished.  Assuming  the  law  upon  this  subject  to  be  correctly  laid 
down  in  Williams  on  Executors,  p.  1129,  there  is  no  foundation  for  the 
distinction  suggested  on  the  other  side  between  legal  and  equitable 
assets.  The  only  difference  between  them  is,  that  a  creditor  can  only 
enforce  his  remedy  at  law  out  of  the  former,  whereas  the  latter  are  dis- 
tributed  in  the  court  ef  equity.  But  it  is  just  as  much  the  executor's 
duty  to  pay,  or  his  right  to  retain,  out  of  equitable  as  out  of  legal 
assets.  In  Wentworth  on  Executors,  14th  edit.  p.  177,  the  learned 
author  says :  « If  a  man  by  his  will  give  lands  in  fee  to  his  executors, 
to  be  sold  for  performance  of  his  will,  these  (before  the  money  thereby 
raised)  are  assets  both  for  payment  of  debts  and  of  legacies.  But,  if 
the  lands  had  been  given  to  be  sold  only  for  payment  of  debts,  they 
should  only  be  assets  for  that  purpose,  and  not  for  payment  of  legacies : 
and  so,  if  it  were  expressed  to  be  for  payment  of  legacies  singularly, 
this  should  not  be  assets  for  debts,  as  I  take  it.  For,  since  these  are 
not  assets  of  their  own  nature,  but  so  made  by  the  will  and  disposition 
of  the  testator,  methinks  they  cannot  be  otherwise  nor  further  assets 
than  as  the  testator  hath  willed  and  disposed."  [Jbrvis,  G.  J. — Does 
Wentworth  cite  any  authority  for  that?]  No.  It  is  said  that  this 
money  was  not  assets,  because  the  twelve  months  had  not  expired  at 
the  time  the  note  was  endorsed  or  the  action  brought.  But  the  case  of 
Norden  v.  Levit,  2  Levins,  189,  shows,  that,  in  order  to  constitute  assets, 
it  is  not  necessary  that  the  money  should  be  presently  payable.  There, 
an  executor,  having  an  action  of  trover  in  right  of  the  testator,  com- 
pounded it  by  articles  for  payment  of  so  much  at  a  future  day ;  and  it 
was  held  that  this  was  a  conversion,  and  assets  in  his  hands,  before 
♦'^OTl  *P^y*^^'  [Maulb,  J. — Does  not  "assets,"  in  pleading,  mean 
-'  Ugal  asseti^ — assets  which  the  executor  is  bound  to  apply,  on 
pain  of  losing  his  debt  ?  Jbrvis,  C.  J. — What  assets  are  you  held  to 
exhaust  on  a  plea  of  plend  administravit  7]  Legal  assets,  no  doubt. 
In  Wankford  v.  Wankford,  1  Salk.  299,  an  obligor  was  made  executor 
to  the  obligee,  and  administered  some  of  the  goods,  but  did  not  prove 
the  will,  and  died :  it  was  held,  that  the  debt  was  extinguished,  and  that 
the  administrator  cum  testamento  annexe  could  have  no  action  for  it. 
[Jbrvis,  G.  J. — ^Tou  say,  that,  inasmuch  as  Gharles  Peskett  got  the 
house,  charged  with  240{.  payable  within  a  year  after  the  testator's  de^ 
cease,  and  there  were  no  other  creditors,  the  2402.  was  assets.]  Pre* 
cisely  so :  there  was  no  evidence  of  any  other  creditors.  [Maulb,  J.-— 
Suppose  another  man  owed  2402.  to  the  estate,  that  clearly  would  not 
be  assets  until  paid.]  The  moment  the  devisee  accepted  the  devise, 
the  charge  upon  it  became  assets  in  his  hands ;  there  was  then  debitum 
in  prsesenti.    In  Williams  on  Executors,  4th  edit.  1422,  it  is  said :  <«  It 
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hss  been  laid  down,  that,  where  an  execntor  sues  for  money  had  and 
reoeived  to  his  nse  as  executor,  the  debt  or  damages  is  assets  immedi- 
ately :  for,  if  the  money  was  had  and  received  by  the  defoDdant,  by 
the  consent  or  appointment  of  the  executor,  it  was  assets  in  his  hands 
forthwith ;  and,  if  without  his  consent,  yet  the  bringing  the  action  is 
such  a  consent,  that,  upon  judgment  obtained,  it  shall  be  assets  imme- 
diately, without  execution:  Jenkins  v.  Plume,  1  Salk.  207,  6  Mod. 
181."(a)    In  Com.  Dig.  Admini$tratian  (B.  5),  it  is  *Iaid  down, 


on  the  authority  of  Dorchester  v.  Webb,  Sir  W.  Jones,  345, 
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that,  <Mf  the  obligor  makes  the  obligee  executor,  who  agrees,  the 
debt  shall  not  be  discharged,  but  he  may  retain  assets  to  the  value." 
Again,  <Mf  the  testator  make  his  creditor  his  executor,  the  action 
shall  be  released,  but  the  debt  remains,  for  which  he  may  retain ;" 
citing  Plowd.  Com.  186,  Co.  Litt.  264  b.  If  the  action  is  released, 
it  cannot  be  transferred,  as  here,  by  endorsement.  [Crbsswsll,  J. — 
It  may  be  a  question  whether  Chief  Baron  Comyns  was  not  dealing 
with  debts  which  were  not  assignable.]  A  still  more  distinct  authority 
upon  the  subject  is  Coke's  commentary  on  the  445th  section  of  Lit- 
tleton, where  it  h  laid  down,  that,  c«if  the  obligor  make  the  obligee 
his  executor,  this  is  a  release  in  law  of  the  action,  but  the  duty  re- 
mains, for  the  which  the  executor  may  retain  so  much  goods  of  the 
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♦testator."  Upon  which  Mr.  Butler  adds  this  note, — «  What  Sir 
Edward  Coke  observes  respecting  obligors  and  obligees  holds 
equally  between  all  other  creditors  and  debtors ;  but  it  must  be  attended 
with  the  following  observations.  A  debt  is  only  a  right  to  recover  the 
amount  of  the  money  by  way  of  action ;  and,  as  an  executor  cannot 
maintain  an  action  against  himself,  or  against  a  co-executor,  the  testa- 
tor, by  appointing  the  debtor  an  executor  of  his  will,  discharges  the 
action,  and  consequently  discharges  the  debt.  Still,  however,  when  the 
ereditor  makes  the  debtor  his  executor,  it  is  to  be  considered  but  as  a 
specific  bequest  or  legacy  devised  to  the  debtor  to  pay  the  debt,  and 

(a)  Bat  see  p.  1421,  where  the  learned  author  fays : — **  With  respeot  to  that  part  of  the  estate 
of  an  executor  or  administrator  which  eonsista  of  choses  in  action,  the  law  has  long  been  settled, 
that,  although  debts  of  eTery  description  due  to  the  testator  are  assets,  y<t  tki  executor  or  ad- 
minittrator  i§  not  to  he  charged  with  them  till  he  ha»  received  the  money  :  Com.  Big.  Aeeete  f  D.)  ; 
Bac.  Abr.  Executore  (H.)»  pi.  2.  So,  if  the  executor  or  administrator  recorers  at  law  or  in  equity 
Ukj  damages  or  compensation  for  any  Injury  done  to  the  personal  estate  of  the  testator  before  or 
since  his  decease,  or  for  the  breach  of  any  covenant  or  contract  made  with  the  testator, — Co. 
Litt  124  a,  1  Roll.  Abr.  920,  f'xecutor*  (G.),  pi.  4,  5,  Godolph.  Pt  2,  o.  24,  ss.  1,  2,  Bac.  Abr. 
Exwutore  (H),  pL  2,  Com.  Dig.  AneU  (C.),— or  with  himself  in  bis  representatiTe  character,—* 
all  such  damages  thus  reeoTcred  shall  be  assets  io  his  hands,  the  costs  and  charges  of*  recovering 
thorn  being  deducted,— Went  Off.  Ex.  14th  edit  191 ;  and  see  per  Parke,  B.,  in  Smedley  v.  Phil- 
pot,  3  M.  A  W.  686  :f  hut  he  thall  not  he  charged  with  them  until  he  hae  reduced  them  into  poeeee^ 
•ten  .•  Godolph.  Pt  2,  e.  24»  i.  6 ;  Jenkina  v.  Flame,  1  Salk.  207, 11  Via  Abr.  239,  240.  Thus,  in 
Williams  v.  Jones,  1  Campb.  364,  in  order  to  prove  assets  in  the  hands  of  the  defendants,  who 
were  executors,  an  account  rendered  by  them  was  given  in  evidence,  in  which  they  stated  that 
IMOt  bad  been  awarded  as  due  to  the  testator's  esUto  from  a  person  who  had  been  jointly  con- 
earned  with  him  in  underwriting  policies  of  insurance :  but  Lord  EUenborough  held,  that  this 
was  not  sufficient  proof  of  assets,  as  it  did  nol  show  that  any  part  of  the  sum  awarded  had 
leeii  received  by  the  ezecnton." 
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therefore,  like  other  legacies,  it  is  not  to  be  paid  or  retained  till  the 
debts  are  satisfied ;  and,  if  there  are  not  assets  for  the  payment  of  the 
debts,  the  executor  is  answerable  for  it  to  the  creditors.  In  this  caae, 
it  is  the  same  whether  the  executor  accepts  or  refoses  the  execntorship* 
On  the  other  hand,  if  the  debtor  makes  the  creditor  his  executor,  and  the 
creditor  accepts  the  executorship,  if  there  are  assets,  he  may  retain  his 
debt  out  of  the  assets  against  the  creditors  in  equal  degree  with  him- 
self ;  but,  if  there  are  not  assets,  he  may  sue  the  heir,  where  the  heir 
is  bound/'  The  distinction  between  legal  and  equitable  assets,  if  any 
exists,  cannot  affect  the  present  question.  Charles  Peskett  having  been 
appointed,  and  having  acted  a$  executor,  it  is  immaterial  whether  there 
were  assets  or  not ;  the  action  is  released.  In  Fryer  v.  Gildridge, 
Hobart,  10,  Fryer  brought  an  action  of  debt  against  Qildridge  upon  an 
obligation,  whereby  two  were  bound  to  a  third  jointly  and  severally. 
The  obligee  made  the  wife  of  one  of  the  obligors  his  executrix,  and 
died.  The  wife  administered :  then  the  husband,  the  obligor,  made  her 
his  executrix,  and  died,  leaving  assets  to  pay  the  debt :  then  she  died, 
and  the  plaintiff  took  administration  of  the  goods  and  chattels  of  the 
n^rnr^-^  obligee  *unadministered,  and   brought   his  action  against   the 

-*  defendant,  being  the  surviving  obligor.  And  it  was  adjudged 
by  all  the  court  that  the  action  would  not  lie ;  and  one  of  the  reasons 
given,  is,  <<  that,  when  the  obligee  made  the  wife  of  one  of  the  obligors 
his  executrix,  the  action  was  at  least  suspended,  and  the  rule  is  that  % 
personal  action  once  suspended  is  extinct. ''(a)  In  Freakley  v.  Fox,  9 
B.  &  C.  180  (E.  C.  L.  R.  vol.  17),  4  M.  &  B.  18,  the  payee  and  holder 
of  a  promissory  note  appointed  the  maker  his  executor,  and  it  was  held 
that  the  debt  was  discharged,  and  that  no  action  could  be  maintained 
on  the  note,  even  by  a  person  to  whom  the  executor  had  endorsed  it. 
Lord  Tenterden  there  said :  «« On  behalf  of  the  defendant  it  was  con- 
tended, that,  by  the  appointment  of  the  maker  to  the  office  of  executor 
of  the  creditor,  the  note  was  discharged ;  so  that  an  endorsement,  even 
by  the  debtor  himself,  could  not  set  it  up  and  make  it  a  binding  instru- 
ment ;  and  we  are  of  that  opinion.  The  expression  used  in  the  cases 
of  Wankford  v.  Wankford,  1  Salk.  299,  and  Gheetham  v.  Ward,  1  Bos.  & 
Pal.  630,  is,  that  the  debt  is  discharged.  It  is  considered  to  have  been 
paid  by  the  executor  to  himself,  and  becomes  assets  in  his  hands.  Upon 
this  supposition  the  rule  in  equity  depends  which  makes  the  executor 
accountable  for  the  amount  of  his  debt  as  assets.  Upon  the  ground  that 
the  debt  is  gone,  our  judgment  in  this  case  must  be  for  the  defendant.*' 
And  see  the  judgment  of  Lord  Kenyon,  in  Rawlinson  v.  Shaw,  3  T.  R.  557. 
Jervis,  0.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
^._^  Assuming  that  there  were  no  assets,  it  *is  contended  that  the 

^  immediate  right  of  action  is,  to  use  the  language  of  Chief  Baron 

'  (o)  The  report  goM  on. — **  But  tb«  other  reason  Is  the  sorer^  when  the  obligor  mede  the  exe* 
cutrtx  of  the  obligee  bis  executrix,  and  U/t  anett,  the  debt  was  preaentljr  satisfied  by  way  af 
retainer,  and  consequently  no  new  action  can  be  had  for  that  debt* 
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Oomyns  and  Lord  Coke,  anspended.  Bat  it  soems  to  me  that  those 
lesr&ed  persons  were  discussing  matters  not  aseignahle  by  law :  they 
apeak  of  the  right  of  the  ezeoator  to  retain  sad  pay  himself;  they  do 
not  mean  that  the  cause  of  aetion  is  actually  released  and  extinguished, 
but  that  the  same  person  cannot  both  sue  and  be  sued.  If  that  be  the 
reason,  it  does  not  apply  to  the  case  of  a  negotiable  instrument,  which 
may  be  tiansferred  by  endorsement  and  delivery.  Upon  that  ground^ 
I  think,  assuming  that  there  were  no  assets,  the  fourth  plea  was  not 
proved.  As  to  the  second  ground  upon  which  the  rule  was  attempted 
to  be  supported, — ^it  was  not  denied  that  the  bare  appointment  of  a 
ereditor  as  executor  operates  no  release  or  extinguishment  of  the  debt : 
but  it  was  said,  that,  inasmuch  as  Charles  Peskett  bad  taken  possession 
of  the  house  devised  to  him,  the  2402:  charged  upon  it  was  a  present 
debt,  though  not  presently  payable,  and  therefore  assets.  I  do  not 
concur  in  the  extent  of  the  argument  upon  that  point*  But  there  are 
two  objections  to  it  which  appear  to  me  to  be  equally  unanswerable. 
la  the  first  place,  the  devise  is  to  the  defendant,  Charles  Peskett,  of  a 
kouse  which  by  the  terms  of  the  will  he  is  to  enjoy  for  twelve  months 
fcr  nothiag,  and  at  the  end  of  that  time  he  is  to  pay  240L  I  do  not 
eoncnr,  that,  because  the  teatator  afterwards  appoints  him  ooe  of  his 
execntors,  he  is  therefore  to  pay  the  money  down.  That  clearly  was 
»ot  the  intention  of  the  devbe.  But,  in  the  next  place,  if  that  be  not 
so,  and  the  24(K.  constituted  debitnm  in  prmeenti,  at  the  most  it  would 
only  be  equitable  assets,  and  then  a  difiiculty  would  arise  as  to  the  form 
of  the  pleadings.  The  plea  alleges,  that,  at  the  time  of  the  endorse- 
ment of  the  note,  Charles  Peskett  had  money,  goods,  and  chattels  of 
Ae  tettataf  in  his  hands  available  to  the  liquidation  of  the  debt.  That, 
^however,  is  not  so  with  reference  to  the  assets  in  question,  r^tc-fo 
The  2402.  never  was  assets  of  the  testator ;  but  was  convertible  ^ 
out  of  the  legal  estate  after  the  testator's  de^h.  But  I  think  there  is 
a  manifest  distinction  in  this  respect  between  legal  and  equitable  assets. 
It  is  true,  that  an  executor  to  whom  a  debtns  due  from  his  testator,  has 
4  right,  in  dealing  with  legal  assets,  to  prefer  himself  to  other  creditors 
of  equal  degree ;  but  it  is  otherwise  as  to  equitable  assets.  Legal  assets 
the  executor  is  bound  to  distribjiite :  equitable  assets  he  mof/  distribute, 
but  in  the  distribution  of  them  he  is  governed  by  the  rules  of  equity. 
This  opens  a  wide  field  of  inquiry  that  was  not  entered  into  at  the 
triaL  I  am  of  opinion  that  the  rule  should  be  discharged,  because 
there  were  no  assets  in  the  hands  of  the  executor,  Charles  Peskett,  st 
the  time  of  the  endorsement  of  the  note,  which  were  available  for  the 
payment  of  this  debt,  and  because  the  appointment  of  an  executor, 
without  such  assets,  is  no  discharge  of  a  debt  arising  upon  a  negotiable 
aeeiirity. 

Maulb,  J. — ^I  am  of  the  same  opinion.     This  action  is  brought  upon 
a  note  which  is  negotiable,  and  which  continues  to  be  so  until  payment. 

20 
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It  is  alleged  that  there  has  been  something  equivalent  to  payment; 
for,  it  is  said,  that,  as  soon  as  Charles  Peskett,  to  irhom  the  testator 
had  devised  a  freehold  charged  with  the  payment  of  2402.  within  twelve 
months  after  his  decease,  to  be  applied  in  liquidation  of  his  debts  and 
legacies,  accepted  the  office  of  ezecntor,  and  took  possession  of  the 
house,  that  operated  as  an  extinguishment  of  the  debt.  I  do  not  think 
that  that  is  so.  At  the  time  of  the  endorsement  of  the  note  by  Charles 
Peskett  to  the  plaintiff,  there  was  no  money  of  the  testator  in  his 
hands.  There  was  a  debt  due  from  the  estate,  and  due  from  the  de* 
visee  upon  his  acceptance  of  the  estate ;  but  he  was  *not  bound 
to  pay  it  before  the  expiration  of  the  twelve  months.  At  the 
time  of  the  endorsement,  therefore,  Charles  Peskett  had  never  had 
either  money  or  goods  of  the  testator  in  his  hands  applicable  to  the 
payment  of  the  note.  That  being  so,  he  negotiated  it.  Lord  Chief 
Baron  Comyns  says, — Com.  Dig.  AdminUtration  (B.  5), — that,  "when 
an  executor  is  indebted  to  the  testator,  his  debt  shall  be  released ;  for, 
the  executor  cannot  maintain  an  action  against  himself:"  and  that, 
«tif  the  testator  makes  his  creditor  his  executor,  the  action  shall  be 
released,  but  the  debt  remains,  for  which  he  may  retain."  The  objec* 
tion  that  the  executor  cannot  sue  himself,  is  a  merely  technical  one, 
and  does  not  affect  the  negotiability  of  the  instrument,  as  is  well  ex- 
pounded by  the  judgment  of  the  Exchequer  Chamber  in  Harmer  v. 
Steele,  4  Exch.  1,  11.  Unless  actually  paid,  the  right  to  negotiate 
continues,  and  the  objection  which  would  arise  in  the  case  put  by 
Comyns  does  not  exist.  That  shows  that  it  is  a  debt  which  should  be 
paid,  but  that  a  particular  mode  of  obtaining  payment  cannot  be  had 
recourse  to,  because  that  would  j^ve  rise  to  the  incongruity  of  a  man 
being  both  plaintiff  and  defendant.  The  right  to  retain  is  pointed  out 
as  remaining.  I  do  not  think  it  material  to  consider  whether  this  mo- 
ney would  be  legal  or  equitable  assets ;  for,  until  the  240Z.  was  payable, 
I  think  there  were  no  assets  at  all. 

Crbsswbll,  J. — ^It  appears  to  me  that  the  fourth  plea  was  not  proved 
in  some  material  points.  It  does  not  rely  merely  upon  the  appoint- 
ment and  the  acceptance  of  the  office  of  executor.  For  the  reasons 
given  by  my  Lord  and  my  Brother  Maule,  I  think  the  appointment  of 
Charles  Peskett  as  executor,  and  his  acceptance  of  the  office,  were  not 
sufficient  to  prevent  this  action  being  maintainable.  It  may  be  true, 
that,  under  certain  circumstances,  the  right  to  sue  may  be  suspended 
*')141  ^^  S^^®9  *^  1°  ^^^  instances  put  by  Comyns;  but  the  debt 
^  remains.  Here,  the  debt  is  not  gone.  This  was  a  negotiable 
instrument  which  might  lawfully  be  transferred  notwithstanding  the 
appointment  of  the  payee  to  be  the  executor  of  the  maker.  The  fourth 
plea  is  addressed  to  legal  assets*  and  there  was  no  evidence  of  legal 
assets.    And,  even  supposing  it  may  be  extended  to  equitable  assets, 
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there  were  no  equitable  assets  in  the  hands  of  Charles  Peskett  at  the 
time  of  the  endorsement  of  the  note  by  him  to  the  plaintiff. 

Growder,  J. — I  also  am  of  opinion  that  the  fourth  plea  was  dis- 
proved. I  think  it  is  impossible  to  read  it  without  seeing  that  it  refers 
to  legal  assets.  As  at  present  advised,  I  think  that  the  rule,  as  to  the 
appropriation  of  legal  assets,  does  not  apply  to  equitable  assets.  It 
elearly  was  not  enough  to  show  the  appointment  of  Charles  Peskett  as 
executor,  and  his  acceptance  of  the  office.  The  debt  not  being  extin- 
guished at  the  time  of  the  endorsement,  there  could  be  no  reason  why 
it  should  not  be  assigned.  Rule  discharged. 


BRAUN  V.  MOLLETT.     May  28. 

The  eonrt  declined  to  set  aside  a  judge's  order  for  tbe  r\vk  yoee  examination  of  the  plaintiff  &«• 
/on  ituejoinedf  which  had  been  made  npon  an  aflldarit  merely  stating  that  he  was  a  master 
mariner,  that  his  evidence  waa  material  and  nooessarj,  and  that  he  was  abont  to  tail  for  Stettio, 
and  was  not  likelj  to  be  back  in  time  for  the  trial. 

This  was  an  action  brought  to  recover  the  sum  of  90{.  claimed  by  the 
plaintiff  for  eighteen  days'  demurrage  of  the  ship  Elis^  under  a  charter- 
party  entered  into  between  the  plaintiff  and  the  defendant  for  a  voyage 
from  Pillau  to  London. 

Before  issue  joined,  viz.  on  the  24th  instant,  the  plaintiff  obtained 
an  order  of  Williams,  J.,  for  his  own  ^examination  viv&  voce  ^^.^ . 
before  the  master,  under  the  1  W.  4,  c.  22.  This  order  was  ^ 
obtained  upon  the  affidavit  of  one  Bremer,  the  broker  for  the  ship, 
which  stated  that  the  plaintiff  was  the  master  of  the  Elis^  on  the  voyage 
in  question,  and  was,  in  the  deponent's  judgment  and  belief,  «  material 
and  necessary  witness  on  his  own  behalf^  and  that  the  cause  could  not 
safely  be  taken  to  trial  without  his  evidence ;  that  the  plaintiff  was  a 
master  mariner,  and  was  about  to  leave  this  country  with  his  said  ship 
the  Elis^,  for  Stettin,  in  Prussia ;  and  that  he  would  probably  sail  about 
Sunday  or  Monday  next,  and  was  not  likely  to  be  in  this  country  at  the 
time  the  cause  would  come  on  for  trial. 

Vallings  moved  for  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  the  above  order  should  not  be  set  aside,  and  the  evidence  taken 
thereunder  vacated  (if  taken),  on  the  ground  that  the  order  had  been 
granted  upon  insufficient  materials.  In  Finney  v.  Beesley,  17  Q.  B.  88 
(E.  C.  L.  R.  vol.  79),  it  was  held  that  the  general  rule  of  practice,  under 
the  1  W.  4,  c.  22,  s.  4,  is,  that  a  commission  to  examine  witnesses  in  a 
eause  shall  not  be  granted  before  issue  joined :  but  that  a  commission 
may  be,  so  granted  in  an  extreme  case,  and 'where  without  it  justice 
would  be  defeated,  by  the  exclusion  of  material  evidence.  In  that  case, 
the  plaintiff  applied  for  the  commission  immediately  after  action  brought, 
and  before  declaration,  intending  to  try  at  the  next  assizes,  and  the 
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party  whom  i(  was  proposed  to  examine  was  a  witness  to  actual  pro* 
mises,  and  was  to  sail  in  five  days  for  Vori  Natal,  in  Soath  Africa,  pur-^ 
posing  to  remain  there  eighteen  months;  and  the  court  allowed  the 
commission  to  go,  considering  it  a  case  of  sncfa  extreme  urgency  ae  to 
justify  a  departure  from  the  established  practice.  Here,  there  is  nothing 
to  justify  an  extraordinary  interposition  in  the  plaintiff's  favour.  The 
^tiACTi  affidavit  does  not  state  *how  long  the  plaintiff  is  likely  to  be 
^  absent :  and  before  issue  joined  the  defendant  could  not  effectually 
cross-examine  him.  It  must  be  assumed,  since  the  case  of  Castelli  v. 
Oroome,  21  Law  Journ.  Q.  B.  808,  that  the  1  W.  4,  c.  22,  applies  to 
parties  to  the  suit  who  are  made  admissible  as  witnesses  by  the  14  &  15 
Vict.  c.  99,  8.  2.  But  the  question  is,  whether  a  party  can  be  examined 
under  a  commission,  or  vivfi  voce,  before  issue  joined.  Lord  Campbell, 
in  the  case  last  cited,  says,— >«<  I  do  not  mean  to  lay  down  any  general 
rule  as  to  the  right  of  having  a  commission  to  examine  parties ;  but  I 
think  it  lies  upon  the  person  applying  to  the  court  to  show  that  it 
would  be  conducive  to  the  due  administration  of  justice  that  the  com- 
mission should  issue ;  and  that  it  is  not  enough  to  show  that  the  plain- 
tiff or  defendant  lives  out  of  the  jurisdiction  of  the  court.  It  would 
lead  to  most  vexatious  consequences,  if  constant  recourse  could  be  bad 
to  this  power,  and  it  would  be  so  in  all  cases  where  the  parties  wished 
to  avoid  the  process  of  examination  here." 

Jbrvis,  C.  J. — The  statute  1  W.  4,  c.  22,  s.  4,  allows  the  examitia- 
tion  of  a  wxtn$8B  before  issue  joined.  The  14  k  15  Vict.  e.  99,  s.  2y 
allows  the  parties  to  the  cause  to  be  examined  as  witnesses,  subject  of 
course  to  all  the  incidents  applicable  to  the  examination  of  witnesses  in 
a  cause,  one  of  which  is  that  they  may  be  examined  upon  interrogatories 
or  by  commission,  or  vivfi  voce,  upon  a  proper  case  being  made  out.  I 
think  there  is  nothing  in  the  objection  at  all. 

The  rest  of  the  court  concurring,  Enle  refused. 


♦517]  *MORTON  v.  COPELAND.    June  4. 

The  Drnmatifi  Copyright  Aot,  8  A  4  W.  4,  d.  15,  8.  2,  imposen  a  penalty  for  the  representation  at 
any  place  of  dramatie  entertainment,  **  without  the  consent  in  writing  of  the  aothor  or  pro* 
prietor/'  of  any  dramatie  piece,  the  sole  liberty  of  representing  which  fs  by  s,  1  seeured  to 
such  author  or  proprietor : — Held,  that  the  consent  need  not  be  under  the  hand  of  the  author 
or  proprietor  himself,  but  may  be  given  by  an  agents 

In  an  action  for  penalties,  the  onus  of  proving  the  consent  of  the  author  or  proprietor  lies  upon 
the  defendant 

The  plaintiff  was  a  member  of  a  soeiety  oalled  The  Dramatio  Authors'  Soeiety.  This  todety 
issued  lists  of  the  several  dramas  composed  by  its  members,  with  the  prices  diarged  far  each 
night's  performance,  if  represented  with  the  consent  of  the  secretary,  such  permission  to  be 
granted  oondittonally  on  the  party  representing  the  pieee  fhmlshing  a  monthly  file  of  bills, 
and  payment  within  a  given  time  after  the  account  rendered.  The  latest  of  thete  lists  wn^ 
published  in  1846.  In  1849,  the  secretary  gave  the  defendant  a  written  permission  in  these 
terms, — **  Mr.  0.  has  permission  to  play  dramas  belonging  to  the  authors  forming  the  Dramatic 
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Avibon'  Societji  upon  bis  pnnotaiil  tnniniiMion  of  monthly  bUli,  and  ii(|yinent  of  the  prico« 
for  the  performances  of  sach  dramaB."  The  plaintiff  sued  the  defendant  for  penalties  fur 
representing  three  dramas  oomposed  by  bim  since  the  year  1849 : — 
Held,  that  the  lieente  so  given  by  the  steretaiy  (the  aatborited  agent  of  the  pUintiif  for  that 
purpose),  coupled  with  the  original  list  and  prospectus,  applied  to  the  dramas  composed  by 
members  of  the  society  after  the  dat«  of  the  license,  as  well  as  to  those  composed  before.  • 

This  was  an  action  for  penalties  against  the  proprietor  of  a  theatre, 
for  performing  dramatic  pieces  without  the  consent  of  the  author. 

The  first  count  of  the  declaration  stated,  that  theretofore,  and  before 
the  committing  of  the  grievances  by  the  defendant  thereinafter  men- 
tioned, and  after  the  passing  of  a  certain  act  of  parliament  made  and 
passed  in  the  third  year  of  the  reign  of  His  late  Majesty  King  William 
the  Fourth,  intituled  <^  An  Act  to  amend  the  laws  relating  to  dramatic 
literary  property"  (3  &  4  W.  4,  c.  16),  to  wit,  on  the  1st  of  January, 
1854,  the  plaintiff  did  compose,  print,  and  publish  a  certain  dramatic 
piece  called  «« My  Precious  Betsy,"  and  from  the  time  the  same  was  so 
composed,  printed,  and  published  as  aforesaid,  hitherto,  the  plaintiff 
hath  been  and  still  is  the  proprietor  thereof,  and  during  all  the  time 
aforesaid  has  had,  as  of  his  own  property,  the  sole  liberty  of  represent- 
ing, or  causing  to  be  represented,  the  said  dramatic  piece  at  any  place 
or  places  of  dramatic  entertainment  whatsoever  in  any  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  and  in  the  Isles  of  Man, 
Jersey,  '''and  Guernsey,  or  in  any  other  part  of  the  British  do- 


minions :  Nevertheless,  the  plaintiff  said,  that,  after  the  making 
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and  passing  of  the  said  act  of  parliament,  and  within  twelve  calendar 
months  next  before  the  commencement  of  this  suit,  and  also  whilst  the 
plaintiff  was  such  proprietor  of  the  said  dramatic  piece  as  aforesaid, 
and  had  such  sole  liberty  of  representing  or  causing  to  be  represented 
the  same  as  aforesaid,  and  during  the  continuance  of  such  sole  liberty 
as  aforesaid,  on  five  several  occasions,  to  wit,  on,  &c.,  he  the  defendant, 
contrary  to  the  intent  of  the  said  act  of  parliament,  and  the  right  of 
the  plaintiff  as  such  author  as  aforesaid,  and  without  the  consent  in 
writing  of  the  plaintiff  first  had  and  obtained,  did  cause  certain  parts 
of  the  said  dramatic  piece  to  be  represented  at  certain  places  of  dramatic 
entertainment  in  England,  to  wit,  on,  &c.,  aforesaid,  at  the  Theatre 
Boyal,  Liverpool,  in  the  county  of  Lancaster,  and  on,  &;c.,  aforesaid, 
at  the  Royal  Amphitheatre  in  Liverpool  aforesaid,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  the  true  intent  and 
meaning  thereof,  and  contrary  to  the  right  of  the  plaintiff  as  such 
auihor  as  aforesaid,  and  also  to  his  great  injury,  loss,  and  damage ; 
whereby,  and  by  force  of  the  statute  in  such  case  made  and  provided, 
the  defendant,  in  respect  of  each  and  every  of  the  said  representations, 
became  liable  to  pay  to  the  said  plaintiff,  so  being  such  author  and  pro- 
prietor as  last  aforesaid,  and  having  such  sole  liberty  as  aforesaid,  an 
amount  not  less  than  40^.,  or  the  full  amount  of  the  benefit  or  advan* 
tage  arising  from  each  and  every  such  representation,  or  the  injury  or 
VOL.  XVI. — 45  2  Q  2 
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loss  sustained  by  the  plaintiff  therefrom,  whichever  should  be  the  greater 
damage ;  and  the  plaintiff  said  that  the  sum  of  40«.  was  the  greatest 
damages  recoverable  by  the  plaintiff,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  in  respect  of  each  and  every  of 
^..Q^  such  ^representations  of  the  said  piece  by  the  defendant  as  in 
-^  that  count  mentioned, — ^whereof  the  defendant  had  notice; 
whereby,  and  by  force  of  the  statute  in  such  case  made  and  provided, 
an  action  had  accrued  to  the  plaintiff  to  demand  and  have  of  and  from 
the  defendant  the  five  several  sums  of  40«.,  making  together  102. 

In  the  second  count  the  plaintiff  claimed  16L  in  respect  of  eight  re- 
presentations, at  the  same  theatres,  of  a  dramatic  piece,  called  «'  Going 
to  the  Derby,"  of  which  he  was  the  author ;  and  in  the  third  count  he 
claimed  282.,  in  respect  of  fourteen  representations  of  a  certain  other 
dramatic  piece,  at  the  same  theatres,  called  <*  A  Desperate  Game,"  of 
which  also  he  was  the  author. 

The  defendant  pleaded  not  guilty  to  the  whole  declaration,  and  also 
to  each  count, — ^first,  that,  on  each  of  the  several  occasions  in  that  count 
mentioned,  he  had  previously  obtained  the  plaintiff's  consent  in  writing 
to  his  causing  the  said  parts  of  the  said  piece  therein  mentioned  to  be 
so  represented, — secondly,  that,  (rfter  action,  he  satisfied  and  discharged 
the  claim  of  the  plaintiff  to  which  that  plea  was  pleaded,  by  payment, 
— thirdly,  that  before  action,  he  satisfied  and  discharged  the  claim  of 
the  plaintiff  to  which  that  plea  was  pleaded,  by  payment.    Issue  thereon. 

The  cause  was  tried  before  Jervis,  G.  J.,  at  the  sittings  at  Westmin- 
ster after  the  last  term. 

The  plaintiff  is  a  dramatic  author :  the  defendant  is  the  proprietor 
and  manager  of  two  places  of  public  amusement  in  Liverpool,  called 
respectively  The  Royal  Amphitheatre,  and  The  Theatre  Royal. 

The  1st  section  of  the  statute  8  &  4  W.  4,  c.  15,  intituled  *<  An  act 
to  amend  the  laws  relating  to  dramatic  literary  property,"  secures  to 
the  author  or  his  assignee  the  sole  liberty  of  representing  his  produc- 
*^ooi  ^^^"^  ^^  England,  &c, :  and  s.  2  enacts,  ««that,  if  any  ""person 
-*  shall,  during  the  continuance  of  such  sole  liberty  as  aforesaid, 
contrary  to  the  intent  of  this  act,  or  right  of  the  author  or  his  assignee, 
represent,  or  cause  to  be  represented,  without  the  consent  in  writing  of 
the  said  author  or  other  proprietor  first  had  and  obtained,  at  any  place 
of  dramatic  entertainment  within  the  limits  aforesaid,  any  such  produc- 
tion as  aforesaid,  or  any  part  thereof,  every  such  offender  shall  be  liable, 
for  each  and  every  such  representation,  to  the  payment  of  an  amount 
of  not  less  than  40^.,  or  to  the  full  amount  of  the  benefit  or  advantage 
arising  from  such  representation,  or  the  injury  or  loss  sustained  by  the 
plaintiff  therefrom,  whichever  shall  be  the  greater  damages  to  the  author 
•c^r  other  proprietor  of  such  production  so  represented  contrary  to  the 
true  intent  and  meaning  of  this  act,  to  be  recovered,  togther  with  double 
•OOBta  of  suit,  by  such  author  or  other  proprietor,  in  any  court  having 
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jurisdiction  in  Boch  cases  in  that  part  of  the  said  United  Kingdom,  or  of 
the  British  dominions,  in  which  the  offence  shall  be  committed ;  and  in 
every  such  proceeding,  where  the  sole  liberty  of  sach  author  or  his  assignee 
shall  be  subject  to  such  right  or  authority  as  aforesaid  (s.  1),  it  shall  be 
sufficient  for  the  plaintiff  to  state  that  he  has  such  sole  liberty,  without 
stating  the  same  to  be  subject  to  such  right  or  authority,  or  otherwise 
mentioning  the  same." 

Shortly  after  the  passing  of  this  act,  a  number  of  dramatic  authors, 
amongst  whom  was  the  plaintiff,  united  themselves  together  into  a  society 
for  their  mutual  protection,  which  they  called  <<  The  Dramatic  Authors' 
Society." 

In  the  year  1840,  the  society  printed  and  circulated  an  alphabetical 
list  of  pieces,  MSS.  and  printed,  written  by  and  the  property  of  the 
members,  made  up  to  the  1st  of  May  in  that  year,  with  the  prices 
charged  for  each  night's  performance  annexed  thereto,  and  a  notifica- 
tion that  *the  <^  written  permission  as  required  by  the  act  might  r^f-^-i 
be  obtained  of  the  secretary,  conditional  on  the  famishing  a  ^ 
monthly  file  of  bills,  and  paying  the  accounts  within  a  fortnight  after 
they  have  been  sent  by  the  post."  The  conditions  upon  which  such 
permission  was  to  be  granted  were  contained  in  the  following  prospectus, 
which  was  annexed  to  the  above-mentioned  list : — 

<(  On  publishing  their  new  list  of  dramas  protected  by  the  act  of  8  & 
4  W.  4,  c.  15,  the  members  of  the  Dramatic  Authors'  Society  request 
the  particular  attention  of  managers  to  the  following  observations : — 

(« 1.  The  act  renders  it  imperative  upon  the  manager  to  obtain  the 
permission  of  the  author  or  his  assignee,  in  loriting^  before  the  repre- 
sentation of  the  drama.  In  order,  therefore,  to  obviate  the  difficulties 
in  which  very  distant  provincial  managers  might  be  placed,  and  gene- 
rally to  facilitate  the  operation  of  this  act,  this  society  was  established, 
by  which  managers,  instead  of  being  compelled  to  correspond  with  and 
account  to  every  individual  member,  were  at  once  placed  in  communica- 
tion with  one  reeognked  agenty  and  saved  incalculable  trouble  and 
inconvenience. 

<<2.  That,  by  the  arrangement  of  this  society,  managers  who  are 
willing  to  forward  punctually  to  the  society  a  monthly  file  of  bill8,(a) 
receive  a  conditional  permission,  by  which  they  are  enabled  to  advertise 
and  perform  any  drama  belonging  to  a  member  of  the  society,  without 
being  subject  to  the  delay  of  first  obtaining  that  permission  in  writing, 
and,  in  almost  every  instance,  with  knowledge  of  the  exact  expense  they 
are  incurring. 

<(  3.  That,  in  order  still  further  to  simplify  the  "^business,  and  r^enn 
avoid  mistakes  and  altercations,  it  has  been  determined  to  affix  ^ 
in  the  new  list  the  price  of  each  performance  to  every  particular  drama, 

(a)  Bills  of  the  nightly  performance,  to  enahle  the  secretary  of  the  society  to  make  ont  their 
Meoani  against  the  proprietor  or  manager  of  the  theatre. 
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instead  of  forwarding  a  scale,  which  it  was  impossible  continually  to 
adhere  to,  as,  of  course,  it  could  not  fairly  be  supposed  to  apply  to 
novelties  in  the  height  of  their  attraction,  as  well  as  to  dramas  thif  teen 
years  old.  Managers  will,  however,  find  that  the  prices  of  that  scale 
have  been  generally  kept  in  view,  the  principal  alteration  being  with 
regard  to  the  newest  and  most  popular  one-act  pieces,  which,  in  the 
present  state  of  theatricals,  have  assumed  an  importance  they  never  be* 
fore  possessed ;  frequently,  indeed,  forming  the  staple  of  the  evening*s 
amusement.  Such  one-act  pieces,  therefore,  will  be  generally  found 
charged  as  two  acts ;  and,  as  the  author's  own  valuation  is  precisely 
fixed,  it  is  of  course  at  the  option  of  the  manager  to  incur  that  expense 
or  not,  or,  as  a  middle  course,  to  arrange  with  the  author  for  the  right 
of  performance  for  the  season,  or  a  limited  number  of  nights.  It  is  also 
the  intention  of  the  society  to  reprint  their  list  annually,  with  the  addi- 
tion of  dramas  produced  during  the  year  last  past ;  and  to  make  at  the 
same  time  such  reductions  in  the  prices  of  the  older  dramas  as  may 
appear  reasonable.  The  novelties  of  the  current  year  must,  of  course, 
be  a  matter  of  particular  agreement. 

<<  4.  The  society  has  much  gratification  in  remarking  that  it  has  had 
little  or  no  disagreement  with  any  respectable  manager ;  such  slight 
misunderstandings  as  must  occasionally  take  place  having  been  always 
amicably  and  satisfactorily  arranged.  Its  members,  therefore,  have  no 
fear  of  being  misunderstood,  when  they  state,  that,  as  they  have  col- 
lectively determined  never  to  have  recourse  to  legal  proceedings  until 
every  other  mode  of  application  has  failed,  so  they  are  individually 
^rs)%-\  resolved,  when  they  are  once  compelled  to  commence  *such  pro- 
■'  ceedings,  to  carry  them  to  the  fullest  extent  the  act  will  permit.*' 

The  last  of  these  lists  issued  by  the  society  was  issued  on  the  13th 
of  June,  1846. 

Some  years  back,  the  defendant  had  a  dispute  with  the  society ;  and, 
upon  that  dispute  being  arranged,  he  applied  to  the  secretary,  Shear- 
man, for  permission  to  represent  the  plays  the  property  of  members  of 
the  society,  without  incurring  the  risk  of  penalties  under  the  act.  This 
permission  was  granted  by  Shearman  by  a  written  memorandum  in  the 
following  terms : — 

«  2d  March,  1849. 

((I  hereby  undertake  that  no  action  shall  be  brought  against  Mr. 
Gopeland  with  respect  to  the  account  already  delivered  for  dramas 
played  by  him,  he  having  satisfied  that  account.  And  Mr.  Copeland 
has  permission  to  play  dramas  belonging  to  the  authors  forming  the 
Dramatic  Authors'  Society,  upon  his  punctual  transmission  of  monthly 
bills,  and  payment  of  the  prices  for  the  performances  of  such  dramas. 

(Signed)    <«  Montague  Shbarmak." 

The  defendant,  relying  upon  this  permission,  continued  from  that 
period  to  represent  several  of  the  plays  belonging  to  members  of  the 
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Bociety,  and  contained  in  their  published  lists,  and  amongst  others  the 
three  pieces  the  representation  of  which  formed  the  subject  of  this 
action.  It  appeared,  however,  that,  although  the  defendant  had  from 
time  to  time  transmitted  to  the  secretary  bills  of  the  performances  at 
his  theatres,  they  had  not  been  sent  monthly y  in  strict  compliance  with 
the  note  of  Mr.  Shearman. 

Further  disputes  arising  between  the  parties  as  to  certain  alleged 
errors  and  overcharges  in  the. accounts  sent  by  the  secretary  to  the 
defendant,  the  present  action  was  brought  to  enforce  the  penalties 
under  the  act. 

The  three  pieces  "My  Precious  Betsy,"  "Going  to   *the  ri^ra^ 
Derby,"  and  "A  Desperate  Game,"  were  not  contained  in  any  ^ 
schedule;  and  indeed  none  had  been  published  since  the  year  1846. 
The  plaintiff  was  a  member  of  the  Dramatic  Authors'  Society  at  that 
time,  and  is  so  still. 

The  defendant  admitted  the  performance  of  the  dramas  mentioned 
in  the  declaration  on  the  days  and  at  the  places  of  dramatic  entertain- 
ment also  mentioned  in  the  declaration,  and  that  the  plaintiff  was  the 
author  of  such  dramas.  The  plaintiff  also  admitted  that  Mr.  Montague 
Shearman  was  the  secretary  and  solicitor  of  the  Dramatic  Authors* 
Society,  and  that  the  plaintiff  was  a  member  thereof.  Certain  pay- 
ments on  account  were  also  admitted. 

For  the  plaintiff  it  was  insisted,  that,  unless  it  was  shown  that  the 
representations  took  place  with  the  consent  in  writing  of  the  author, 
the  defendant  bad  incurred  the  penalties  mentioned  in  the  act,  and  the 
plaintiff  was  entitled  to  a  verdict. 

For  the  defendant  it  was  insisted,  that,  inasmuch  as  this  was  a  penal 
action  (which  was  denied  by  the  plaintiff's  counsel),  it  was  incumbent 
on  the  plaintiff  to  prove  the  ah%ence  of  consent. 

His  Lordship,  referring  to  the  statute,  ruled  that  it  was  for  the  de- 
fendant to  prove  that  he  had  the  consent  of  the  author ;  and  he  declined 
to  nonsuit  the  plaintiff. 

The  defendant  then  relied  upon  the  consent  given  him  by  Mr.  Shear- 
man :  and  ultimately  a  verdict  was  taken  for  the  plaintiff,  with  liberty 
to  the  defendant  to  move  to  enter  a  verdict  for  him,  or  a  nonsuit,  if  the 
court  should  be  of  opinion  that  the  consent  of  Shearman  was  a  sufficient 
consent  within  the  statute. 

E.  Jam€9^  on  a  former  day  in  this  term,  accordingly  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  or  for  a  new  trial, 
on  the  ground  of  "^misdirection  and  that  the  verdict  was  against  r«e<>g 
evidence, — on  the  grounds,  "that  the  plaintiff  did  not  prove,  ^ 
that  he  had  not  given  such  consent  as  in  the  declaration  alleged ;  that 
the  defendant  did  not  cause  the  dramatic  pieces  mentioned  in  the 
declaration,  or  any  or  either  of  them,  or  any  part  or  parts  thereof,  to 
be  represented,  contrary  to  the  act  of  parliament  mentioned  in  the 
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declaration,  and  that  it  was  so  proved  by  the  evidence ;  that  the  defend- 
ant did  not  cause  the  said  dramatic  pieces,  or  any  of  them,  or  any  part 
or  parts  thereof,  to  be  represented,  contrary  to  the  right  of  the  plaintifl^ 
and  without  the  consent  in  writing  of  the  plaintiff,  contrary  to  the  form 
of  the  statute,  and  the  intent  and  meaning  thereof,  as  alleged,  and  that 
it  was  so  proved  by  the  evidence ;  that  the  evidence  did  not,  and  was 
not  sufficient  to,  prove  that  the  defendant  was  guilty,  as  alleged,  and 
did  prove  that  the  defendant  had  obtained  the  plaintiff's  consent  in 
writing,  as  alleged  in  the  second,  fifth,  and  eighth  pleas,  and  at  all 
events  was  not  sufficient  to  prove,  that  he  had  not  obtained  such  consent ; 
that  there  was  evidence  sufficient  to  prove,  and  which  did  prove  the 
third,  fourth,  sixth,  seventh,  ilinth,  and  tenth  issues  in  favour  of  the 
defendant ;  that  it  was  not  incumbent  on  the  defendant  to  prove  that 
he  had  the  consent  in  writing  of  the  plaintiff,  signed  by  or  in  the 
handwriting  of  the  plaintiff,  for  the  representations  mentioned  in  the 
declaration ;  that  the  plaintiff  was,  under  the  circumstances  proved  at 
the  trial,  estopped  from  saying  that  the  defendant  was  not  justified  in 
causing  the  said  dramatic  pieces  to  be  represented,  and  from  saying  that 
the  defendant  had  not  a  sufficient  consent  for  such  representations,  and 
from  suing  for  the  sums  for  which  this  action  was  brought,  and  that  the 
jury  ought  to  have  been  so  directed ;  that,  upon  the  evidence,  the  defend- 
ant was  entitled  to  a  verdict  upon  each  of  the  counts  in  the  declaration, 
*c9c-|  *^^  ^^^  J^U  *ought  to  have  been  so  directed ;  and  that  there  was 
-*  evidence  upon  which  the  jury  would  have  been  justified  in  finding 
a  verdict  for  the  defendant,  and  that  the  jury  ought  to  have  been  so 
directed." 

J.  A.  Russell  now  showed  cause. — The  Ist  section  of  the  3  &  4  W. 
4,  c.  15,  after  reciting  the  copyright  act  of  54  G.  8,  c.  156,  and  that 
«<it  was  expedient  to  extend  the  provisions  of  the  said  act,"  enacts 
«i  that,  from  and  after  the  passing  of  this  act,  the  author  of  any  tragedy, 
comedy,  play,  opera,  farce,  or  any  other  dramatic  piece  or  entertain- 
ment, composed,  and  not  printed  and  published  by  the  author  thereof 
or  his  assignee,  or  which  hereafter  shall  be  composed,  and  not  printed 
or  published  by  the  author  thereof,  or  his  assignee,  or  the  assignee  of 
such  author,(a)  shall  have  as  his  own  property  the  sole  liberty  of  repre- 
senting, or  causing  to  be  represented,  at  any  place  or  places  of  drama- 
tic entertainment  whatsoever  in  any  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  or  in  any  part  of  the  British  domin- 
ions, any  such  production  as  aforesaid,  not  printed  and  published  by  the 
author  thereof,  or  his  assignee,  and  shall  be  deemed  and  taken  to  be 
the  proprietor  thereof;  and  that  the  author  of  any  such  production, 
printed  and  published  within  ten  years  before  the  passing  of  this 
act,  by  the  author  thereof  or  his  assignee,  or  which  shall  hereafter  be 
60  printed  and  published,  or  the  assignee  of  such  author,  shall,  from 
the  time  of  passing  this  act,  or  from  the  time  of  such  publication 

(a)  Sio. 
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respectively,  until  the  end  of  twenty-eight  years  from  the  day  of 
such  first  publication  of  the  same,  and  also,  if  the  author  or  authors, 
or  the  survivor  of  the  authors,  shall  be  living  at  the  end  of  that 
period,  during  the  residue  of  his  natural  life,  have  as  his  own  property 
the  sole  liberty  of  representing,  or  causing  to  be  represented,  the 
same  at  any  such  place  of  dramatic  entertainment  as  aforesaid,  and 
♦shall  be  deemed  and  taken  to  be  the  proprietor  thereof:  Pro-  r^f-on 
Tided,  nevertheless,  that  nothing  in  this  act  contained  shall  pre-  ^ 
judice,  alter,  or  affect  the  right  or  authority  of  any  person  to  represent, 
or  cause  to  be  represented,  at  any  place  br  places  of  dramatic  entertain- 
ment whatsoever,  any  such  production  as  aforesaid,  in  all  cases  in  which 
the  author  thereof  or  his  assignee  shall,  previously  to  the  passing  of 
this  act,  have  given  his  consent  to  or  authorized  such  representation, 
but  that  such  sole  liberty  of  the  author  or  his  assignee  shall  be  subject 
to  such  right  or  authority."  And  the  2d  section  imposes  certain  penal- 
ties on  persons  performing  dramatic  pieces  contrary  to  the  act,  «  with- 
out the  consent  in  writing  of  the  author  or  other  proprietor  first  had 
and  obtained."  Here,  the  consent  in  writing  of  the  author  had  not 
been  obtained.  The  proof  of  the  want  of  such  consent  was  no  part  of 
the  plaintiff's  case.  In  The  Apothecaries'  Company  v.  Bentley,  R.  & 
M.  159  (E.  C.  L.  R.  vol.  21),  where  the  declaration  in  an  action  on  the 
65  G.  8,  c.  194,  s.  14,  averred  that  the  defendant  practised  as  an  apo^ 
thecary  <«  without  having  obtained  such  certificate  as  by  the  said  act  is 
required,"  it  was  held  that  the  onus  of  proving  that  the  defendant  had 
obtained  his  certificate  lay  with  him.  In  The  King  v.  Turner,  5  M.  & 
Selw.  206,  which  was  there  cited,  Bayley,  J.,  says :  <«  I  have  always 
understood  it  to  be  a  general  rule,  that,  if  a  negative  averment  be  made 
by  one  party,  which  is  peculiarly  within  the  knowledge  of  the  other,  the 
party  within  whose  knowledge  it  is,  and  who  asserts  the  affirmative,  is 
to  prove  it,  and  not  he  who  avers  the  negative."  The  statute  in  ques- 
tion creates  a  new  description  of  property :  it  gives  to  the  author  of  a 
dramatic  piece  a  property  in  the  right  to  represent  it,  and  prohibits  the 
invasion  of  that  right  without  <«the  consent  in  writing  of  the  author." 
It  is  admitted  that  there  had  been  no  consent  in  writing  of  the  author 
before  the  performance  by  the  ^defendant  of  the  pieces  now  in  r-i^t-no 
question:  but  it  is  contended  that  there  had  been  something  ^ 
equivalent  to  such  consent.  The  question  is,  whether  the  words  of  the 
statute  are  satisfied  by  the  consent  of  an  agent  of  the  author,  or  whe- 
ther there  must  not  be  the  consent  in  writing  of  the  author  himself,  that 
Is,  signed  by  the  author  himself.  [Maulb,  J. — The  statute  does  not 
say  the  Consent  shall  be  signed  by  the  author ;  but  it  must  be  his  con- 
sent, and  it  must  be  in  writing.  If  the  author  issues  or  acts  upon  it,  is 
it  not  his  consent  ?]  The  written  consent  or  permission  of  Shearman 
18  of  a  date  anterior  to  the  composition  of  either  of  the  pieces  in  ques- 
tion.     Had  Shearman  power  prospectively  to  bind  every  one  who  might 
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become  a  member  of  the  Dramatic  Authors'  SociiBty  ?  To  Batisfy  the 
statute,  the  consent  either  must  be  altogether  in  the  handwriting  of 
the  author  or  proprietor,  or  it  must  be  signed  by  him,  or  there  must  be 
specific  evidence  that  it  was  issued  by  him.  The  act  must  be  construed 
so  as  to  further  the  object  of  the  legislature,  Tii.  to  benefit  authors ; 
and  the  court  will  not  permit  their  rights  to  be  interfered  with  with* 
out  the  consent  required  by  the  act.  [Maulb,  J. — The  authors  whe 
have  chosen  to  establish  this  society,  have  no  doubt  done  it  with  a 
view  to  their  own  benefit.  It  strikes  me  that  such  a  construction  as 
will  make  what  they  have  done  valid,  is  the  best  construction  for  them. 
Questions  somewhat  analogous  have  arisen  on  the  9  G.  4,  c.  14,  s.  1 ; 
and  it  was  held  in  Hyde  v.  Johnston,  2  N.  776,  8  Scott,  289,  that  the 
written  acknowledgment  required  by  that  statute,  to  take  a  case 
out  of  the  statute  of  limitations,  21  Jac.  1,  c.  16,  must  bear  the 
actual  signature  of  the  party  to  he  charged  thereby ;  the  signature 
of  an  agent  will  not  suffice.  «« Looking,'*  says  Tindal,  G.  J.,  ««at  the 
words  of  the  statute,  it  is  confined  in  terms  to  a  writing  <  signed  by 
the  party  chargeable  thereby:'  and,  as  the  efiect  of  that  statute 
♦^9Ql  *^^'  ^^^  ^^^  ^^^^  ^^^^  ^^  introduce  a  legislative  exception  into  the 
^  statute  21  Jac.  1,  c.  16,  and  thereby  pro  tanto  to  repeal  it,  we 
do  not  feel  ourselves  justified  in  extending  such  exception  beyond  the 
plain  and  unambiguous  meaning  of  the  words  employed  therein.  The 
legislature  has,  in  many  statutes,  given  equal  efficacy  to  written  instru- 
ments when  signed  by  the  parties  and  when  signed  by  their  agents :  but, 
in  all  those  cases,  express  words  have  been  employed  for  that  purpose. 
The  statute  of  frauds,  in  its  8d  section,  requires  for  the  purposes  of 
that  section  a  note  in  writing  to  be  signed  by  the  parties  « or  their 
agents  thereunto  lawfully  authorised  hy  writing:'  in  the  4th  section,  a 
memorandum  or  note  in  writing  is  required  « signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized :'  in  the  5th  section,  a  devise  of  lands  is  required  to  be  made 
in  writing,  to  be  « signed  by  the  party  so  devising,  or  by  some  other 
person  in  his  presence  and  by  his  express  directions  :*  in  the  7th  section, 
a  declaration  of  trusts  of  any  lands  shall  be  in  writing,  <  signed  by  the 
party:'  and,  lastly,  the  17th  section  requires,  upon  the  sale  of  goods, 
that  there  shall  be  some  note  or  memorandum  in  writing  of  the  bargain, 
« signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agents 
thereunto  lawfully  authorized.'  It  appeats,  therefore,  that  the  legis- 
lature  well  knew  how  to  express  the  distinction,  not  only  between  a 
signature  by  the  party  and  a  signature  by  his  agent ;  but  also  to  describe 
the  different  modes  by  which  agents  for  different  purposes  are  to  bo 
appointed.  The  same  observation  arises  upon  referring  to  the  more 
recent  statutes,  8  &  4  W.  4,  c.  27,  s.  42,  and  c.  42,  s.  5.  When,  there- 
fore, we  find  in  the  statute  now  under  consideration  that  it  expressly 
mentions  the  signature  by  the  party  only,  we  think  it  a  safer  eonstruo* 
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tion  to  adhere  to  the  precise  words  of  the  statute,  and  that  we  should 
*be  legislating,  not  interpreting,  if  we  extended  its  operation  to  r^^n/v 
writings  signed,  not  by  the  party  chargeable  thereby,  but  by  his  ^ 
agent."  Upon  the  plain  words  of  the  act,  therefore,  as  well  as  upon 
the  authority  of  Hyde  v.  Johnson,  it  is  submitted  that  the  consent  in 
writing  of  an  agent  will  not  suffice.  Besides,  the  permission  which 
Shearman,  the  secretary,  was  authorized  to  give,  could  only  apply  to 
the  pieces  scheduled  in  the  publbhed  lists.  Again,  the  permission  was 
conditional  upon  the  furnishing  a  monthly  file  of  bills,  and  due  payment 
of  the  accounts ;  and  this  condition  was  not  complied  with.  [Jbrvis, 
C.  J. — It  was  a  condition  subsequent.  No  such  objection  was  made  at 
the  trial.] 

JE.  James  and  ffawkmB,  in  support  of  the  rule. — The  consent  or  per- 
mission given  by  Shearman  to  the  defendant  was  a  sufficient  consent  in 
writing  within  the  statute.  The  act  does  not  say  that  the  consent  shall 
be  under  the  hand  of  the  party,  or  <^  signed  by  the  party,"  as  in  the 
9  6.  4,  c.  14,  8.  1 ;  but  the  words  are  general,  «<  the  consent  in  writing 
of  the  author."  Whatever  may  be  done  by  the  party  himself,  may,  in 
the  absence  of  express  words  of  restriction,  be  done  by  an  agent. 
Under  the  statute  of  8  &  4  Anne,  c.  9,  s.  5,  which  enacted  that  no 
acceptance  of  an  inland  bill  of  exchange  should  be  sufficient  to  charge 
any  person  whatsoever,  unless  the  same  were  underwritten  or  endorsed 
in  writing  thereupon, — an  acceptance  under  the  hand  of  an  agent  was 
held  sufficient.  There  are  numerous  enactments  marking  the  distinction 
between  documents  which  are  required  to  be  signed  by  or  for  a  party. 
Thus,  the  79ch  section  of  the  poor  law  amendment  act,  4  &  5  W.  4,  c. 
76,  requires  a  «« notice  in  writing"  of  his  being  chargeable,  to  be  given 
prior  to  the  removal  of  a  pauper ;  and,  in  a  subsequent  part  of  the 
same  section,  a  consent  of  the  overseers  or  guardians  is  to  be  ««by 
writing  under  *their  hands."  Suppose  Mr.  Morton  had  been  r^erqi 
present  when  Mr.  Shearman  signed  the  memorandum  of  the  2d  ^ 
of  March,  1849,  and  it  had  been  so  signed  at  his  express  request,  could 
it  be  said  that  it  was  not  such  a  consent  in  writing  as  would  bind  him  ? 
Shearman  having  been  put  forward  as  a  person  authorized  to  give  con- 
sents on  behalf  of  the  several  members  of  the  society,  there  was  ample 
evidence  whence  the  jury  might  infer,  if  necessary,  that  he  had  the 
written  authority  of  each  member  for  that  purpose.  Then,  how  stands 
the  matter  with  regard  to  the  document  itself?  Morton  was  a  member 
of  the  society  in  1846,  and  he  is  admitted  to  be  so  now. 

Jbrvis,  C.  J.  (stopping  Hawkin%). — My  learned  Brothers  are  of 
opinion,  and  I  entirely  concur  with  them,  that  I  was  wrong  in  the 
opinion  I  expressed  at  the  trial,  and  that  the  memorandum  of  the  2d 
of  March,  1849,  does,  under  the  circumstance,  amount  to  a  consent  in 
writing  of  the  author.  I  therefore  think  the  rule  to  enter  a  nonsuit 
ought  to  be  made  absolute.    Mr.  Itu$$eU  contends,  first,  that  the  con- 
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Bent  required  by  the  statute  cannot  be  given  by  an  agent,  and  therefore 
that  this  was  not  such  a  consent  in  writing  of  the  author  as  will  satisfy 
the  statute.  That,  however,  depends  upon  the  way  you  read  the  statute. 
The  1st  section  confers  upon  the  author  of  any  dramatic  piece,  as  his 
property,  the  sole  liberty  of  representing  it  or  causing  it  to  be  repre- 
sented at  any  place  of  dramatic  entertainment  in  England,  &o. :  and 
the  2d  section  enacts,  «<  that,  if  any  person  shall,  during  the  continu* 
ance  of  such  sole  liberty  as  aforesaid,  contrary  to  the  intent  of  the  act, 
or  right  of  the  author  or  his  assignee,  represent  or  cause  to  be  repre- 
sented, without  the  consent  in  fvriting  of  the  author  or  other  proprietor 
first  had  and  obtained,  at  any  place  of  dramatic  entertainment  withia 
*cq9-|  ^^^  limits  aforesaid,  any  such  production  as  aforesaid,  or  *any 
*'■'  part  thereof,  every  such  offender  shall  bo  liable  for  each  and  every 
such  representation  to  the  payment  of  an  amount  not  le^s  than  40«.,  or 
to  the  full  amount  of  the  benefit  or  advantage  arising  from  such  repre- 
sentation, or  the  injury  or  loss  sustained  by  the  plaintiff  therefrom, 
whichever  shall  be  the  greater  damages,  to  the  author  or  other  proprie- 
tor of  such  production  so  represented  contrary  to  the  true  intent  and 
meaning  of  the  act."  If  you  read  the  words  «<  without  the  consent  in 
writing  of  the  author,"  as  if  they  had  been  <(  without  the  consent  in  the 
writing  of  the  author^**  it  might  be  in  favour  of  the  view  contended  for 
by  Mr.  Russell.  But  in  truth  it  means  <«  without  the  author* s  consent  in 
writing," — that  is,  it  must  be  the  consent  of  the  author,  and  it  must  be 
in  writing,  which  may  either  be  the  writing  of  the  author  himself,  or 
that  of  some  agent  by  him  duly  authorized.  Now,  was  Mr.  Shearman, 
at  the  time  he  gave  the  consent,  the  agent  of  Mr.  Morton  ?  Mr.  Morton 
was,  it  appears,  a  member  of  The  Dramatic  Authors'  Society  in  1846, 
when  the  last  list  or  schedule  was  published :  he  was  a  member  also  in 
1849;  and  the  admissions  show  that  he  is  a  member  still.  We  must, 
therefore,  take  it  that  he  was  a  member  at  the  time  the  consent  was 
signed  by  Shearman.  Now,  if  the  consent  had  been  given  by  Mr. 
Morton's  express  authority,  there  could  be  no  doubt  upon  the  construc- 
tion of  the  statute ;  and,  Morton  being  a  member  of  the  society,  and 
Shearman  the  secretary  and  accredited  agent  of  the  society,  it  seems 
to  me  that  his  signature  was  sufiicient.  If  Shearman  had  written, 
«<  I,  as  agent  of  Mr.  Morton,  authorize  you  to  play  dramas  belonging 
to  the  authors  forming  The  Dramatic  Authors'  Society,"  upon  the  facts 
admitted  I  think  there  can  be  no  doubt  that  that  would  have  been 
a  sufficient  consent  in  writing  by  Morton  to  satisfy  the  terms  of  the 
statute,  and  to  protect  the  defendant  from  penalties.  Two  objections 
^cqo-i  *have  been  urged  by  Mr.  Russell  against  allowing  the  paper  in 
^  question  to  have  this  operation.  In  the  first  place,  it  is  said 
that  the  three  pieces  which  the  defendant  is  charged  with  having  repre- 
sented without  the  author *s  consent,  wore  not  in  existence,  had  not 
been  composed,  at  the  time  of  Shearman's  supposed  consent,  and  that 
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Shearman  could  at  the  most  only  be  authorized  to  give  consent  as  to 
dramas  the  titles  of.  which  had  been  published  by  the  society.  There 
is  nothing,  however,  in  the  memorandum  so  to  limit  it.  <«  Mr.  Cope- 
land  has  permission  to  play  dramas  belonging  to  the  authors  forming 
The  Dramatic  Authors'  Society,*'  upon  his  complying  with  certain  con- 
ditions. If  the  matter  were  doubtful  upon  the  memorandum  itself,  the 
rules  and  regulations  attached  to  the  schedule  issued  in  June,  1840,  re- 
move that  doubt.  They  contain  an  express  intimation  of  an  intention 
on  the  part  of  the  society  to  issue  periodical  lists  of  new  dramas  which 
might  from  time  to  time  be  brought  out  by  the  members ;  and  the  third 
rule  evidently  shows  that  it  was  contemplated  that  such  new  dramas 
should  be  subject  to  the  same  regulations  with  regard  to  the  permission 
to  represent  them,  as  those  which  had  already  been  scheduled.  It  is 
plain  they  contemplated  that  the  secretary  should  have  authority  to 
give  permission  to  perform  not  only  those  dramas  which  were  inserted 
in  the  lists  already  issued,  but  also  those  which  might  be  inserted  in 
future  schedules.  Then  it  is  further  insisted,  that,  assuming  Shearman 
to  have  been  duly  authorized  to  give  the  consent,  the  consent  was  con* 
ditional  only  on  the  furnishing  a  monthly  file  of  bills,  and  payment  of 
accounts  within  a  fortnight  after  they  have  been  sent  by  the  post. 
This,  however,  was  a  condition  subsequent.  The  license  takes  out  the 
sting  of  the  penalty  at  the  time  of  the  representation.  The  result  of  the 
agreement,  as  it  seems  to  me,  *is,  that  the  parties  consent  to  turn  r^^oA 
the  penal  provisions  of  the  act  of  parliament  into  a  civil  remedy.  ^ 
Instead  of  suing  for  penalties  as  for  an  unauthorized  representation  of 
their  works,  by  mutual  agreement  they  convert  the  author's  claim  into 
an  assumpsit.  That  is  the  course  that  should  have  been  taken  here ; 
and  then  the  real  question  between  the  society  and  the  defendant  would 
have  been  fairly  tried.  For  these  reasons,  I  am  of  opinion  that  the 
view  I  took  at  the  trial  was  an  erroneous  one,  and  that  the  plaintiff 
ought  to  have  been  nonsuited.  The  rule,  therefore,  will  be  made 
absolute. 

Mauls,  J. — I  am  of  the  same  opinion.  The  question  raised  at  the 
trial,  was,  whether  the  defendant,  who  was  sued  for  penalties  under 
the  Dramatic  Copyright  Act,  8  &  4  W.  4,  o.  15,  had  performed  certain 
dramas  the  property  of  the  plaintiff,  being  a  member  of  a  certain 
society  calling  themselves  The  Dramatic  Authors'  Society,  without  the 
consent  in  writing  of  the  author.  My  Lord  Chief  Justice  then  thought 
that  a  document  which  was  put  in  by  the  defendant  did  not  amount  to 
such  consent,  and  thereupon  the  defendant  had  a  verdict  against  him, 
with  liberty  to  move  to  enter  a  nonsuit  if  the'court  should  think  upon 
more  full  inquiry  that  the  cons^ent  was  sufficient  within  the  statute ; 
and  a  rule  for  that  purpose  has  accordingly  been  obtained.  It  appears 
to  me  that  the  memorandum  in  question  was  a  sufficient  consent  within 
the  terms  of  the  statute.    That  which  the  statute  requires,  is,  ^Hhe  con- 


584  MORTON  v.  COPELAND.    T.  T.  1865. 

sent  in' writing  of  the  author  or  proprietor."  Now,  it  appears  to  mo 
that  this  was  the  consent  of  the  author,  and  it  was  in  writing.  The 
statute  does  not  say  that  the  consent  shall  be  written  by  the  author,  or 
signed  by  him,  or  indeed  by  anybody.  It  is  objected  to  this  document, 
^-„-^  *that  it  was  not  written  by  the  author  or  signed  by  him.     The 

^  statute  simply  requires  that  the  consent  shall  be  his  act,  and 
that  it  shall  be  in  writing.  One  object  of  requiring  it  to  be  in  writing 
evidently  is,  that  the  terms  of  the  consent  may  be  beyond  the  possibi- 
lity of  doubt  or  dispute.  That  object  is  attained  perfectly,  whether  it 
be  in  the  handwriting  of  the  party  himself  or  not.  There  may  some- 
times  be  another  object  to  be  attained  by  requiring  an  instrument  to 
be  in  writing,  viz.,  to  identify  the  act  as  the  act  of  the  party,  as  in  the 
case  of  a  will,  and  in  other  instances  mentioned  in  the  statute  of 
frauds,  29  Gar.  2,  c.  8,  where  the  instrument  is  expressly  required  to 
be  signed  by  the  party  to  be  charged  thereby.  In  those  cases,  the 
signature  of  the  party  serves  to  identify  the  writing  as  the  very  writing 
by  which  the  party  is  to  be  bound.  In  some  of  the  cases  provided  for 
by  that  statute,  the  signature  may  be  either  that  of  the  party  himself, 
or  that  of  an  «<  agent  thereunto  lawfully  authorized  by  writing,"  as  in 
the  case  of  leases,  s.  3 ;  or  of  «^  some  other  person  thereunto  by  him 
lawfully  authorized,"  as  in  the  case  of  agreements,  s.  4;  or  by  ^^some 
other  person  in  his  presence  and  by  his  express  directions,"  as  in  the 
case  of  a  devise  of  land,  s.  5,  or  ^<  in  his  presence  and  by  his  directions 
or  consent,"  s.  6;  or  by  «*  their  agents  thereunto  lawfully  authorized," 
as  in  the  case  of  the  sale  of  goods,  s.  17.  The  necessity  of  signature 
arises  in  every  case  from  the  express  requirement  of  the  statute.  Sig- 
nature does  not  necessarily  mean  writing  a  person *s  christian  and  sur- 
name, but  any  mark  which  identifies  it  as  the  act  of  the  party.(a)  I 
cannot  call  to  mind  any  document  which  by  the  law  of  this  country  re- 
quires to  be  written  entirely  by  the  person  who  is  to  be  bound  by  it, — 
^t-Qf*-^  a  *holograph.(6)     In  the  statute  now  under  consideration,  not  a 

^  word  is  said  about  whose  writing  the  document  shall  be :  it  merely 
seems  designed  to  exclude  that  kind  of  doubt  and  uncertainty  which 
arises  from  the  circumstance  of  a  thing  not  being  evidenced  by  writing 
at  all.  That  object  is  completely  secured  by  the  sort  of  permission 
held  out  by  the  prospectus  of  this  society :  and  the  regulations  they 
have  adopted  for  the  purpose  of  preventing  evasion  of  the  statute, 
seem  to  me  to  be  quite  adequate  for  that  purjaose.  As  soon  as  that 
prospectus  and  list  of  dramas  belonging  to  members  of  The  Dramatic 
Authors'  Society  was  published,  or  to  be  met  with  at  the  office  of  their 
secretary,  and  the  manag'er  of  a  theatre  represented  any  of  those  dramas 

(n)  Proyide<1  it  be  proved  or  admitted  to  be  genoine,  and  bo  the  Mcostomed  mode  of  tigna- 
turo  of  the  party. 

(&)  By  the  law  of  ScotUmd,  holograph  deeds  enjoy  gome  peculiar  privilege«:  see  Bell'?  Diet, 
of  the  Law  of  Scotland,  Vol.  2,  p.  47,  3d  edit. ;  1  Bell's  Coxnmentarief  on  the  Laws  of  Scotland, 
Mb  edit  p.  324. 


16  COMMON  BENCH.    (7  J.  SCOTT.)  536 

upon  the  faith  of  the  statements  so  put  forth,  his  so  doing,  I  think, 
amounted  to  the  becoming  a  party  to  an  agreement  with  the  respective 
authors  that  he  should  be  at  liberty  to  represent  them  on  his  sending 
bills  and  paying  the  prices  affixed  for  each  night's  performance.  That 
involves  the  consent  in  writing  of  the  author,  who,  by  continuing  a  mem- 
ber of  the  society,  authorizes  the  secretary  to  do  what  he  has  done  here. 
It  is  said  that  the  three  pieces  in  question  were  not  in  existence  at  the 
time  the  consent  in  this  case  was  given.  That  may  be  so.  But  there 
is  no  reason  why  a  man  should  not  consent  to  the  performance  of  any 
dramas  he  may  hereafter  produce,  and  to  place  them  amongst  the  com- 
mon stock  of  the  society  when  written.  It  seems  to  me  that  the 
grounds  upon  which  this  document  is  objected  to  as  not  being  a  suffi- 
cient consent  within  the  statute,  entirely  fail.  I  think  this  was  a  very 
deliberate  consent,  given  upon  full  consideration,  and  on  terms  which 
are  thought  ^reasonable  by  many  dramatic  authors  of  repute.  I  r^t-on 
therefore  feel  glad  to  be  able  to  give  effect  to  it.  It  seems  to  me  ^ 
that  there  was  no  reason  for  bringing  the  action.  The  plaintiff  had  no 
ground  of  complaint  whatever  against  the  defendant,  who  seems  to  have 
performed  his  part  of  the  agreement.  I  am  clearly  of  opinion  that  this 
was  such  a  <«  consent  in  writing  of  the  author,"  as  to  exempt  the  de- 
fendant from  penalties  for  representing  the  dramas,  or  plays,  or  farces, 
or  whatever  they  may  be,  in  question. 

Cresswell,  J. — I  also  am  of  opinion  that  the  rule  should  be  made 
absolute  to  enter  a  nonsuit.  The  first  question  is,  whether  the  docu- 
ment relied  on  by  the  defendant  was  a  sufficient  consent  in  writing  of 
the  author  to  satisfy  the  statute  8  &  4  W.  4,  c.  15,  s.  2.  I  think  it 
was.  There  was  evidence  that  it  was  given  by  a  person  authorized  to 
give  it ;  and  it  is  in  writing.  There  is  nothing  in  the  act  requiring  it 
to  be  signed  by  the  author  himself.  Suppose  a  letter  had  been  addressed 
by  the  defendant  to  Mr.  Morton  asking  permission  to  perform  these 
three  pieces,  and  an  answer  had  been  returned,  written  and  signed  by 
Shearman,  to  this  effect, — (<I  am  instructed  by  Mr.  Morton  to  say, 
that,  upon  such  and  such  terms,  you  are  at  liberty  to  perform  so  and 
so," — the  same  question  would  have  arisen ;  and,  could  anybody  doubt 
for  a  moment  what  the  result  would  have  been  ?  The  consent  given 
here  is  given,  not  on  behalf  of  Mr.  Morton  only,  but  on  behalf  of  all 
the  authors  who  are  members  of  the  society.  The  next  question  is, 
whether  the  consent  which  was  given  in  1849,  is  limited  to  then  existing 
dramas,  or  extends  to  future  productions.  It  seems  to  me  to  be  large 
enough  to  apply  to  all.  If  the  members  of  the  society,  or  their  secre- 
tary, had  intended  to  limit  it  in  the  way  suggested,  *they  should  r^rna 
have  done  so  in  terms.  So  far  from  there  being  any  such  express  ^ 
limitation,  it  seems  to  me  that  the  printed  regulations,  which  speak  of 
lists  to  be  from  time  to  time  issued,  evidently  contemplate  future  pro- 
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ductions  of  the  society's  members,  and  that  the  license  when  once 
granted,  was  intended  to  be  applicable  to  future  schedules. 

Crowder,  J. — I  am  of  the  same  opinion.  It  was  at  first  urged  by 
Mr.  Russell  that  there  was  no  consent  in  writing  of  the  author  within 
the  meaning  of  the  statute,  because  the  consent  was  not  in  the  hand- 
writing of  the  author,  or  signed  by  him.  But,  when  the  words  of  the 
act  are  looked  at,  I  find  that  the  consent  is  not,  as  in  the  cases  relied  on 
by  the  plaintiff,  required  to  be  signed  by  the  party.  All  that  is  required, 
is,  that  the  consent  of  the  author  shall  be  in  writing.  Then  it  was  said, 
that,  assuming  that  the  consent  may  be  written  or  signed  by  an  agent, 
there  was  no  evidence  here  that  Shearman  was  authorized  to  sign  this 
document  as  agent  for  Mr.  Morton.  Looking,  however,  at  the  relative 
position  of  the  parties, — that  Mr.  Morton  was  a  member  of  The  Dra- 
matic Authors'  Society,  and  Mr.  Shearman  their  secretary,  and  that 
the  prospectus  and  lists  were  issued  by  the  society,  showing  how  and 
upon  what  terms  permission  to  perform  the  several  pieces  was  to  be 
obtained, — I  think  it  is  impossible  to  say  that  Shearman  was  not  duly 
constituted  Morton's  agent  to  give  such  consent.  It  was  further 
insisted,  that,  at  all  events,  the  consent  did  not  apply  to  the  three 
pieces  in  question,  inasmuch  as  they  were  not  in  existence  at  the  time 
the  document  was  given,  and  that  the  consent  must  be  confined  to 
then  existing  dramas.  It  seems  to  me,  however,  that  that  is  not  so. 
The  words  of  the  document  are  general.  It  is  quite  clear  that  the  con- 
^f-QQ-i  sent  might  be  *a  prospective  consent,  and  that  it  was  intended 
^  that  it  should  be  an  authority  to  the  defendant  to  act  any  plays 
which  might  thereafter  be  brought  into  the  common  stock  of  the  society. 

Bule  absolute  for  a  nonsuit. 


GEORGE  V.  JAMES  SOMERS  the  Tounger.    May  29. 

A  disobarge  ander  the  insolvent  debtors  act  does  not  prevent  the  partj  being  committed  by  a 
oounty  court  Jadge,  upon  a  Jadgment-snmmons,  under  the  9  A  10  Viot  o.  95,  as.  98,  99,  in 
respect  of  an  unsatisfied  judgment,  though  inserted  in  the  schedule. 

A  PLAIKT  was  levied  in  the  county  court  of  Kent  holden  at  Roches- 
ter, by  George  against  James  Somers  the  younger.  At  the  hearing,  on 
the  7th  of  March  last,  the  defendant  was  adjudged  to  pay  the  debt  and 
costs  on  a  given  day.  On  the  27th  of  April,  the  defendant  obtained 
his  discharge  under  the  insolvent  debtors  act,  1  &  2  Vict.  c.  110,  s.  75, 
the  judgment-debt  being  duly  inserted  in  his  schedule.  On  the  10th 
of  May,  the  defendant  was  brought  up  before  the  judge  of  the  county 
court  on  a  judgment-summons,  and  committed  to  prison  for  forty  days. 

(7.  Francis  now  moved  for  a  rule  calling  upon  the  plaintiff  and  the 
judge  of  the  county  court  to  show  cause  why  the  defendant  should  not 
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be  discharged  out  of  custody,  on  the  ground  that  the  debt  in  respect  of 
irhicb  he  was  committed  was  so  far  satisfied  by  the  discharge  under  the 
act,  as  to  relieve  him  from  liability  to  be  taken  in  execution  thereon. 
By  the  75th  section  of  the  1  &  2  Vict.  c.  110,  the  insolvent  is  to  be 
discharged  as  against  all  debts  and  claims  mentioned  in  his  schedule. 
By  8.  87,  before  adjudication,  the  prisoner  is  required  to  execute  a  war- 
rant of  attorney  to  confess  judgment  for  the  amount  of  the  debts  men- 
tioned in  his  schedule.  And  s.  90  enacts  <«  that  no  per$on  who  shall 
have  become  entitled  Ho  the  benefit  of  the  act  by  any  such  adjudi-  rn^p-Af^ 
cation  as  aforesaid^  shaU  at  any  time  thereafter  be  imprisoned  by  *- 
reason  of  the  judgment  so  as  aforesaid  entered  up  against  him  or  her 
according  to  the  act,  or  for  or  by  reason  of  any  debt  or  sum  of  money^ 
or  eostSy  with  respect  to  which  such  person  shall  have  become  so  entitled^ 
or  for  or  by  reason  of  any  Judgment^  decree^  or  order  for  payment  of  the 
same;  but  that,  upon  every  arrest  or  detainer  in  prison  upon  any  such 
judgment  so  entered  up  as  aforesaid,  or  for  or  by  reason  of  any  such 
debt  or  sum  of  money  or  costs,  or  judgment,  decree,  or  order  for  pay- 
ment of  the  same,  it  shall  be  lawful  for  any  judge  of  the  court  from 
which  any  process  shall  have  issued  in  respect  thereof,  and  such  judge 
is  hereby  required,  upon  proof  made  to  his  satisfaction  that  the  cause 
of  such  arrest  or  detainer  is  such  as  hereinbefore  mentioned,  to  release 
such  prisoner  from  custody,  unless  it  shall  appear  to  such  judge,  upon 
inquiry,  that  such  adjudication  as  aforesaid  was  made  without  due  no- 
tice, where  notice  is  by  this  act  required,  being  given  to  or  acknow- 
ledged by  the  plaintiff  on  such  process,  or  being  by  him  dispensed  with 
by  the  acceptance  of  a  dividend  under  this  act,  or  otherwise,"  &c.  [Jbr- 
vis,  C.  J. — Can  we  interfere  with  the  judgment  of  a  court  of  competent 
authority?]     The  court  did  so  interfere  in  the  case  of  Ex  parte  Pardy, 

I  L.  M.  &  P.  16.  Application  has  already  been  made  to  the  judge  of 
the  county  court  for  the  defendant's  discharge,  but  without  avail. 
[Jbrvis,  C.  J. — Is  not  the  proper  course, — suppose  it  to  be  the  impe- 
rative duty  of  the  judge  of  the  county  court  to  discharge  the  defendant, 
— to  apply  to  the  Court  of  Queen's  Bench  for  a  mandamus  to  compel 
him  to  do  so  ?]  An  application  has  been  made  to  the  Court  of  Queen's 
Bench,  not  for  a  mandamus,  but  for  the  discharge  of  the  defendant ; 
but  that  court  refused  to  interfere,  upon  the  authority  of  Abley  v.  Dale, 

II  C.  B.  878  (E.  C.  L.  R.  vol.  73),  where  this  court  held,  ♦that  p^^-- 
one  who  has  obtained  his  discharge  under  the  insolvent  debtors  *- 
act,  is  still  liable,  at  the  discretion  of  the  judge  of  the  county  court,  to 
be  committed,  under  the  99th  section  of  the  9  &  10  Vict.  c.  95,  for  dis- 
obedience of  an  order  made  upon  a  judgment-summons  under  section 
98,  obtained  after  such  discharge.  But  that  case,  it  is  submitted,  has 
been  very  much  shaken,  if  not  expressly  overruled,  by  the  recent  case 
of  Ex  parte  Dakins,  ant^,  p.  77,  where  it  was  held,  that  a  <^  priest  in 
ordinary  of  Her  Majesty's  chapels  royal"  is  privileged  from  arrest  on 
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process  of  the  county  court,  under  s.  99,  for  non-attendance  on  a  judg- 
ment-summons,— such  process  being  in  the  nature  of  execution^  and  not 
merely  process  of  contempt.  [Jbrvis,  G.  J. — Ex  parte  Dakins  did  not 
affect  to  overrule  the  well-considered  judgment  of  this  court  in  Abley  v. 
Dale.]  The  exemption  from  arrest  under  the  90th  section  of  the  insol* 
vent  debtors  act  is  equivalent  to  privilege.  [Jbrvis,  C.  J. — In  Ex 
parte  Dakins,  we  felt  ourselves  in  a  great  measure  bound  by  the  deci- 
sion of  Patteson,  J.,  at  Chambers,  in  the  case  of  the  Queen's  footman* 
The  98th  section  of  the  9  &  10  Vict.  c.  95,  which  authorizes  the  appli- 
cation for  a  judgment-summons,  speaks  of  «( unsatisfied  judgments."  Is 
not  this  an  unsatisfied  judgment  ?]  It  may  be  said  that  the  judgment 
is  in  some  sense  satisfied  by  the  substituted  remedy  provided  by  the 
87th  section  of  the  1  &  2  Vict.  c.  110.  It  is  scarcely  possible  to  dis- 
tinguish Ex  parte  Dakins,  in  principle,  from  Abley  v.  Dale.  [Maulb, 
J. — The  privilege  set  up  in  Ex  parte  Dakins  was  the  privilege  of  the 
Queen.]  Here,  the  privilege  is  that  of  the  defendant's  creditors.  The 
party  can  only  obtain  his  discharge  by  withdrawing  from  his  other  cre- 
ditors a  portion  of  the  fund  which  the  law  says  shall  be  equally  distri- 
buted amongst  them.  [Maulb,  J. — Not  necessarily :  some  friend  may 
be  inclined  to  aid  him.]  That  is  too  improbable  a  speculation  to  afford 
''foundation  for  a  legal  judgment.  [Jbrvis,  C.  J. — Can  you  ex- 
pect us  to  overrule  the  case  of  Abley  v.  Dale,  when  the  Court  of 
Queen's  Bench  has  declined  to  do  so?  Ton  had  better  try  the  Exche- 
quer.] All  the  court  is  asked  to  do,  is,  to  give  such  a  construction  to 
the  90th  section  of  the  insolvent  debtors  act  as  will  prevent  its  being  an 
absolute  nullity  so  far  as  county  court  judgments  are  concerned* 
[Maule,  J. — The  imprisonment  under  the  99th  section  is  a  punishment 
which  the  county  court  judge  has  a  right  to  inflict  upon  the  debtor, 
where  he  has  been  guilty  of  any  of  the  misconduct  described  in  that 
section.  But,  where  the  prerogative  of  the  Grown  steps  in  and  says, 
(«  Ton  have  an  officer  of  mine  in  prison ;  let  him  be  discharged," — the 
courts  say  that  the  right  of  the  creditor  to  call  upon  the  judge  to  punish 
the  refractory  debtor,  is  subservient  to  the  prerogative  of  the  Crown, 
and  therefore  that  particular  remedy  shall  not  be  enforced  against  him.] 
The  question  is,  whether  the  statutory  enactment  declaring  the  party 
to  be  entitled  to  his  discharge,  is  not  at  least  as  effective  as  the  claim 
of  privilege.  [Maule,  J. — The  case  of  a  commitment  for  misconduct 
was  not  contemplated  by  the  insolvent  debtors  act.  Jbrvis,  C.  J. — 
There  had  been  some  difference  of  opinion  amongst  the  judges  as  to  the 
effect  of  a  commitment  under  the  99th  section  of  the  county  court  act, 
prior  to  the  case  of  Abley  v.  Dale ;  but  I  believe  the  correctness  of  that 
decision  has  never  been  impugned.  An  act  for  the  further  regulation 
of  county  courts  has  been  passed  since  that  case  was  decided  ;(a)  and 
there  was  no  suggestion  that  it  was  wrong.     It  was  a  well-considered 

(fi)  15  4  16  Vict  0.  64. 
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case ;  especially  by  my  Brother  Williams,  who  took  great  pains  in  the 
matter.]  The  defendant  relies  upon  the  express  words  of  the  1  &  2 
Vict.  c.  110,  s.  90. 

Jervis,  G.  J. — ^Every  point  that  could  be  urged  against  the  decision 


this  court  came  to  in  Abley  v.  Dale  was  *urged  most  strenuously 


:  [*548 


and  I  think  it  is  too  much  to  ask  us  now  to  set  aside  a  judgment 
which  not  only  was  well  and  maturely  considered  by  us  at  the  time,  but 
which  also  has  met  with  the  approbation  of  very  many  other  learned 
judges.  I  also  think  our  decision  in  Ex  parte  Dakins  is  perfectly  con- 
sistent with  Abley  v.  Dale.  In  refusing  the  rule,  I  do  not  wish  to  be 
understood  as  conceding  that  a  writ  of  habeas 'corpus  could  issue  in  such 
a  case.  I  doubt  whether  the  application  should  not  be  made  to  the 
judge  of  the  court  in  which  the  order  is  made.  In  refusing  the  rule, 
however,  on  one  ground,  I  do  not  by  any  means  wish  to  sanction  the 
notion  that  the  application  could  be  entertained  at  all. 

Maule,  J. — I  also  am  of  opinion  that  the  rule  prayed  should  not  be 
granted.  As  to  whether  a  habeas  corpus  will  lie,  it  is  to  be  observed 
that  the  judge  of  the  county  court  acts  judicially.  In  deciding  as  he 
has  done,  he  entertains  a  different  notion  of  the  law  from  that  enter* 
tained  by  the  applicant.  Suppose  there  were  a  court  of  general  appeal 
against  decisions  of  the  county  courts, — like  the  court  of  appeal  in 
Chancery, — nobody,  I  apprehend,  could  doubt  that  that  court  would  be 
the  proper  one  to  apply  to  for  a  review  of  a  decision  of  a  county  court 
judge,  and  not  another  court  having  jurisdiction  to  issue  a  habeas  cor- 
pus. Without  going  into  the  matter  more  at  large,  it  seems  to  me,  upon 
the  authority  of  Abley  v.  Dale,  that  there  is  no  foundation  whatever 
for  this  application. 

The  rest  of  the  court  concurring,  Rule  refused.(a) 

(a)  An  appHeation  WM  aflerwards  made  to  the  Court  of  Sxebeqoer  for  a  habeaa  eorpns  ;  but 
that  oottft  likewise  declined  to  interfere,  holding  themselvea  boand  hj  Abley  v.  Dale,  which  they 
did  hot  see  sufficient  reason  to  disturb :  see  George  v.  Somere,  25  Law  Times,  166. 


♦SHEPHERD  ».  BAKER.    June  4.  [•544 

Upon  a  motion  to  enter  a  saggestion  to  deprive  the  plaintiff  of  oosts  under  the  London  SmaU 
Debts  Act,  15  A  16  Vict  o.  IxzTii.,  s.  119,  it  is  enough  if  the  affidavit  shows  with  rea§oftabU 
eeriaimty  that  the  plaintiff  and  defendant  did  not,  at  the  time  of  the  eommencement  of  the 
action,  dwell  more  than  twenty  miles  apart. 

And,  it  seems,  the  motion  may  be  made  at  any  time  be/on  tk€  eoaU  art  taxmL 

This  was  an  action  by  the  plaintiff  as  payee  against  the  defendant 
as  the  maker  of  a  promissory  note  for  352.  payable  three  months  after 
date. 

At  the  trial  at  the  sittings  in  Middlesex  after  last  term  (on  the  9th 
of  May),  a  verdict  was  found  for  the  plaintiff  for  872.  10«.y  and  on  the 
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24th  of  May  the  plaintiff  eigned  judgment  and  gave  notice  of  taxation. 
On  the  25th  of  May, 

Henniker  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  a  suggestion  should  not  be  entered  upon  the  record,  to  deprive  the 
plaintiff  of  costs,  under  the  London  Small  Debts  Act,  15  k  16  Vict.  c. 
Ixxvii.,  and  why  the  final  judgment  signed  should  not,  if  necessary,  be 
t^mended,  by  reducing  the  amount  thereof  to  872.  10«.,  the  damages 
found  at  the  trial,  The  aflSdarit  upon  which  the  rule  was  obtained, 
stated  that  the  note  upon  which  the  action  was  brought  was  made  by 
the  defendant  and  delivered  by  him  to  the  plaintiff  at  No.  5,  Earl 
Street,  Blackfriars,  in  the  city  of  London,  and  that  the  plaintiff,  at  the 
time  of  the  commencement  of  the  action,  resided  and  dwelt  at  the  Isle 
of  Dogs,  in  the  county  of  Middlesex,  and  the  defendant  at  No.  5,  Earl 
Street  aforesaid, «« which  two  respective  places  are  not  more  than  seven 
miles  apart." 

Wood  now  showed  cause. — The  application  is  too  late.  The  trial  took 
place  on  the  9th  of  May ;  consequently,  the  plaintiff  was  entitled  to 
sign  judgment  on  the  21st ;  and  the  judgment  was  actually  signed 
on  the  24th ;  and  this  rule  was  not  moved  until  the  25th.  That 
^- , --.  *clearly  was  too  late.  [Jbrvib,  C.  J. — Within  what  time  was 
^  the  defendant  bound  to  come  ?]  Before  judgment  signed,  if  there 
be  a  day  in  term  to  enable  him  to  do  so.  In  Watchorn  r.  Cook,  2  M. 
&  Selw.  848,  it  was  held  to  be  too  late  for  the  defendant  in  the  term 
after  judgment  signed  and  execution  levied,  to  apply  to  enter  a  sugges- 
tion under  a  court  of  conscience  act,  to  deprive  the  plaintiff  of  his  costs, 
if  he  could  have  applied  in  the  same  term.  The  like  was  held  in  Cal- 
vert V,  Everard,  5  M.  &  Selw.  510,  where  Bayley,  J.,  says,  <<  It  seems 
to  me  that  this  application  ought  to  have  been  made  before  final  judg- 
ment; becausci  regularly,  there  should  be  a  suggestion  on  the  roll, 
which  can  only  be  made  before  judgment  is  entered."  In  Hippesley  t;. 
Layng,  4  B.  &  C.  863,  7  D.  &  R.  265  (E.  C.  L.  R.  vol.  16),  it  was  held 
that,  where  a  court  of  requests  act  enabled  a  defendant  to  deprive  a 
plaintiff  of  his  costs  if  he  sued  in  a  superior  court,  the  defendant  must 
make  his  application  for  that  purpose  promptly ;  and  that,  where  a 
motion  to  enter  it  suggestion  to  deprive  the  plaintiff  of  costs,  might 
have  been  made  in  Easter  Term,  but,  instead  of  that,  a  negotiation 
respecting  the  costs  was  then  entered  into,  and  the  motion  was  made  in 
Trinity  Term, — it  was  too  late.  Bayley,  J.,  there  says :  «( I  think,  that, 
an  order  to  avail  himself  of  the  provisions  of  the  statute  in  question, 
the  party  should  have  applied  promptly  to  this  court,  and  should  not 
iiave  entered  into  a  negotiation  respecting  the  costs.  The  cases  of 
Watchorn  v.  Cook  and  Calvert  v.  Everard  do  not  establish  that  a  de^ 
fendant  is  always  in  time  until  final  judgment,  they  merely  decided  that 
be  was  clearly  too  late  after  judgment.  In  this  case,  the  application 
night  have  been  made  in  Easter  Term,  but,  instead  of  that,  a  negotia- 
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tion  was  entered  into,  and  an  undertaking  to  pay  the  costs  given,  and 
then  in  Trinity  Term  the  motion  was  made.  I  think  that  was  too  late, 
and  that  the  defendant  had  waived  the  *ad vantage  given  him  by  r^f^^ 
the  statute."  [Jervis,  C.  J. — This  is  the  case  of  interlocutory  '- 
judgment  only.  The  statute  limits  no  time  for  making  the  application.(a) 
I  think  it  may  be  made  at  any  time  before  the  costs  are  taxed. (()] 

Then,  the  aflSdavit  is  insufficient,  inasmuch  as  it  does  not  distinctly 
state  that  the  plaintiff  and  defendant  do  not  dwell  more  than  twenty 
miles  apart.  [Jervis,  G.  J. — The  affidavit  states  that  the  plaintiff,  at 
the  time  of  the  ^commencement  of  the  action,  resided  and  dwelt  r*- i*t 
at  the  Isle  of  Dogs,  in  the  county  of  Middlesex,  and  the  defend-  ^ 
ant  at  No.  5,  Earl  Street,  Blackfriars,  in  the  city  of  London,  which 
two  respective  places  are  not  more  than  seven  miles  apart.]  That  is 
merely  an  allegation  that  the  Isle  of  Dogs,  and  No.  5,  Earl  Street, 
Blackfriars,  are  not  more  than  seven  miles  apart.  That  allegation 
would  be  satisfied  if  any  part  of  the  Isle  of  Dogs  was  within  the  dis- 
tance mentioned.  [Jervis,  C.  J. — <<  Which  two  respective  places," 
means  the  place  of  the  plaintiff's  residence  in  the  Isle  of  Dogs,  and  the 
defendant's  residence  in  Earl  Street.  But,  assuming  that  your  reading 
is  the  correct  one,  how  do  we  know  that  any  part  of  the  Isle  of  Dogs 
is  more  than  seven  miles  distant  from  Earl  Street,  Blackfriars  ?]  The 
affidavit  should  allege  mth  certainty  and  precisian  that  the  plaintiff  did 
not,  at  the  time  of  the  commencement  of  the  action,  dwell  more  than 
twenty  miles  from  the  defendant :  Johnson  v.  Ward,  7  C.  B.  868  (E. 
C.  L.  B.  vol.  62).(c)  This  affidavit,  to  say  the  least  of  it,  is  very  am- 
biguous. 

Jervis,  G.  J. — I  think  it  appears  upon  this  affidavit,  with  reasonable 
certainty,  that  the  plaintiff  and  defendant  did  not,  at  the  time  of  the 

(a)  The  118th  seotion  of  the  15  A  16  Vlot.  e.  IixtK.,  enaeti,  "that  aU  tetions  and  proceedings 
whidi  before  the  commenoement  of  this  act  might  have  been  brought  in  any  of  Her  Majesty's 
fuperior  ooarts  of  record,  loAere  the  plaintiff  dhMlU  more  than  twenty  milee/rom  the  defendant, — 
or  vhere  any  officer  of  the  court  holden  under  the  proyisions  of  this  act  shall  be  a  par^,  except 
in  respect  of  any  claim  to  any  goods  and  chattels  taken  in  execution  of  the  process  of  the 
eonrtp  or  the  proceeds  or  value  thereof, — may  be  brought  and  determined  in  any  such  superior 
court,  at  the  election  of  the  party  suing  or  prooeedingt  as  if  this  act  had  not  been  passed." 

And  the  119th  seotion  enacts,  "that,  if  any  action  shaU  be  commenced,  after  the  commence- 
ment of  this  act,  in  any  of  Her  MiO^^^y'"  superior  courts  of  record,  for  any  cause,  other  than 
those  lasUy  hereinbefore  specified,  for  which  a  plaint  might  hare  been  entered  in  the  court 
holden  under  the  provisions  of  this  act,  and  a  verdict  shall  be  found  for  the  pUunUff  for  a 
•am  not  more  than  &0L  if  the  said  action  is  founded  on  contract,  or  less  than  6/.  if  it  be  founded 
on  tort»  the  said  plaintiff  shall  have  Judgment  to  recover  such  sum  only,  and  no  costs ;  and,  if  a 
verdict  shaU  not  be  found  for  the  plaintiff,  the  defendant  shall  be  entitled  to  his  costs  as  between 
attorney  and  client ;  unless,  in  either  case,  the  Judge  who  shall  try  the  cause  shall  certify  on  the 
back  of  the  record  that  the  action  was  fit  to  be  brought  in  such  superior  court." 

(6)  See  Read  o.  Blayney,  8  C.  B.  551  (E.  G.  L.  R.  vol  65).  There  the  plaintiff,  on  the  7th  of 
June,  recovered  a  verdict  for  91.  2«.  Id.  in  an  action  of  contract,  before  the  undersheriff :  the 
irrit  of  trial  was  returnable  on  the  8th :  Judgment  was  signed  on  the  11th :  and  it  was  held  that 
the  defendant  was  in  time  on  the  11th  of  June  to  move  to  enter  a  fuggestion,  under  the  9  4  10 
Vict.  0.  95,  s.  129,  to  deprive  the  plaintiff  of  costs. 

(e)  See  Hayter  e.  Fish,  6  C.  B.  668  (B.  C.  L.  R.  vol.  60),  where  it  was  held  to  be  sufficient  if 
the  affidavit  made  out  a  primft  facie  case. 
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commenoement  of  the  action,  dwell  more  than  twenty  miles  apart.  It 
would  be  a  mockery  to  doubt  it.  The  rule  to  enter  a  suggestion  most 
be  made  absolute. 

The  rest  of  the  court  concurring,  Rule  absolute. 
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A  rale  to  set  aaide  proceedings  to  outlawry,  for  irregularity,  was  discharged  with  witf  on  the  ground 
that  the  affidavit  did  not  purport  to  h«  made  by  an  attorney  duly  authoricod  by  the  defendant 
The  irregularity  being  admitted,  the  defendant,  although  he  bad  not  paid  the  costs  of  the 
former  motion,  was  allowed  to  make  a  second  application  for  the  same  purpose, — ^but  ow/y  on 
payment  of  the  coete  of  the  eeeond  nUe. 

WiLLES,  in  Easter  Term  last,  obtained  a  rule  calling  upon  the  plain- 
tiffs to  show  cause  why  the  writs  of  exigent  and  allocatur  exigent  issued 
in  this  cause,  and  the  judgment  of  outlawry  entered  against  the  defend- 
ant, should  not  respectively  be  set  aside  for  irregularity,  with  costs.  The 
irregularities  complained  of,  were,  that  the  exigent  was  tested  two  days 
after  the  return  of  the  capias,  and  that  the  allocatur  exigent  was  tested 
of  a  day  out  of  term.  Willei  stated  that  he  had  before  obtained  a 
similar  rule,  but  that  it  was  discharged,  because  it  did  not  appear  that 
the  affidavit  upon  which  it  had  been  obtained  was  made  by  a  party  duly 
authorized  as  attorney  for  the  defendant :  15  G.  B.  472  (E.  C.  L.  R. 
vol.  80). 

Lush  now  showed  cause. — The  proceedings,  no  doubt,  are  irregular. 
But  this  is  a  second  application.  The  former  rule  was  discharged  with 
costs.  Those  costs  have  not  been  paid ;  but  the  defendant  has  obtained 
his  discharge  under  the  insolvent  debtors  act,  and  has  inserted  them  in 
his  schedule.  Under  these  circumstances,  he  ought  not  to  be  allowed 
to  come  again,  at  all  events  until  he  has  paid  those  costs. 

Willes,  in  support  of  his  rule. — The  court  was  informed  when  the 
motion  was  made,  that  it  was  a  second  application.  [Maule,  J. — But 
not  that  the  costs  of  the  first  remained  unpaid.]  The  defendant  could 
hardly  be  liable  for  those  costs,  the  rule  having  been  discharged  on  the 
ground  that  the  application  was  not  sanctioned  by  him :  and,  if  he  were 
liable,  he  is  discharged  from  them  under  the  insolvent  act.  There  is 
^- .Q,  no  *such  rule  as  that  suggested  about  costs.  [^Lush. — This  being 
^  a  second  application  for  the  same  matter,  the  defendant  ought  at 
all  events  to  pay  the  costs  of  th*e  present  rule.  Maule,  J. — He  ought 
to  pay  the  costs.  Generally  speaking,  a  party  cannot  come  a  second 
time  to  ask  for  the  same  thing.]  He  may  where  the  proceeding  is  void. 
[Maule,  J. — How  many  times  may  he  come?]  It  is  enough  to  say 
that  this  man  has  not  been  here  before :  the  former  motion  was  met  by 
a  technical  objection.  [Cresswell,  J. — The  right  to  make  a  second 
application  in  respect  of  the  same  subject-matter,  underwent  much  con- 
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Btderation  in  this  court  in  Tilt  v.  Dickson,  4  0.  B.  736  (E.  C.  L.  R.  vol. 
56).  There,  a  judgment  signed  in  an  action  brought  by  A.  in  the  name 
of  B.,  having  been  set  aside  by  a  judge's  order,  a  rule  nisi  was  obtained 
to  rescind  that  order,  on  the  ground  that  the  summons  upon  which  it 
was  made  had  been  improperly  altered  by  the  defendant's  attorney. 
This  rule, — which  b^  mUtdke  purported  to  have  been  moved  on  behalf 
of  B., — was  discharged  upon  an  affidavit  of  B.,  showing  that  the  rule 
had  been  moved  without  any  authority  from  him,  and  that  the  alteration 
in  the  summons  had  been  made  with  his  sanction  :  and  it  was  held,  that 
a  second  application  for  the  same  purpose  might  be  made  on  behalf  of 
A.,  the  party  really  interested.] 

Jervis,  G.  J. — I  think,  under  the  circumstances,  the  rule  ought  to  be 
made  absolute  on  payment  of  the  costs  of  this  application. 

The  rest  of  the  court  concurring.  Rule  absolute  accordingly. 


*STEEL  V.  THE  SOUTH-EASTERN  RAILWAY  COM- 

PANY.    May  23.  L  ^^" 

Wbere  work  ia  done  for  a  railway  eompiiny  under  a  contract  (parol  or  otherwise),  the  eompanj 
are  not  refponsible  for  injary  reinlting  to  a  third  person  from  the  negligent  mautur  of  doiog 
the  work,  though  they  employ  their  own  surveyor  to  superintend  it,  and  to  direct  tohat  shall 
be  done. 

This  was  an  action  upon  the  case  for  an  injury  to  certain  garden 
ground  of  the  plaintiff,  from  the  negligent  manner  of  doing  certain  work 
by  the  alleged  servants  of  the  company. 

The  cause  was  tried  before  Maule,  J.,  at  the  last  Spring  Assizes  at 
Kingston.  It  appeared  that  the  plaintiff  was  the  occupier  of  about  ten 
acres  of  garden  ground  adjoining  the  defendants'  railway ;  and  that  cer- 
tain workmen,  in  excavating  a  road  for  the  purpose  of  making  an  em- 
bankment  for  the  railway,  cut  into  a  drain  or  culvert,  whereby  the  water 
was  let  out  over  the  plaintiff's  land^  and  his  crops  were  damaged.  The 
question  was  whether  this  was  done  by  any  person  for  whose  acts  the 
company  were  liable.  There  was  evidence  to  show  that  the  work  was 
being  done  under  the  superintendence  of  one  Phillips,  the  surveyor  of  the 
company,  who  furnished  the  plans :  but  one  Eaves,  the  foreman  of  one 
Furness,  a  bricklayer,  stated  that  the  work  was  done  by  him  and  the  men 
employed  by  him,  under  a  contract  between  Furness  and  the  company. 
No  contract,  however,  was  produced. 

Upon  his  cross-examination,  the  witness  said :  ^^  I  had  orders  to  go  on 
from  Mr.  Phillips.  He  is  the  surveyor  of  the  company.  Mr.  Phillips 
was  the  person  who  told  me  what  to  do.  But  I  was  the  responsible  per- 
son to  determine  in  what  manner  that  which  Mr.  Phillips  directed  me  to 
do  should  be  carried  out." 

It  further  appeared,  that  PhiUips  had  directed  Eaves  to  cut  through 

'  ,^.  ir.  _  21  . 
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only  the  half  of  a  certain  road  at  once ;  and  that  the  flooding  recmlted 
^----j  from  the  workmen  having,  ^notwithstanding  this  direction,  cut 
-"   through  the  whole  at  once. 

The  learned  jadge  thought  there  was  nothing  to  go  to  the  jury,  and 
accordingly  directed  a  nonsuit,  reserying  to  the  plaintiff  leave  to  move 
to  enter  a  verdict,  with  1302.  damages,  if  the  court  should  be  of  opinion 
that  under  the  circumstances  the  defendants  were  liable. 

JS.  James,  in  Easter  Term  last,  accordingly  obtained  a  rule  nisi. — He 
submitted,  that,  this  not  being  the  case  of  a  sub-contract,  as  in  Knight 
t>.  Fox,  5  Exch.  721,t  and  that  class  of  cases,  there  was  evidence  of 
negligence  on  the  part  of  the  defendants,  which  ought  to  have  been 
submitted  to  the  jury. 

Bramwell  now  showed  cause. — The  rule  was  moved  improtidently. 
If  the  damage  in.  question  resulted  from  the  negligence  of  the  com- 
pany's servants,  no  doubt  the  company  would  be  liable.  But  here  it 
appears  that  they  employed  a  bricklayer  to  do  the  work.  [Jervis,  C. 
J. — According  to  plans  prepared  by,  and  under  the  superintendence  of, 
the  company's  surveyor.]  If  the  doing  the  work  according  to  the  pl^As 
necessarily  caused  the  mischief,  the  company  would  be  responsible. 
But  all  that  appeared,  was,  that  the  bricklayers  received  directions  from 
Mr.  Phillips  as  to  what  they  were  to  do:  the  contractor's  foreman 
expressly  stated  that  he  was  the  responsible  person  to  determine  how 
Phillips's  orders  were  to  be  carried  into  execution.  There  was  nothing 
to  show  that  the  work  so  far  as  it  was  done  or  concurred  in  by  Phillips 
caused  the  plaintiff  any  injury.  On  the  contrary,  it  distinctly  appeared 
that  the  damage  arose  entirely  from  the  improper  manner  in  which 
Phillips's  directions  had  been  followed. 

^.-p-.  Haufkin$<i  in  support  of  the  rule. — ^he  only  question  *i8, 
"-'  whether  there  was  any  evidence  to  go  to  the  jury  to  fix  the  com* 
pany  with  liability.  It  was  proved  that  the  Injury  the  plaintiff  had  sus- 
tained resulted  from  the  manned  in  which  the  work  in  question  was  done. 
It  was  also  proved  that  the  work  was  being  done  uhdei^  the  immediate 
superintendence  of  Phillips,  the  company's  surveyor.  It  is  true,  one 
of  the  witnesses  stated  that  the  work  was  being  done  under  a  written 
contract:  but  no  contract  was  produced;  and  there  was  nothing  to 
show  what  was  the  nature  of  the  work  to  be  done  under  the  supposed 
contract.  [Mauls,  J. — It  Iras  assumed  throughout  at  the  trial  that 
there  was  a  contract.]  ft  was  proved  that  everything  that  had  been 
done  was  done  under  the  direction  of  the  defendants'  surveyor. 
[Crbsswell,  J. — It  was  proved  that  he  directed  the  thing  to  be  done, 
but  not  the  improper  manner  6f  doing  it.] 

Jervib,  G.  J. — I  am  of  opinion  that  there  was  no  evidence  to  go  to 
the  jury  to  fix  the  defendants  in  this  ease.  It  deems,  from  what  my 
Brother  Maule  says,  to  have  been  taken  for  granted  that  Furness  was 
employed  by  the  company,  under  a  contract,  to  do  the  work  in  question 
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under  Phillips's  directions.  It  appears  that  Phillips  ordered  that  the 
road  should  not  be  cut  through  at  once.  If  that  direction  had  been 
obeyed  by  Fumess's  men,  the  damage  complained  of  would  not  have 
occurred.  There  clearly  was  no  case  for  the  jury.  Indeed,  we  should 
not  have  granted  the  rule,  if  we  had  not  been  informed  that  this  was 
not  a  case  of  sab-oontraet. 

Maule,  J. — I  think  it  highly  probable,  from  what  I  recollect  of  the 
ease,  that  the  injury  done  to  the  plaintiff's  land  was  the  result  of  natural 
causes.  At  all  events,  there  was  no  evidence  to  show  that  the  company, 
or  any  servants  of  the  company,  were  to  blame. 

^Cresswbll,  J. — I  also  am  of  opinion  that  there  was  no  evi-  r^cf-co 
dence  in  this  case  that  could  properly  have  been  left  to  the  jury  '- 
to  show  that  the  defendants  or  their  servants  bad  been  guilty  of  any 
such  negligence  as  to  make  them  responsible.  The  person  who  did  the 
WGirk  proved  that  he  was  employed  by  Fumess.  If  it  could  have  beea 
shown  that  the  plaintiff's  land  was  flooded  in  oonsequenoe  of  something 
done  by  the  orders  of  Mr*  Phillips,  the  company's  surveyor,  it  might 
have  been  said  that  that  was  the  same  as  if  Phillips  had  done  it  with 
his  own  hands,  and  then  the  company  would  have  been  responsible. 
Bnt,  it  seems  that  the  order  given  by  Phillips  was,  to  do  the  work  in  a 
different  manner  from  that  adopted  by  Fumess's  men.  This  was  work 
done  under  a  contract, — whether  parol  or  otherwise,  is  immaterial,— 
and  there  is  nothing  to  show  negligence  in  any  one  for  whose  acts  the 
company  are  responsible. 

Growdbr,  J.- — ^I  am  of  the  same  opinion.  The  only  persons  r^spon* 
sible  for  the  aets  complained  of  are  Furness  or  Eaves.  The  circum* 
stance  of  the  work  being  done  by  Furness  under  a  contract,  negativea 
his  being  a  servant  of  the  company.  The  evidence  of  Eaves  showed 
that  he  was  acting  quite  independently  of  the  company,  though  receiv- 
ing  orders  from  their  surveyor.  There  clearly  was  no  evidence  to  £b| 
the  defendants.  Bule  discharged. 

Overton  v.  Freeman,  73  Eng.  Com.  running  of  the  logs,  until  they  reached 

Law,  866 ;  Peacliey  v.  Rowhind,  76  the  point  of  deiiveiy,  nor  to  render  any 

Eng.  Com.  Law,  181,  and  the  note  to  assistaaoe  pecuniary  or  otherwise  in  the 

the  last-named  case.      An  employee  cutting  or  running  of  the  logs ;  it  was 

made  a  bargain  with  his  employer  to  held,  that  the  employer  was  not  liable 

cut  all  the  logs  the  employer  had  on  for  an  injury  occasioned  by  the  negli- 

certain  lands,  and  to  deliver  them  to  gence  of  the  employee :  Moore  v.  San- 

the  employer  at  a  place  named,  the  borne,  2  Michigan,  519. 
employer   having  no  interest  in  the 
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^., .-  *HAYNE  and  Another,  Executors  of  CATHERINE  L^TITIA 
°^  J        HAWKINS,  Deceased,  v.  ROBERTSON.    May  8. 

Practice  m  to  filing  affidaTtta  in  answar  to  "new  matter"  under  tlie  Common  Law  Procedure  Ao^ 

1854,  17  A  18  Vict  o.  125,  b.  45. 
Upon  an  application  at  Chambers,  under  the  debtors  and  creditors  arrangement  act,  7  A  8  Yict. 
.  c.  70,  8.  6,  to  discharge  a  party  who  has  obtained  an  order  for  proteetion,  from  execution  for  a 

demand  owing  at  the  date  of  his  petition,  it  is  competent  to  the  Judge  to  receive  affidavits  to 

show  that  the  order  is  invalid,  by  reason  of  the  debt  having  been  eontracted  by  means  of  a 

breach  of  trust 
TTpoo  a  conflict  of  affidavits,  on  a  motion  to  rescind  the  judge's  order  in  such  a  case,  the  court 

directed  an  issue  to  try  the  question. 
The  court  received  affidavits  in  addition  to  those  used  before  the  Judge,  though  oonti^ing  faeti 

within  the  Icnowledge  of  the  applicant  at  the  time  the  summons  was  taken  out. 

This  was  an  action  brought  by  the  plaintiffs,  as  execntors  of  one 
Catherine  Lsetitia  Hawkins,  deceased,  against  the  defendant,  who  had 
been  the  attorney  of  Mrs.  Hawkins,  upon  a  promissory  note,  and  for 
inoney  had  and  received.  The  cause  was  tried  before  Cresswell,  J.,  at 
the  Hertford  Summer  Assizes,  1853,  when  a  verdict  was  found  for  the 
plaintiff  for  the  sum  claimed.  The  defendant,  having  obtained  a  certi* 
ficate  under  the  debtors  and  creditors  arrangement  act,  7  &  8  Vict.  c. 
70,  s.  6,  and  having  afterwards  been  taken  in  execution  for  the  damages 
and  costs  in  this  action,  applied  to  a  judge  at  Chambers  for  his  dis- 
charge. This  was  opposed  on  behalf  of  the  plaintiffs,  on  the  ground 
that  the  debt  had  been  contracted  by  means  of  a  breach  of  trust,  it 
being  alleged  that  the  money  (1102.)  had  been  deposited  with  the  de- 
fendant for  the  purpose  of  investing  it  for  the  deceased ;  the  defendant, 
on  the  other  hand,  swearing  that  it  had  been  lent  to  him  upon  his  own 
personal  security.  The  learned  judge  before  whom  the  summons  waa 
heard  (Growder,  J.)  thought  the  plaintiffs  had  failed  to  bring  the  case 
within  the  6th  section  of  the  statute,  and  accordingly  made  an  order  for 
the  defendant's  discharge. 

Quaifiy  in  Easter  Term  las,  obtained  a  rule  calling  upon  the  defend- 
ant to  show  cause  why  the  order  of  Crowder,  J.,  should  not  be  set 
aside. 

^.._      *Byle$^  Serjt.,  on  a  subsequent  day,  appeared  to  show  cause 
^  against  the  rule,  when 

Quain  asked  leave  to  file  affidavits  in  answer  to  those  upon  which 
cause  was  to  be  shown,  pursuant  to  the  45th  section  of  the  Common  Law 
Procedure  Act,  1854,  17  k  18  Vict.  c.  126. 

Byleiy  Serjt.,  objected  that  this  could  only  be  done  when  the  court, 
on  the  argument  of  the  rule,  considered  that  there  was  new  matter 
which  required  an  answer.(a)  Further,  he  submitted,  that,  this  being 
a  motion  to  review  the  decision  of  a  judge  at  Chambers,  it  was  not 
competent  to  plaintiffs  to  use  any  affidavits  other  than  those  which  were 
before  the  judge  at  the  time,  containing  matter  which  was  within  the 

(«)  See  Simpson  v.  Sadd,  15  C.  B.  757  (B.  C.  L.  R.  rol.  80);  Wood  v.  Cox,  antd,  p.  4(»4. 
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knowledge  of  the  party  appealing  at  the  time  the  order  was  made : 
Alexander  v.  Porter,  1  Dowh  K  S.  299. 

Quain  referred  to  Peterson  v.  Daris,  6  G.  B.  235  (E.  C.  L.  R.  vol. 
60),  to  show  that  he  was  not  precluded  from  using  new  affidavits  in  ad* 
dition  to  those  which  had  been  used  at  Ghamber8.(a) 

Jbrvis,  C.  J. — We  must  hear  the  rule  before  we  can  decide  upon  the 
propriety  of  receiving  affidavits  in  answer  to  the  alleged  new  matter. 

Byles^  Serjt.,  then  proceeded  to  show  cause. — The  court  cannot  under 
any  state  of  circumstances  interfere  in  this  case.  The  question  turns 
upon  the  construction  *of  the  7  &  8  Vict.  c.  70,  s.  6.  By  the  ri>cK/» 
1st  section  of  that  act,  a  debtor  (not  being  a  trader  subject  to  ^ 
the  bankrupt  laws)  unable  to  meet  his  engagements,  and  desirous  of 
making  an  arrangement  with  his  creditors,  may  present  a  petition  to 
the  court  of  bankruptcy,  containing  a  proposaljor  payment  or  compro- 
mise, and  praying  for  protection  from  arrest.  Then  follow  provisions 
for  the  examination  of  the  party,  and  for  meetings  of  creditors,  to  be 
convened  upon  a  certain  notice,  at  the  last  of  which  meetings,  if  a  given 
number  of  the  creditors  agree  to  an  arrangement,  the  terms  are  to  be 
embodied  in  a  resolution  or  agreement,  to  be  subject  to  the  confirma- 
tion of  the  commissioner :  but  the  2d  section  provides  for  certain  dis- 
qualifications, amongst  others,  that  «<the  debts  of  such  petitioning 
debtor  shall  not  have  been  contracted  by  reason  of  any  manner  of 
fraud  or  breach  of  trust."  And  the  6th  section  enacts,  <<  that,  within 
fifteen  days  next  after  the  passing  of  such  resolution  or  agreement, 
the  same  shall  be  submitted  to  the  commissioner  acting  in  the  matter 
of  the  said  petition,  who,  if  he  shall  think  the  same  reasonable,  and 
proper  to  be  executed  under  the  direction  of  the  said  court,  shall  cause 
the  same  to  be  filed  and  entered  of  record  therein,  and  shall  grant  to 
the  said  petitioning  debtor  a  certificate  of  such  filing,  and  shall  from 
time  to  time  endorse  on  such  certificate  his  protection  of  such  petition- 
ing debtor  from  arrest ;  and  such  petitioning  debtor  shall  be  free  from 
arrest  at  the  suit  of  any  person  being  a  creditor  at  the  date  of  his  said 
petition,  and  having  had  such  several  notice  or  notices  as  aforesaid ; 
and  any  officer  arresting  such  petitioning  debtor  at  the  suit  of  any 
such  creditor,  and  on  sight  of  such  certificate  and  protection  not  releas- 
ing such  petitioning  debtor,  shall  be  liable  to  such  penalty  as  is  provided 
rsspecting  bankrupts  in  the  like  case  by  the  statutes  now  in  force  concern- 
ing bankrupts :  provided,  however,  that  no  9wsh  protection  ihaU  be  valid 
*in  favour  of  any  petitioning  debtor  who  shall  be  proved  to  have 
been  about  to  abscond  beyond  the  jurisdiction  of  the  said  court 
of  bankruptcy,  or  who  has  concealed  or  is  concealing  any  part  of  hia 
estate  or  effects,  or  against  any  creditor  whose  debt  is  not  truly  specified 
in  the  said  petition,  nor  againit  any  creditor  whoee  debt  ha$  been  cem* 

(a)  PetertoD  v.  Davis  wm  a  lubstantiTe  application  to  tba  eoart,  to  enter  a  eaggestion  nnder 
tbo  10  4  1 1  Yiot  0.  \ztL,  not  a  motion  to  reeeind  the  judge's  order. 
VOL.  XVI.— 48  2  I  2 
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tracted  by  reason  of  any  manner  of  fraud  or  breach  of  trust.'*  In  tb# 
present  case,  the  defendant,  haying  been  arrested  for  a  debt  due  at  the 
date  of  his  petition  Under  the  above  act,  was  brought  before  a  judge, 
and,  upon  production  of  bis  protection,  discharged.  It  is  now  said  that 
the  order  for  his  protection  was  invalid  as  against  the  present  plaintiffs, 
because  the  debt  in  respect  of  which  they  recovered  their  judgment 
against  him  was  contracted  bj  reason  of  a  breach  of  trust.  Assuming 
that  to  be  so,  the  plaintiffs  might  have  gone  to  the  court  of  bankruptcy 
and  got  the  order  discharged :  but,  so  long  as  it  is  a  subsisting  order, 
it  protects  the  defendant.  The  question  is,  what  is  the  proper  tribuniJ 
to  appeal  to,  in  order  to  try  the  validity  of  the  order.  Surely  it  must 
be  the  commissioner  of  the  court  of  bankruptcy,  who  has  power  to  call 
before  him  all  the  parties  interested,  and  not  the  superior  courts,  or  a 
judge  of  one  of  the  superior  courts,  who  can  only  deal  with  the  par«- 
tioular  case  before  htm.  Some  light  may  be  thrown  on  the  6th  section 
of  the  7  4  8  Vict.  c.  70,  by  the  12th  section  of  the  6  &  6  Vict.  c.  116, 
which  shows  who  is  the  proper  person  to  decide  upon  the  validity  of  thift 
protecting  order  in  cases  of  insolvency.  That  section  enacts  «« that  it 
shall  be  lawful  for  any  creditor  or  official  assignee  or  other  assignee,  al 
any  time  after  the  final  order  shall  have  been  made,  to  give  one  month'i 
notice  to  the  petitioner,  either  by  personal  service,  or,  if  he  cannot  be 
found,  by  service  at  the  place  of  his  residence  mentioned  in  his  notice 
of  petition,  that  such  creditor  intends  to  apply  by  fiaotion  to  the  said 
*f\^fn  ^^^^^^^^^^^i  ^^9  ^Q  ^^^  ^^  *^^  death,  resignation,  or  removal^ 
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to  the  commissioner  appointed  to  succeed  him,  that  the  final 


order  be  rescinded  as  far  as  relates  to  the  protection  of  the  petitioner's 
person  from  process,  and  as  far  as  relates  to  the  effect  of  such  order  in 
bar  of  such  suits  and  actions ;  and  the  said  commissioner  shall,  upon 
hearing  the  matter  of  such  motion,  and  any  evidence  in  support  of  it,  and 
what  the  petitioner  has  to  allege  against  it,  and  any  evidence  against 
it,  and  upon  examining  the  petitioner,  if  he  shall  desire  to  be  examined 
or  if  the  commissioner  shall  think  fit,  proceed  to  make  such  rescinding 
order  as  is  hereinbefore  mentioned,  if  he  sees  reason  to  believe  that 
the  petitioner  had  not  before  the  making  of  the  order  sought  to  ba 
rescinded  made  a  fall  disclosure  of  his  estate,  effects,  and  debts,  or  had 
since  the  making  of  such  order  not  given  notice  to  the  assignees  of  any 
property  after  acquired  by  him."  That  shows  who  is  the  proper  persoo 
to  decide  upon  the  validity  of  the  protecting  order.  [Grbsswbll,  J.^-* 
The  protection  may  still  be  valid  as  to  other  creditors.]  By  the  Bank* 
rupt  Law  Consolidation  Act,  1849,  12  i  18  Vict.  c.  106,  a.  201,  the 
bankrupt  is  disentitled  to  bis  certificate,  and  such  certificate,  if  allowed^ 
<tsliall  be  t^itl,"  if  the  bankrupt  shall  have  lost  within  certain  periods 
certain  sums  of  money  by  gaming  or  stook-jobbing,  &c.  Under  tha^ 
act,  it  is  not  denied  that  it  would  be  competent  to  a  creditor  to  come 
before  the  court  out  of  which  the  process  ia8ues»  and  say  that  the  cer? 
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tificate  is  void  and  affords  no  protection  to  the  bankrupt.(a)  But,  here» 
the  act  ^says  that  the  order  shall  be  invalid^  that  is  to  say,  is  ri^cf-a 
voidable  by  the  proper  tribunal.  [Gresswell,  J. — Does  it  not  '- 
mean  «« not  available  ?"  JsRVis,  C.  J. — If  it  had  been  intended  that 
the  avoidance  of  the  certificate  should  be  the  act  of  the  bankrupt  court, 
the  statute  would  have  contained  provisions  for  avoiding  it  altogether.] 

Assuming,  then,  that  the  validity  of  the  protecting  order  may  be  dis- 
cussed and  disposed  of  before  the  judge,  there  is  nothing  either  in  the 
a£Sdavits  that  were  used  at  Chambers,  or  in  the  additional  affidavits  pro- 
duced when  this  rule  was  obtained,  to  warrant  the  imputation  of  fraud 
upon  the  defendant,  or  to  induce  the  court  to  say  that  the  decision  of  the 
learned  judge  was  wrong. 

QtuziUf  in  support  of  the  rule,  commented  upon  the  affidavits,  and  sub- 
mitted that  they,  disclosed  such  a  degree  of  fraud  on  the  defendant's  part 
in  his  dealings  with  Mrs.  Hawkins  as  to  deprive  him  of  the  protection 
of  the  order  under  the  7  &  8  Vict.  c.  70,  s.  6. 

Jervis,  0.  J. — The  question  is  a  very  serious  one  for  the  defendant ; 
and  I  must  confess  I  do  not  see  my  way  clearly  in  the  conflict  of  affida- 
vits. I  am  very  much  disposed  to  decide  against  the  defendant,  unless 
he  will  consent  to  an  issue  to  try  the  question. 

After  some  discussion  as  to  the  form  of  the  proposed  issue,  a  rule  was 
drawn  up  in  the  following  form : — 

*'  It  is  ordered,  that  the  said  parties  do  proceed  to  the  trial  of  an  issue 
at  the  sittings  after  Trinity  Term  next,  to  be  holden  at  Westminster 
Hall,  in  the  county  of  Middlesex,  in  which  the  said  defendant  shall  be 
the  plaintiff,  and  the  said  plaintiffs,  as  executors  as  aforesaid,  shall  be 
defendants,  and  in  which  the  question  to  be  tried  shall  be,  whether,  after 
the  money  was  originally  '''advanced  to  the  said  defendant  by  Mrs.  r:»egA 
Hawkins,  to  be  invested,  it  was  agreed  between  the  said  Mrs.  ^ 
Hawkins  and  the  said  defendant  that  the  same  should  be  held  on  the  said 
defendant's  security  only,  as  a  debt  due  from  him  personally  as  for 
money  lent  or  forborne  to  him :  And  it  is  further  ordered  that  the  costs 
of  and  occasioned  by  this  application  to  the  court  do  abide  the  event  of 
the  said  trial :  And,  lastly,  it  is  ordered  that  this  rule  be  in  the  mean 
time  enlarged.'*(i) 

(a)  Bee  CUrk  v.  Smith,  3  C.  B.  982  (E.  C.  L.  R.  toI.  54),  whete  it  wu  held,  that»  upon  an  ap^- 
plieation,  at  Chambers,  uoder  the  6  A  0  Viot  o.  122,  i.  42,  to  discharge  a  baoknipt  who  has 
obtaiDed  his  eertiflcate,  from  ez^cotion  for  a  demand  prorable  under  the  flat,  it  is  competent  to 
the  judge  to  reoeiTo  affidavits  to  show  that  the  certificate  is  void,  by  reason  of  gaming,  under  s. 
S8,  which  is  snbstantiallj  the  same  as  the  12  A  13  Viet,  c  106,  s.  201. 

(6)  See  the  next  ease. 
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ROBERTSON  v.  HAYNE  and  Another,  Execatora  of  CATHERINE 
L^TITIA  HAWKINS,  Deceased.    June  11. 

In  the  oase  of  ao  issae^  it  is  no  objection  to  an  application  to  change  the  venae  from  Middlesex 

to  Sussex,  that  the  plaintiff  is  an  attorney  of  the  court 
The  Tonue  will  be  changed  where  jostice  and  convenienoe  manifestly  require  it. 

This  was  an  issue  to  try  whether  or  not  certain  moneys  were  intrusted 
to  the  plaintiff  for  investment,  or  deposited  with  him  upon  his  own  per- 
sonal security  only  as  a  debt :  see  the  preceding  case. 

Quain  now  moved  to  change  the  venue  from  London  to  Sussex, 
upon  an  affidavit  that  the  cause  of  action  arose  in  Brighton  and  not 
elsewhere,  and  that  the  alleged  agreement  (if  any)  in  this  issue  to  be 
ascertained,  was  stated  to  have  taken  place  in  Brighton  and  not  elsewhere ; 
that  all  the  defendants'  witnesses,  seven  in  number,  resided  at  Brighton ; 
that  the  plaintiff  himself  resided  at  Brighton  ;  and  that  the  expense  would 
be  greatly  aggravated  by  a  trial  in  Middlesex. 

Bi/leSy  Serjt.,  showed  cause  in  the  first  instance,  upon  an  affidavit  of 
the  plaintiff  stating  that  a  trial  at  Lewes  would  be  inconvenient  and 
^cgi-i  expensive  to  him ;  that  he  *  would  thereby  be  deprived  of  the  ser- 
-*  vices  of  the  counsel  who  was  well  acquainted  with  all  the  circum- 
stances of  the  case ;  and  that,  as  an  attorney  of  the  court,  he  claimed  to 
hate  a  right  to  retain  the  venue  in  Middlesex,  where  the  venue  was 
fixed,  upon  the  motion,  by  the  defendants'  counsel. 

Quain^  in  support  of  his  rule,  submitted  that  the  preponderance  of 
convenience  was  manifestly  in  favour  of  a  trial  at  Lewes,  and  denied 
that  there  had  been  any  special  arrangement  as  to  the  place  of  trial 
when  the  issue  was  settled. 

Jervis,  C.  J. — I  cannot  say  that  the  fixing  the  venue  in  Middlesex 
was  any  part  of  the  bargain  when  we  directed  an  issue,  and  therefore 
there  is  nothing  to  take  this  case  out  of  the  ordinary  circumstances.  I 
think  the  cause  is  a  Brighton  cause.  The  privilege  of  the  attorney  has 
no  application  to  the  case  of  an  issue.  It  certainly  would  be  more  con- 
venient to  try  at  Lewes. 

The  rest  of  the  court  concurring.  Rule  absolute.((i) 

(a)  The  issue  ncTer  was  tried|  the  claim  being  compromised. 
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♦BIGGS  V.  HANSELL.    May  24.  [•562 

Where  an  arbiUrmtor  to  whom  all  matters  in  differeoco  in  a  canse  are  referred,  profeMei  by 
his  award  to  deal  with  the  whole  matters,  it  is  no  objeetion  that  he  omits  specifically  to  dispose 
of  one  of  the  matters  in  difference,  if  it  necessarily  appears  from  the  whole  of  the  award  that 
that  matter  was  substantially  disposed  of. 

It  is  no  ground  for  setting  aside  an  award,  that  the  arbitrator  (a  layman)  has  eiamined  wit- 
nesses not  upon  oath  or  affirmation,  if  that  mode  of  proceeding  was  not  objected  to  at  the 
time  of  their  examination. 

Bt  a  judge's  order,  dated  the  2l8t  of  February  last,  and  made  by  con- 
sent, all  matters  in  difference  in  this  cause  (which  arose  out  of  a  building 
contract)  were  referred  to  the  arbitrament  of  one  John  Kilby,  a  builder. 
By  this  order,  it  was  provided,  amongst  other  things,  that  the  costs  of 
the  reference  and  award  should  be  paid  in  equal  moieties  by  the  plaintiff 
and  defendant ;  that  each  party  should  appoint  a  surveyor,  and  that  the 
arbitrator  should  give  each  surveyor  four  days'  notice,  who  should  then 
in  company  with  the  arbitrator  compare  the  building  with  the  contract, 
plan,  and  specification  mentioned  in  the  cause,  and  examine  and  make 
all  necessary  measurements  of  the  work  done  by  the  plaintiff,  and  that 
each  party  should  pay  his  own  surveyor,  and  that  the  arbitrator, 
although  attended  by  the  surveyor  of  each  party,  should  not  be  attended 
by  the  attorney  of  either  party  ;  that  the  arbitrator  should  be  at  liberty 
(if  he  should  think  fit)  to  examine  the  parties  and  their  respective  wit- 
nesses upon  oath  or  affirmation,  ^&c.,  &c. 

By  a  subsequent  order,  of  the  16th  of  March,  one  Evan  Owen 
Williams  was  appointed  arbitrator  in  lieu  of  Kilby,  who  had  declined  to 
act  as  arbitrator. 

The  action  was  brought  to  recover  a  balance  of  1732.  19«.  alleged  to 
be  due  from  the  defendant  to  the  plaintiff  under  the  following  building 
contract : — 

«« Memorandum  of  agreement  made  and  entered  into  this  9th  of 
August,  1853,  between  Edward  Hansell,  of  St.  Albans,  in  the  county 
of  Hertford,  licensed  victualler,  of  the  one  part,  and  Joseph  Biggs,  of 
the  same  place,  builder,  of  the  other  part : 

«<The  said  Joseph  Biggs  hereby  agrees  and  contracts  *to  dig  r^c^^o 
out  the  foundation  for,  and  to  erect,  complete,  and  finish,  to  the  ^ 
satisfaction  of  the  said  Edward  Hansell,  or  any  person  or  persons  he 
shall  think  proper  to  appoint,  in  a  neat,  workmanlike,  and  substantial 
manner,  with  good  and  seasonable  materials,  and  according  to  the  plan, 
elevation,  and  specification,  signed  by  the  parties  hereto,  a  certain 
building  and  premises  intended  as  a  Corn  Exchange,  on  the  site  of  cer- 
tain premises  lately  occupied  by  Joseph  Wood,  cooper,  situate  in  and 
facing  Chequer  Street  and  Market  Place,  in  St.  Albans  aforesaid,  and 
complete  and  finish  such  building  and  premises  agreeably  to  the  said 
plan,  elevation,  and  specification,  at  or  for  the  sum  of  718^.  19«.  And 
the  said  Edward  Hansell  agrees  to  pay  to  the  said  Joseph  Biggs  the 
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said  sum  of  7182.  19s.  in  manner  following,  that  is  to  say,  100{.  on  the 
erection  of  the  first  floor,  the  further  sum  of  10(M.  on  the  erection  of 
the  second  floor,  the  farther  sum  of  lOOZ.  on  the  erection  of  the  third 
floor,  the  further  sum  of  1002.  when  the  roof  of  the  said  premises  shall 
have  been  put  on  and  completed,  and  the  remainder  of  the  said  sum  of 
7182.  19«.  within  fourteen  days  after  the  final  completion  of  the  whole 
of  the  said  building  and  works,  provided  the  same  are  done  to  the  sat- 
isfaction of  any  surveyor  whom  the  said  Edward  Hansell  shall  appoint. 
And  it  is  hereby  further  agreed  between  the  said  Edward  Hansel!  and 
Joseph  Biggs,  that,  in  case  any  work,  material,  or  thing  shall  be  found 
to  be  omitted  in  the  said  plan  or  specification,  or  either  of  them,  which 
ought,  from  the  general  tenor  and  eifect  of  the  said  plan,  elevation,  and 
specification,  respectively,  to  have  been  inserted  therein,  or  withoui 
which  the  other  works,  matters,  and  things  contracted  to  be  done  would 
be  defective,  then  the  said  Joseph  Biggs  agrees  to  supply  and  make 
good  such  omission  the  same  as  if  it  had  been  fully  specified  in  the  plaa 
ii^t-ni-^  and  specification,  ^without  making  any  charge  or  demand  what* 
-^  soever  for  the  same, — it  being  the  intent  that  the  said  building 
and  premises  shall  under  this  contract  be  completed  add  finished  in  • 
proper  manner  for  such  sum  of  718Z.  19«.  And  the  said  Joseph  Biggs 
hereby  further  agrees  that  the  said  Edward  Hansell  shall  be  at  liberty 
to  make  any  addition,  subtraction,  or  alteration  in  the  plan,  oV  anj 
alteration  of  the  materials  to  be  used,  as  he  may  think  proper,  and 
that  such  addition,  subtraction,  or  alteration  shall  not  vitiate  or  annul 
this  contract,  but  that  he  shall  be  paid  or  allowed  for  the  same,  as  the 
cas^  may  be.  And  the  said  Joseph  Biggs  hereby  agrees  to  complete, 
fit  for  occupation,  the  part  of  the  said  premises  intended  as  the  Corn 
Exchange,  on  the  first  of  November  next,  and  the  Assembly  Room  on 
the  24th  of  December  next,  and  to  finally  complete  the  whole  of  the 
said  buildings  and  premises,  externally  and  internally,  on  the  9th  of 
January  next ;  and,  in  default  of  completion  of  such  premises,  or  the 
above-mentioned  portions  thereof,  to  pay  to  the  said  Edward  Hansell 
the  sum  of  10«.  per  day  so  long  as  the  same  shall  remain  incomplete  as 
aforesaid  after  the  dates  or  times  above  mentioned."     In  witness,  &c. 

The  specification  referred  to  in  the  contract,  after  minutely  describ- 
ing the  works  to  be  done,  concluded  as  follows: — "The  whole  of  the 
works  herein  described,  and  shown  in  the  accompanying  plans,  with  all 
and  every  other  necessary  for  the  full  completion  of  the  same,  to  be 
done  by  the  contractor  without  extra  charge,  evasion,  or  litigation,  and 
to  be  finished  in  a  good,  sound,  and  workmanlike  manner,  to  the  satis* 
faction  of  Mr.  Hansell  or  the  surveyor  he  may  appoint  to  superintend 
the  same.  No  alteration  of  additions  or  otherwise  shall  make  void  the 
contract,  but  shall  be  allowed  for  or  deducted,  as  the  case  may  be,  at  a 
nirf*'^  fair  estimated  ^ value;  but  no  alteration  will  be  allowed  for,  an- 
-'  less  a  written  order  is  given  for  the  same  by  Mr.  Hansell  or  his 
surveyor." 


16  pOMMON  BBNCH.    (7  J.  SGOTT.)  866 

The  plaintiff^  by  his  partieiilarsy  claimed,  beyond  the  contract  price 
of  7182. 19««,  a  sum  of  1012.  10^.  for  extras ;  and,  after  allowing  6272. 
for  payments  on  accoant,  and  192. 10«.  for  goods  supplied  to  him  by  the 
defendant,  he  went  for  a  balance  of  1732.  19«. 

The  arbitrator  (Williams)  made  his  award  on  the  5th  of  April  last. 
After  reciting  the  order  of  reference,  and  Kilby's  refusal  to  ace  aa. 
arbitrator,  and  the  subsequent  judge's  order,  the  award  proceeded  as 
follows : — 

(<  Now,  I  the  said  Evan  Owen  Williams,  having  taken  upon  me  the 
burthen  of  the  said  arbitrator,  and  having  heard  and  duly  considered 
all  the  allegations  and  evidence  of  the  said  respective  parties  of  and 
concerning  the  said  matters  in  difference  as  aforesaid,  do  make  this  my 
award  in  writing  of  and  concerning  the  same,  and  do  hereby  award, 
order,  and  determine  that  the  said  Joseph  Biggs  had  good  cause  of 
action  against  the  said  Edward  Hansell,  as  stated  in  the  proceedings  in 
the  said  action :  and  I  assess  and  award  the  damages  to  be  paid  by  the 
said  defendant  to  the  said  plaintiff  in  the  said  action  (after  giving  the 
said  defendant  credit  for  the  sums  paid  by  him  on  account,  and  for  his 
bill  and  claim  against  the  plaintiff  for  corn  and  hay  as  stated  and  ad- 
mitted in  the  particulars  of  the  plaintiff's  demand  in  the  said  action)  at 
the  sum  of  1222.  6^.  5d* :  And  I  further  assess  the  costs  of  the  said 
reference,  and  of  this  my  award,  at  the  sum  of  102.  14s." 

Pearson^  in  Easter  Term  last,  obtained  a  rule  nisi  to  set  aside  tho 
award,  on  the  grounds, — first,  that  the  urbitrator  held  a  meeting  to  pro- 
eeed  with  the  reference,  without  the  defendant's  having  any  notice 
thereof, — secondly,  that,  at  such  meeting,  the  arbitrator,  in  the 
'absence  of  the  defendant  and  his  legal  adviser,  proceeded  with 
the  reference,  and  took  evidence  not  upon  oath, — thirdly,  that  objec* 
tions  to  the  plaintiff^s  claim  existed  which  the  arbitrator  had  not  given 
effect  to,  inasmuch  as  the  defendant  had  had  no  opportunity  of  bringing 
such  objections  before  him,  more  particularly  the  want  of  the  plaintiff's 
work  and  materials  being  certified  to  have  been  done  to  the  satisfaction 
of  the  defendant's  surveyor,  and  written  orders  having  been  given  by 
the  defendant  for  the  extras,  neither  of  which  objections  the  defendant 
had  ever  waived  or  abandoned,— fourthly,  that  the  defendant  had  never 
been  heard  at  all  before  the  arbitrator  in  the  said  reference,  but  that 
the  said  arbitrator  had  made  his  award  without  hearing  the  defendant  at 
all,  or  giving  him  an  opportunity  of  being  heard, — fifthly,  that  the  arbi- 
trator had  not  awarded  upon  all  matters  in  dispute,  inasmuch  as  the 
award  was  silent  as  to  the  compensation  of  702.  claimed  by  the  defend- 
ant on  account  of  the  non-completion  of  the  works  pursuant  to  the 
terms  of  the  agreement,  and  was  also  silent  as  to  the  damages  occa- 
sioned by  the  work  and  materials  not  being  performed  and  supplied  ac- 
cording to  the  specification. 

The  affidavits  upon  which  the  rule  was  obtamed,  stated  in  substance^ 
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that  the  arbitrator  attended  at  the  Corn  Exchange,  St.  Albans,  on 
the  26th  of  March  last,  for  the  purpose  of  comparing  the  building 
with  the  contract,  plan,  and  specification,  and  measuring  the  work; 
that  no  notice  or  intimation  was  given  to  the  defendant  or  his  attorney 
by  the  said  arbitrator  of  his  intention  to  hold  such  meeting,  but  that, 
having  heard  that  such  meeting  was  to  take  place,  he  wrote  to  Mr. 
Holjoak,  his  surveyor,  requesting  him  to  inform  the  arbitrator  that 
he  should  be  prevented  from  attending  on  that  day ;  that,  notwith- 
standing that  the  defendant  had  received  no  notice  from  the  arbitrator 
of  such  meeting,  and  his  ^protest  against  its  being  held  on  the 
said  26th  of  March,  the  arbitrator  proceeded  to  hold  the  meeting 
in  hU  absence  and  in  the  absence  of  any  person  on  his  behalf  except  Holy^ 
oaky  who  had  no  authority  from  him  to  act  except  so  far  as  related  ex- 
clusively to  his  btisiness  and  profession  of  a  surveyor^  and  as  set  forth  in 
the  order  of  reference ;  that,  on  the  said  26th  of  March,  the  defendant 
was  sent  for  by  the  arbitrator,  for  the  purpose  of  answering  some  ques- 
tion as  to  the  works ;  that  the  defendant  then  informed  the  arbitrator 
that  he  should  insist  upon  the  plaintiff's  producing  written  orders  pur- 
suant to  the  specification,  signed  by  the  plaintiff  and  himself,  for  any 
extra  work  which  the  plaintiff  might  claim  to  be  allowed  for,  and  that, 
pursuant  to  the  contract  between  the  plaintiff  and  himself,  an  allowance 
would  have  to  be  made  to  him  for  the  time  the  premises  remained  in- 
complete after  the  respective  times  mentioned  in  the  contract ;  that  the 
arbitrator  was  occupied  with  the  surveyors  at  the  Cora  Exchange  from 
11  o'clock  in  the  morning  till  after  3  o'clock  in  the  afternoon  of  the 
said  26th  of  March,  and  that  the  defendant  was  not  aware  that  the 
arbitrator  was  upon  that  occasion  going  into  any  other  matters  of  the 
reference  than  comparing  the  said  Corn  Exchange  with  the  plan  and 
specification,  and  examining  and  makiiig  all  necessary  measurements  of 
the  work  done  by  the  plaintiff;  that  the  defendant  had  since  been  in- 
formed, and  verily  believed,  that,  on  the  said  26th  of  March,  the  arbi- 
trator in  his  absence  heard  and  examined  the  plaintiff,  and  also  examined 
several  witnesses  on  the  plaintiff's  behalf,  and  took  much  material  evi- 
dence {not  upon  oath)  upon  matters  other  than  the  comparing  the  Corn 
Exchange  with  the  specification,  and  the  examination  and  measurement 
of  the  works,  and  that  the  defendant  had  no  opportunity  of  cross-ex- 
amining the  plaintiff  or  his  witnesses,  or  of  objecting  to  their  evidence ; 
*';rri  ^^*'  ^^^  plaintiff  and  his  surveyor  were  with  *the  arbitrator  the 
^  whole  day,  and  that  the  surveyor  of  the  plaintiff  was  allowed  to 
advocate  the  cause  of  the  plaintiff  in  other  matters  than  those  pertain- 
ing to  his  office  of  surveyor,  and  that  he  pronounced  the  contract  men- 
tioned in  the  particulars  in  this  cause,  so  far  as  related  to  the  allowance 
to  be  made  to  the  defendant  in  case  of  non-completion,  to  be  illegal, 
and  not  binding;  that,  after  the  said  26th  of  March,  and  without  the 
knowledge  or  consent  of  the  defendant,  the  written  evidence  of  one 
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Manlove  was  forwarded  by  the  plaintiff  to  and  received  by  the  arbitra- 
tor in  acme  matter  relating  to  the  reference ;  that  no  orders  in  writing 
either  of  the  defendant  or  his  sarreyor  were  produced  by  the  plaintiff 
to  the  arbitrator  at  the  meeting  on  the  26th  of  March,  for  the  extra 
works  claimed  by  the  plaintiff,  and  that  he  had  never  waived  the  neces- 
sity of  such  orders  being  produced,  and  that  the  award  had  been  made 
notwithstanding,  giving  the  plaintiff  the  benefit  of  such  extras ;  that  the 
Corn  Exchange  was  not  completed  on  the  Ist  of  November  last,  and 
that  the  Assembly  Room  was  not  completed  on  the  24th  of  December 
last,  pursuant  to  the  contract,  and  that  the  whole  of  the  buildings  and 
premises  were  not  finally  completed  externally  and  internally  on  the 
9th  of  January  last,  nor  until  one  hundred  and  forty  days  afterwards, 
whereby  702.  became  due  to  the  defendant  under  the  contract ;  that  this 
had  not  been  taken  into  consideration  by  the  arbitrator ;  that  the  arbi* 
trator  never  required  the  defendant  to  be  examined  as  a  witness,  nor 
ever  gave  him  an  opportunity  to  do  so,  and  that,  if  the  defendant  had 
known  that  the  arbitrator  was  about  to  make  his  award  without  calling 
upon  him  to  give  such  evidence,  he  would  have  offered  evidence,  but  that 
the  arbitrator  made  his  award  without  giving  him  an  opportunity  of  so 
doing ;  that  several  parts  of  the  work  had  not  been  performed,  and  the 
materials  had  *not  been  supplied  according  to  the  specification, 
and  that  no  compensation  had  been  allowed  by  the  arbitrator  for 
such  deductions;  that  the  defendant's  surveyor  had  never  given  any 
certificate  of  satisfaction  of  completion  of  the  works  pursuant  to  the 
terms  of  the  agreement ;  and  that  the  defendant  had  never  waived  the 
necessity  of  such  certificate  being  given. 

There  was  also  an  affidavit  of  the  defendant's  attorney  negativing 
the  receipt  by  him  of  any  notice  of  the  meeting  of  the  26th  of  March ; 
and  an  affidavit  of  Bolyoak,  the  defendant's  surveyor,  stating,  that,  on 
the  8d  of  May,  1854,  the  plaintiff  applied  for  his  certificate  of  approval 
of  the  work,  but,  the  work  not  having  been  completed  to  his  aatis&ction 
in  many  particulars,  he  declined  to  give  such  certificate,  and,  the  said 
work  not  having  since  been  completed  by  the  plaintiff  to  his  satisfac- 
tion, he  had  never  given  such  certificate ;  that,  on  the  26th  of  March 
last,  the  arbitrator  held  a  meeting  at  St.  Albans,  and  the  deponent 
attended  in  the  capacity  of  surveyor  to  the  defendant,  but  did  not  give 
evidence  or  proceed  in  matters  beyond  the  scope  of  his  authority  as 
surveyor,  relating  to  the  comparison  of  the  building  mentioned  in  the 
order  of  reference,  with  the  contract,  plan,  and  specification,  and  the 
examination  and  necessary  measurement  of  the  work  done  by  the  plain- 
tiff ;  that  the  plaintiff  and  his  surveyor  attended  at  such  meeting,  and 
that  the  arbitrator  asked  the  plaintiff  several  questions  respecting  the 
contract  between  him  and  the  defendant,  the  subject  of  this  action,  and 
witnesses  on  behalf  of  the  plaintiff  were  sent  for,  but  that  neither  the 
examination  of  the  plaintiff  nor  of  the  said  mtneeeee  was  upon  oath; 
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that  the  arbitrator  attended  at  the  Corn  Exchange,  St.  Albans,  on 
the  26th  of  March  last,  for  the  purpose  of  comparing  the  bailding 
with  the  contract,  plan,  and  specification,  and  measuring  the  work; 
that  no  notice  or  intimation  was  given  to  the  defendant  or  his  attorney 
bj  the  said  arbitrator  of  his  intention  to  hold  such  meeting,  but  that, 
having  heard  that  such  meeting  was  to  take  place,  he  wrote  to  Mr. 
Holjoak,  his  surveyor,  requesting  him  to  inform  the  arbitrator  that 
he  should  be  prevented  from  attending  on  that  day;  that,  notwith- 
standing that  the  defendant  had  received  no  notice  from  the  arbitrator 
*^R71  ^^  ^^^^  meeting,  and  his  ^protest  against  its  being  held  on  the 

^  said  26th  of  March,  the  arbitrator  proceeded  to  hold  the  meeting 
in  hi$  absence  and  in  the  absence  of  any  person  on  his  behalf  except  Holy-' 
oakj  who  had  no  authority  from  him  to  act  except  so  far  as  related  ex* 
elusively  to  his  business  and  profession  of  a  surveyor^  and  as  set  forth  in 
the  order  of  reference ;  that,  on  the  said  26th  of  March,  the  defendant 
was  sent  for  by  the  arbitrator,  for  the  purpose  of  answering  some  ques- 
tion as  to  the  works ;  that  the  defendant  then  informed  the  arbitrator 
that  he  should  insist  upon  the  plaintiflTs  producing  written  orders  pur- 
suant to  the  specification,  signed  by  the  plaintiff  and  himself,  for  any 
extra  work  which  the  plaintiff  might  claim  to  be  allowed  for,  and  that, 
pursuant  to  the  contract  between  the  plaintiff  and  himself,  an  allowance 
would  have  to  be  made  to  him  for  the  time  the  premises  remained  in* 
complete  after  the  respective  times  mentioned  in  the  contract ;  that  the 
arbitrator  was  occupied  with  the  surveyors  at  the  Cornr  Exchange  from 
11  o'clock  in  the  morning  till  after  8  o'clock  in  the  afternoon  of  the 
said  26th  of  March,  and  that  the  defendant  was  not  aware  that  the 
arbitrator  was  upon  that  occasion  going  into  any  other  matters  of  the 
reference  than  comparing  the  said  Corn  Exchange  with  the  plan  and 
specification,  and  examining  and  makiiig  all  necessary  measurements  of 
the  work  done  by  the  plaintiff;  that  the  defendant  had  since  been  in* 
formed,  and  verily  believed,  that,  on  the  said  26th  of  March,  the  arbi- 
trator in  his  absence  heard  and  examined  the  plaintiff,  and  also  examined 
several  witnesses  on  the  plaintiff's  behalf,  and  took  much  material  evi- 
dence {not  upon  oath)  upon  matters  other  than  the  comparing  the  Corn 
Exchange  with  the  specification,  and  the  examination  and  measurement 
of  the  works,  and  that  the  defendant  had  no  opportunity  of  cross-ex- 
amining the  plaintiff  or  his  witnesses,  or  of  objecting  to  their  evidence ; 
*^({fC\  ^^^^  ^^^  plaintiff  and  his  surveyor  were  with  *the  arbitrator  the 

^  whole  day,  and  that  the  surveyor  of  the  plaintiff  was  allowed  to 
advocate  the  cause  of  the  plaintiff  in  other  matters  than  those  pertain- 
ing to  his  office  of  surveyor,  and  that  he  pronounced  the  contract  men- 
tioned in  the  particulars  in  this  cause,  so  far  as  related  to  the  allowance 
to  be  made  to  the  defendant  in  case  of  non-completion,  to  be  illegal, 
and  not  binding ;  that,  after  the  said  26th  of  March,  and  without  the 
knowledge  or  consent  of  the  defendant,  the  written  evidence  of  one 
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Manlove  was  forwarded  by  the  plaintiff  to  and  received  by  the  arbitra- 
tor in  some  matter  relating  to  the  reference ;  that  no  orders  in  writing 
either  of  the  defendant  or  his  suryeyor  were  produced  by  the  plaintiff 
to  the  arbitrator  at  the  meeting  on  the  26th  of  March,  for  the  extra 
works  claimed  by  the  plaintiff,  and  that  he  had  never  waived  the  neces- 
sity of  such  orders  being  produced,  and  that  the  award  had  been  made 
notwithstanding,  giving  the  plaintiff  the  benefit  of  such  extras ;  that  the 
Corn  Exchange  was  not  completed  on  the  1st  of  November  last,  and 
that  the  Assembly  Room  was  not  completed  on  the  24th  of  December 
last,  pursuant  to  the  contract,  and  that  the  whole  of  the  buildings  and 
premises  were  not  finally  completed  externally  and  internally  on  the 
9th  of  January  last,  nor  until  one  hundred  and  forty  days  afterwards, 
whereby  702.  became  due  to  the  defendant  under  the  contract ;  that  this 
had  not  been  taken  into  consideration  by  the  arbitrator ;  that  the  arbi- 
trator never  required  the  defendant  to  be  examined  as  a  witness,  nor 
ever  gave  him  an  opportunity  to  do  so,  and  that,  if  the  defendant  had 
known  that  the  arbitrator  was  about  to  make  his  award  without  calling 
upon  him  to  give  such  evidence,  he  would  have  offered  evidence,  but  that 
the  arbitrator  made  his  award  without  giving  him  an  opportunity  of  so 
doing ;  that  several  parts  of  the  work  had  not  been  performed,  and  the 
materials  had  *not  been  supplied  according  to  the  specification, 
and  that  no  compensation  had  been  allowed  by  the  arbitrator  for 
such  deductions;  that  the  defendant's  surveyor  had  never  given  any 
certificate  of  satisfaction  of  completion  of  the  works  pursuant  to  the 
terms  of  the  agreement ;  and  that  the  defendant  had  never  waived  the 
necessity  of  such  certificate  being  given. 

There  was  also  an  affidavit  of  the  defendant's  attorney  negativing 
the  receipt  by  him  of  any  notice  of  the  meeting  of  the  26th  of  March ; 
and  an  affidavit  of  Holyoak,  the  defendant's  surveyor,  stating,  that,  on 
the  8d  of  May,  1854,  the  plaintiff  applied  for  his  certificate  of  approval 
of  the  work,  but,  the  work  not  having  been  completed  to  his  satis&ction 
in  many  particulars,  he  declined  to  give  such  certificate,  and,  the  said 
work  not  having  since  been  completed  by  the  plaintiff  to  his  satisfac- 
tion, he  had  never  given  such  certificate ;  that,  on  the  26th  of  March 
last,  the  arbitrator  held  a  meeting  at  St.  Albans,  and  the  deponent 
attended  in  the  capacity  of  surveyor  to  the  defendant,  but  did  not  give 
evidence  or  proceed  in  matters  beyond  the  scope  of  his  authority  as 
surveyor,  relating  to  the  comparison  of  the  building  mentioned  in  the 
order  of  reference,  with  the  contract,  plan,  and  specification,  and  the 
examination  and  necessary  measurement  of  the  work  done  by  the  plain- 
tiff ;  that  the  plaintiff  and  his  surveyor  attended  at  such  meeting,  and 
that  the  arbitrator  asked  the  plaintiff  several  questions  respecting  the 
contract  between  him  and  the  defendant,  the  subject  of  this  action,  and 
witnesses  on  behalf  of  the  plaintiff  were  sent  for,  but  that  neither  the 
examination  of  the  plaintiff  nor  of  ike  said  mtrneees  wae  upon  oath; 

VOL.  XVI.— 49  2  K 


BIOOS  t.  HANSELL.    T.  T.  1855. 


tbftt  the  deponent  never  gare  any  orders  to  the  plaintiff  for  any  extra 
works  to  be  done;  that  no  orders  for  any  such  extra  works  by  the 
*^701  ^^^^^^^^^  ^^^®  produced  at  such  meeting  to  the  ^arbitrator; 
^  that  the  defendant  never  waived  the  necessity  of  such  orders 
being  produced,  but  insisted  upon  the  plaintiff's  producing  orders  for  all 
irorks  to  be  claimed  as  extras ;  that,  on  behalf  of  the  defendant,  the 
deponent  drew  the  attention  of  the  arbitrator  to  the  terms  of  the  con- 
tract, and  pointed  out  to  him  the  clause  under  which  the  defendant  waa 
entitled  to  cotiapensation  for  the  non-completion  of  the  said  work  by 
the  plaintiff  within  the  time  specified  by  the  contract ;  and  that  he  also 
drew  the  attention  of  the  arbiti'ator  to  several  works  that  were  not 
done  according  to  the  plan  and  specification,  the  value  of  which  were 
claimed  as  deductions  in  consequence  of  their  not  being  performed 
according  to  such  contract. 

Lush  now  showed  cause,  upon  affidavits  of  the  plaintiff  and  of  the 
arbitrator.— The  former  stated,  that  it  was  expressly  arranged,  when 
first  it  was  consented  to  refer  the  cause,  that  neither  his  attorneys  nor 
the  attorney  of  the  defendant  should  interfere  or  take  any  part  what- 
ever in  or  about  the  reference,  and  consequently  his  (the  plaintiff's) 
attorneys  had  not  done  so ;  that,  the  meeting  having  been  arranged 
between  the  plaintiff's  surveyor,  Bennett,  and  the  arbitrator  and  Holy- 
oak,  for  the  26th  of  March,  the  latter  undertook  to  convey  notice 
thereof  to  the  defendant ;  that  the  meeting  took  place,  and  the  plaintiff 
ttni  defendant  attended  with  their  respective  surveyors,  Bennett  and 
Holy  oak,  and  the  defendant  on  that  occasion  made  no  objection  to  the 
insuflSciency  of  the  notice,  or  the  mode  of  conducting  the  inquiry ;  that, 
Shortly  after  the  arbitrator  entered  upon  the  subject  of  the  reference, 
and  was  proceeding  with  the  same,  on  the  said  26th  of  March,  the 
defendant  left  the  meeting,  and  the  arbitrator  declined  to  proceed  in 
his  absence,  and  sent  for  him,  whereupon  the  defendant  returned  a 
^.-.^  ^message  to  the  effect  that  his  presence  was  not  required^  that 
^  Holyoak  knew  all  about  the  matter,  and  that  he  should  be  satisfied 
with  whatever  he  did;  that  the  arbitrator  again  sent  for  the  defendant, 
who  took  part  in  the  proceedings,  in  the  course  of  which  the  question 
as  to  the  allowance  to  the  defendant  for  the  non-completion  of  the  said 
work  specified  by  the  contract,  was  fully  discussed,  and  the  plaintiff  told 
the  ^arbitrator,  in  the  presence  of  the  defendant,  that  he  expressly 
itrraiiged  with  him  that  he  should  not  proceed  with  the  works  at  the 
time  on  account  of  the  weather,  and  that  he  had  witnesses  who  could 
prove  the  same,  whereupon  the  defendant  again  said  that  he  should 
leave  the  matter  entirely  to  Holyoak  and  the  arbitrator ;  that,  at  that 
meeting,  the  arbitrator  was  not  required  to  examine  any  one  on  oath, 
nor  was  any  objection  made  to  their  not  being  examined  on  oath,  nor  to 
the  mode  of  conducting  the  inquiry,  nor  did  the  defendant  or  Holyoak 
«aver  hint  that  they  had  or  required  any  witness  to  be  examined,  nor 
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Bskcd  for  anj  adjoarnment  of  tke  meetmg,  though  they  Tory  irell  knew 
that  the  award  was  to  be  made  bj  the  7th  of  April;  that  it  was 
arranged  at  the  said  meeting,  in  the  presence  and  with  the  express 
sanction  of  Holyoak,  that  the  plaintiff  should  forward  the  defendant's 
written  orders  for  the  extra  work  done  by  him,  which  he  did  on  or  about 
the  28th  of  March ;  that  every  witness  examined  at  the  said  meeting 
was  examined  in  the  presence  of  Holyoak  or  the  defendant ;  and  that, 
at  sach  meeting,  a  discussion  took  place  as  to  the  putting  up  of  some 
water  fittings,  and  it  was  arranged,  with  the  assent  of  Holyoak,  that  the 
account  of  Mr.  Manlove  against  the  plaintiff  for  the  same  should  be 
transmitted  to  the  arbitrator,  which  was  done.  The  arbitrator  also 
made  an  afSdavit,  in  which  he  stated,  amongst  other  things,  that  he 
underatood  Holyoak  to  be  duly  authorized  to  act  for  the  defendant  on 


the  reference ;  that  the  defendant  and  ^his  surveyor  had  ample 
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opportunity  of  adducing  evidence  before  him,  had  they  been  so 
minded ;  that  the  subject  of  the  allowance  claimed  by  the  defendant 
for  the  non-completion  of  the  work  at  the  time  specified  in  the  contract, 
was  fully  discussed  in  the  defendant's  presence ;  tJiat  he  was  not  asked 
to  examine  any  person  on  oathy  nor  was  any  objection  made  to  tJie  mode 
of  conducting  the  inquiry j  nor  was  any  other  appointment  or' adjourn- 
ment suggested,  and  he  believed  that  all  parties  acted  upon  the^  under- 
standing that  no  more  witnesses  would  be  produced;  and  that  he 
believed  that  every  claim  or  objection  by  either  party  was  brought  and 
discussed  before  him,  and  received  full  consideration. 

The  objections  to  this  award  are  completely  answered.  Although  the 
defendant  himself  had  no  notice  of  the  time  of  holding  the  meeting,  his 
agent  had,  and  he  himself  attended  before  the  arbitrator,  and  so  waived 
the  objection.  Then,  as  to  the  witnesses  not  having  been  examined 
upon  oath,  that  clearly  is  no  ground  for  setting  aside  the  award,  if  no 
objection  was  made  at  the  time  of  the  examination :  Ridout  v.  Pye,  2 
Bos.  &  P.  91.  Then  it  is  said  that  the  arbitrator  has  omitted  to  deter- 
mine some  of  the  matters  referred  to  him.  [Cbbsswell,  J. — The  objec- 
tion rather  is,  that  the  arbitrator  does  not  say  that  he  has  decided  upon 
all  the  matters  referred.]  The  award  professes  to  be  made  '^  of  and  con- 
cerning the  said  matters  in  difference  so  referred  as  aforesaid."  [Crsss- 
WELL,  J. — Mr.  Pearson  will  contend  that  the  arbitrator  should  have 
distinctly  said  that  the  defendant  was  not  entitled  to  the  10s.  a  day 
he  claimed.]  The  affidavits  show  distinctly  that  the  arbitrator  con- 
sidered and  intended  to  dispose  of  all  that  was  in  difference  between  the 
parties. 

Pearson^  in  support  of  the  rule. — Notice  of  the  meeting  to  Holyoak 


was  no  notice  at  all.    Holyoak  was  only  *a  surveyor,  and  did  not 
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represent  the  defendant  any  further  than  as  the  order  of  reference 
required,  viz.  for  the  purpose  of  going  to  the  premises  with  the  arbitra- 
tor, comparing  the  building  with  the  contract,  plan,  and  specification,  and 
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examining  and  making  the  neceesary  measarements  of  the  work  done. 
[Maule,  J. — The  order  of  reference  does  not  so  limit  it.  The  attorneys 
are  not  to  interfere, — a  very  sensible  arrangement.  But  the  affidavits 
filed  on  the  part  of  the  plaintiff  show  that  the  defendant  deputed  the 
whole  of  the  affair  to  his  surveyor.]  The  award  shows,  at  all  events,  that 
the  arbitrator  has  not  awarded  upon  all  the  matters  in  difference  referred 
to  him.  He  merely  states  that  the  plaintiff  "  had  good  caase  of  action 
against  the  defendant  as  stated  in  the  proceedings  in  the  said  action ;"  and 
he  assesses  the  damages :  but  he  says  nothing  about  the  defendant's  claim 
of  10«.  per  day.  [Maulb,  J. — He  states  what  he  allows  to  the  plain- 
tiff, and  he  does  not  say  that  he  finds  anything  due  to  the  defendant.] 
He  ought,  it  is  submitted,  to  have  disposed  unequivocally  of  the  defend- 
ant's claim. 

Per  Curiam. — ^We  think  the  award  is  abundantly  clear.     The  rule, 
therefore,  will  be  discharged.  Rule  discharged,  with  costs. 


*574]     "^In  the  Matter  of  the  Acknowledgment  of .    June  12. 

It  ii  no  objeotion  to  tbo  flling  of  a  eortifleate  of  aoknowledgment  under  the  3  A  4  W.  4,  e.  74, 
thai  the  date  of  the  certiiioate  U  written  on  an  erasore. 

MiLWARD  moved  that  the  registrar  of  certificates  of  acknowledgments 
of  married  women,  under  the  8  &  4  W.  4,  c.  74,  might  be  at  liberty  to 
receive  and  file  the  certificate  and  affidavit  in  this  matter,  notwithstand- 
ing the  date  of  the  certificate  was  written  on  an  erasure,  without  any 
explanation  of  the  circumstances  on  the  instrument  itself.  He  submitted, 
that,  inasmuch  as  the  date  of  the  acknowledgment  would  show  that  the 
date  now  appearing  on  the  certificate  was  the  true  date,  the  erasure  was 
immaterial. 

Per  Curiam. — The  date  on  the  other  part  of  the  document  shows  that 
the  date  here  inserted  is  the  true  date.  The  certificate  may  therefore 
be  filed.  Fiat.(a) 

(a)  See  In  re  Mary  Bingle,  15  C.  B.  449  (B.  C.  L.  R.  vol.  80)»  where  the  court  allowed  a  cer- 
tifieate  of  acknowledgment  and  alBdaYit  of  Terlfioalion  (taken  in  New  South  Wales)  to  be  receired 
and  filed,  notwithstanding  an  erunre  in  a  material  part  of  the  afldarit, — there  being  eatieAtctory 
evidence  (by  affidavit)  that  the  erasure  was  made  before  the  aeknowledgment  and  affidavit  wer« 
taken  and  sworn. 
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•TUENLBT  V.  THE  LONDON  AND  NORTH  WESTERN  j.^.-, 
RAILWAY  COMPANY.    June  12.  ••  **'^ 

When  a  plaintiff  if  tntitled  to  ani^Dd  bii  dMlaration  hj  changing  the  renoe,  as  a  matter  of  right, 
the  ooart  will  not,  at  the  instance  of  the  defendant,  impote  terms. 

This  was  an  action  brought  bj  the  plaintiff  to  recover  damages  from 
the  London  and  North  Western  Railway  Company  for  a  personal  injury 
sustained  by  the  plaintiff  through  the  alleged  negligence  of  the  servants 
of  the  company  on  their  line.     The  venue  was  originally  laid  in  London. 

ByleSy  Serjt.  (with  whom  was  Quain),  now  moved  for  leave  to  change 
the  venue  to  Surrey,  which  he  submitted  the  plaintiff  was  entitled 
to  do. 

BovUlj  on  the  part  of  the  defendants,  offered  to  consent  to  the  venue 
being  changed,  upon  the  plaintiff's  submitting  himself  to  the  inspection 
of  two  medical  men  of  standing,  to  be  selected  by  the  defendants,  in 
order  that  they  might  be  able  to  give  evidence  as  to  the  nature  and 
extent  of  the  injuries  which  he  had  sustained. 

Jbrvis,  G.  J. — We  cannot  impose  terms  upon  the  plaintiff.  What  he 
asks  is  matter  of  right. 

The  rest  of  the  court  concurring,  Rule  absolute. 
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li  ii  not  enoBgh  to  entitle  a  plaintiff  to  a  mandaaini  to  examine  a  witneai  in  Anttralia,  to  show  a 
mere  prpbahUilif  that  he  can  give  osefnl  evidence. 

Thb  plaintiff  in  this  action  sought  to  recover  from  the  defendant  448/. 
ISs.  damages,  for  having  been  induced,  in  March,  1852,  to  purchase 
five  hundred  shares  in  The  Lake  Bathurst  Australasian  Gold  Mining  Com- 
pany, by  the  false  and  fraudulent  representations  of  the  defendant,  who 
was  at  that  time  chairman  of  the  directors  of  the  said  company.  The 
declaration,  amongst  other  things,  charged  the  defendant  and  other  per- 
sons, at  that  time  constituting  the  board  of  management,  with  having 
made  false  and  fraudulent  representations  to  the  committee  of  the  Stock 
Exchange,  in  order  to  procure  the  shares  of  The  Lake  Bathurst  Austral- 
asian Gold  Mining  Company  to  be  inserted  in  the  oflScial  list  of  the  said 
committee,  and  to  induce  the  committee  to  appoint  a  settling  day  for 
the  said  shares. 

The  declaration  was  delivered  on  the  9th  of  February  last :  on  the 
-19th,  the  defendant  pleaded, — ^first,  not  guilty, — secondly,  that  the 
plaintiff  was  not  induced  for  the  cause  alleged  to  make  the  purchase  in 
the  declaration  mentioned, — thirdly,  that  the  plaintiff  did  not  purchase 
as  in  the  declaration  alleged :  and,  on  the  18th  of  May,  issue  was  joined| 
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and  notice  of  trial  given  for  the  sittbgs  in  London  after  the  present 
term. 

On  the  22d  of  Maj,  a  summons  was  taken  oat  calling  on  the  plaintiff 
to  show  cause  why  a  mandamus  should  not  be  issued  to  the  Chief  Justice 
and  the  other  judges  of  the  supreme  court  of  judicature  at  Melbourne, 
in  Australia,  for  the  examination  of  one  James  Boyle  (vivft  voce)  as  a 
witness  on  behalf  of  the  defendant,  at  Melbourne. 
^^..^       The  application  was  opposed,  upon  an  affidavit  which  *stated, 

-*  that  Boyle  was  not  a  director  of  the  company  at  the  time  when 
the  said  false  and  fraudulent  representations  were  made  by  the  defend- 
ant and  other  persons  to  the  committee  of  the  Stock  Exchange,  nor  was 
Boyle  a  director  at  the  time  when  the  shares  were  first  inserted  in  th« 
official  list;  that  the  shares  were  first  inserted  in  the  official  list  in  April, 
1852,  and  that  Boyle  did  not  become  a  director  of  the  company  until 
the  month  of  July  following :  that  it  was  believed  that  the  application 
for  a  mandamus  to  take  the  examination  of  Boyle,  was  made  solely  for 
delay,  and  that  Boyle  was  not  material  for  the  defence,  and  could  not 
in  any  way  affect  the  plaintiff's  right  to  recover  in  this  action ;  and  that 
a  postponement  of  the  trial  would  greatly  prejudice  the  plaintiff. 

Mr.  Justice  Williams,  before  whom  the  summons  was  heard,  adjourned 
the  hearing  until  the  80th  of  May,  for  further  evidence  in  support  of 
the  application.  Accordingly,  the  parties  again  attended  before  Wil- 
liams, J.,  on  the  80th  of  May,  when  a  further  affidavit  of  the  defendant 
was  produced,  in  which  he  stated,  that,  although,  at  this  distance  of 
time,  and  without  referring  to  the  books  of  the  company,  which  were 
not  in  his  possession  or  control,  he  could  not  remember  the  precise  date 
when  James  Boyle,  the  proposed  witness,  become  a  director  of  the  com- 
pany, yet  that  he  was  actively  concerned  in  the  formation  of  it,  and 
attended  almost  every  meeting  of  the  directors  thereof  from  the  oom- 
mencement,  and  it  was  understood  prior  to  the  month  of  April,  1862, 
that  he  should  become  one  of  the  directors  in  the  place  of  Sir  B. 
Belcher,  wh6  retired  from  the  direction  on  or  about  the  16th  of  April, 
1852,  on  his  taking  the  command  of  the  Arctic  expedition,  and  that  in 
fact  Boyle  did  subsequently  become  a  director  in  the  place  of  the  said 
Sir  E.  Belcher ;  that  it  was  impossible  for  the  defendant  to  specify  the 
*^7R}  P^^^^^^  questions  and  points  to  *which  the  evidence  of  Boyle 

-'  would  be  directed,  but  that  the  object  of  the  same  was,  to  prove 
that  he,  the  defendant,  was  no  party  whatever  to  any  false  or  fraadu- 
lent  representations  as  alleged  in  the  declaration ;  that,  in  the  months 
of  November  and  December  last,  he  employed  persons  for  the  express 
purpose  of  ascertaining  where  Boyle  was,  but  without  being  able  to  do 
so ;  and  that,  although  there  were  rumours  th«t  he  had  left  England, 
the  deponent  had  no  knowledge  whatever  as  to  where  he  had  gone,  until 
the  17th  instant  (May),  and  he  then  for  the  first  time  ascertained  that 
he  had  gone  to  Melbourne. 
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The  learned  judge  being  still  dissatisfied,  refused  to  make  anj  order, 
but  endorsed  the  summons  as  follows : — <'  Defendant  to  be  at  liberty  to 
go  to  the  court,  with  further  affidavits  on  both  sides." 

WilleSj  accordingly,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi. — A  further  affidavit  of  Bagshaw  was  produced;  but  the  only 
addition  to  his  former  statements  was  the  following, — <'  Since  the 
making  of  my  affidavit  in  this  cause,  of  the  29th  of  May  last,  I  havf 
read  the  answer  of  the  said  James  Boyle  sworn  in  the  cause  of  Barnard 
against  myself  and  others,  and  from  it  I  am^  strengthened  in  my  eon- 
viotion  that  the  evidence  of  the  said  James  Boyle  will  be  of  materia) 
assistance  to  me  in  this  action,  and  will,  as  I  verily  believe,  prove  that 
I  was  no  party  to  any  such  false  and  fraudulent  representations  as 
aforesaid." 

Lwh  showed  cause,  submitting,  that  the  additional  affidavit  contained 
nothing  to  induce  the  court  to  come  to  any  other  conclusion  than  that 
to  which  the  learned  judge  came  when  the  parties  were  before  him  at 
Chambers ;  and  that  the  whole  of  the  affidavits  taken  together  did  not 
justify  the  court  in  imposing  upon  the  plaintiff  '^'the  amount  of  ruc-m^ 
delay  and  inconvenience  which  must  result  from  the  issuing  a  ^ 
mandamus  or  a  commission  to  examine  witnesses  a.t  so  distant  a  place, 
and  with  so  little  reasonable  probability  of  their  knowing  anything  about 
the  transactions  giving  rise  to  the  action. 

WilUs^  in  support  of  his  rule. — The  question  is,  whether  the  court  is 
to  receive  affidavits  on  both  sides,  to  try  the  materiality  of  the  evidence 
of  the  proposed  witness,  before  thoy  will  grant  a  mandamus  to  examine 
him;  or  whether  it  is  not  enough  for  the  applicant  to  show  a  reasonable 
degree  of  probability  that  the  evidence  which  the  witness  is  expected 
to  give  will  avail  to  establish  bis  case  or  his  defence, 

JsRYis,  C.  J. — ^I  do  not  at  all  think  that  this  is  a  proper  case  for  » 
mandamus. 

Cresswell,  J.-^To  entitle  a  party  to  a  mandamus  to  examine  wit- 
nesses in  the  colonies,  it  is  not  enough  to  aver  or  to  suggest  that  it  is 
probable  that  the  witness  proposed  to  be  examined  will  give  useful  or 
material  evidence.  But,  upon  these  affidavits,  I  think  even  that  does 
not  appear,  but  I  think  the  contrary  does. 

Crowder,  J. — I  must  confess  it  does  npt  seem  to  me  upon  these  affi* 
davits  at  all  probable  that  Boyle  would  be  a  material  and  necessary  wit- 
ness. Rule  discharged. 


680  HOSSOP  V.  Q.  N.  RAILWAY  GO.    T.  T.  1865. 


*(iftm  *^°  ^^^  Matter  of  a  Plaint  in  the  County  Coart  of  Lincolnshire, 
^'^^^      holden  at  Spalding,  between  BENJAMIN  ADDENBROKB 
MOSSOP  and  THE  GREAT  NORTHERN  RAILWAY  COM- 
PANY.   June  12. 

QtMrm,  whether  a  judge  of  »  county  eourt»  haviog  onee  heard  and  diepoied  of  an  appUoatidO  for 
a  new  trial|  can  at  a  subsequent  court  re -bear  the  matter  and  grant  a  rule  F 

A  PLAINT  was  levied  in  the  coanty  court  of  Lincolnshire,  holden  at 
Spalding,  on  the  14th  of  April  last,  by  Benjamin  Addenbroke  Mossop 
against  The  Great  Northern  Railway  Company,  the  particulars  of  the 
plaintifTs  claim  in  which  were  as  follows  : — 

it  For  that,  you  the  defendants,  being  carriers  for  hire,  were,  on  the 
7th  of  March,  1855,  intrusted  with  four  beast  of  the  plaintiff,  to  convey 
frcfm  Spalding  to  London,  which  beast  you  duly  accepted  and  took  in 
charge,  and  the  carriage  for  which  beast  was  duly  paid  to  you ;  yet  you 
neglected  and  refused  to  convey  the  said  beast,  and  unlawfully  placed 
the  same  in  the  common  pinfold  at  Spalding,  and  the  plaintiff  was  com- 
pelled to  pay  a  certain  sum  of  money  in  order  to  get  the  same  released : 
and  for  that  you  unlawfully  and  improperly  refused  to  convey  certain 
beast  of  the  plaintiff,  and  detained  the  same ;  whereby  the  plaintiff  was 
seriously  damaged :  by  reason  whereof  the  plaintiff  lost  his  market  and 
sale  of  the  said  beast,  and  was  put  to  great  expense  and  inconvenience ; 
to  the  plaintiffs  damage  of  101" 

The  summons  came  on  to  be  tried  at  Spalding  on  the  25th  of  April 
last,  before  the  judge  of  the  county  court,  and  a  jury  summoned  at  the 
plaintiffs  instance,  when  the  plaintiff  appeared  by  attorney  and  the  de- 
fendants by  counsel,  and  a  verdict  was  found  for  the  defendants  upon 
the  evidence  given  by  the  plaintiff  and  his  witnesses. 
^^Ml  ^^^^^  ^^^  j^^y  ^^^  delivered  their  verdict,  the  ^plain tiffs 
^  attorney  applied'  for  a  new  trial,  when  the  judge  asked  if  he 
would  make  the  application  then  or  at  the  next  sitting  of  the  court ; 
whereupon  the  attorney  signified  his  desire  to  make  the  application 
then,  and  immediately  proceeded  to  state  the  grounds  of  his  application, 
viz.  that  he  was  taken  by  surprise  by  the  defendants'  not  producing  a 
certain  document  necessary  for  establishing  his  case,  and  that  he  did 
not  expect  that  the  defendants  would  deny  or  dispute  that  a  certain 
paper  which  the  plaintiff  was  requested  to  sign  at  the  time  the  beast 
were  tendered  to  the  company  for  conveyance  by  their  railway,  was  a 
«« risk  note,"  throwing  all  responsibility  from  the  defendants  as  common 
carriers  upon  the  plaintiff.  It  did  not  appear  that  the  defendants  had 
had  any  notice  to  produce  this  document,  nor  had  it  been  asked  for 
during  the  trial.  The  defendants'  counsel  having  been  heard  in  oppo* 
sition  to  the  application,  and  the  plaintiffs  attorney  having  replied,  the 
judge  refused  to  grant  a  new  trialy  and  awarded  SI,  Os.  4d.  for  the  de- 
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fendants'  costs,  which  sum  was  paid  by  the  plaintiff  into  conrt,  and  was 
received  out  of  court  by  the  defendants  on  the  28th  of  April. 

At  the  sitting  of  the  county  court  at  Holbeach  on  the  26th  of  April, 
the  judge  told  the  plaintiff's  attorney  that  he  was  dissatisfied  with  the 
Verdict,  and  his  own  decision  on  the  application  for  a  new  trial,  and 
that,  if  he  would  renew  the  application  at  the  next  sitting  of  the  court 
at  Spalding,  he  (the  judge)  would  grant  the  same.  Accordingly,  on 
the  5th  of  May,  the  defendants'  attorney  was  served  with  a  notice  of 
the  plaintiff's  intention  to  apply  at  the  next  court,  to  bd  held  on  the 
16th,  for  a  new  trial ;  this  notice  being  accompanied  by  an  aflSdavit  of 
the  plaintiff  alleging  surprise. 

The  defendants'  attorney  attended  the  court  on  the  16th  of  May, 
when  the  plaintiff's  attorney  renewed  his  application  for  a  new  trial,  on 
the  same  grounds  as  were  *urged  before.  The  defendants'  attor-  r^f-c^n 
ney  opposed  the  application,  on  the  ground  that  the  judge  had  *- 
already  decided  the  matter,  and  therefore  could  not,  by  the  usage  of 
the  superior  courts,  entertain  it  again ;  and  he  urged  that  the  plaintiff 
could  not  be  said  to  have  been  taken  by  surprise  on  the  trial,  inasmuch 
as  the  case  was  decided  entirely  upon  the  plaintiff's  own  evidence.  The 
judge  made  an  order,  «<  that  the  judgment  in  this  case,  and  all  subse- 
quent proceedings  thereon,  be  set  aside,  and  a  new  trial  had  between 
the  parties,  on  payment  of  defendants'  costs  of  previous  trial.'* 

Byle9j  Serjt.,  on  a  former  day  in  this  term,  upon  an  affidavit  setting 
out  the  above  facts,  moved,  on  the  part  of  the  defendants,  for  a  rule  to 
show  cause  why  a  writ  of  prohibition  should  not  issue  to  the  judge  of 
the  county  court,  to  prohibit  him  from  proceeding  to  a  new  trial  of  the 
above  plaint.  An  inferior  court  has  ne  power,  independently  of  some 
statutory  provision,  to  grant  a  new  trial.  In  the  case  of  the  county 
court,  the  power  to  grant  a  new  trial  rests  upon  the  89th  section  of  the 

9  k  10  Vict.  c.  95,  and  No.  141  of  the  rules  of  practice  framed  pur- 
suant to  the  12  k  13  Vict.  c.  101,  s.  12.     The  89th  section  of  the  9  & 

10  Vict.  c.  95,  enacts  «« that  every  order  and  judgment  in  any  court 
faolden  under  this  act,  except  as  herein  provided,  shall  be  final  and 
conclusive  between  the  parties;  but  the  judge  shall  have  power  to 
nonsuit  the  plaintiff,  in  every  case  in  which  satisfactory  proof  shall 
not  be  given  to  him  entitling  either  the  plaintiff  or  the  defendant  to 
the  judgment  of  the  court,  and  shall  also  in  every  case  whatever 
have  the  power,  if  he  shall  think  fit,  to  order  a  new  trial  to  be  had, 
upon  such  terms  as  he  shall  think  reasonable,  and  in  the  mean  time 
to  stay  the  proceedings."  And  the  rule  of  practice  provides  that  ^^an 
application  for  a  new  trial,  or  to  set  aside  proceedings,  may  be  made 
*and  determined  on  the  day  of  hearing^  if  both  parties  are  pre-  ri^rgo 
sent,— i-or  may  be  made  at  fhejiret  court  held  next  after  the  expi-  ^ 
ration  of  twelve  clear  days  from  such  day  of  hearing ;  and  the  party 
intending  to  make  sucb  application  shall,  seven  clear  days  before  the 
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holding  of  such  court,  deliver  a  notice  in  writing,  signed  bj  hiniBe}^  hie 
attorney,  or  agent,  stating  the  grounds  of  his  intended  application,  and 
also  the  court  at  which  such  application  is  proposed  to  be  made,  to  the 
clerk,  at  his  office,  and  give  a  similar  notice  to  the  opposite  party,  by 
serving  the  same  personally  on  such  party,  or  by  leaving  the  same  a^ 
his  place  of  abode  or  business ;  and  such  notice  shall  not  operate  as  a 
stay  of  proceedings,  unless  the  judge  shall  otherwise  order;  and,  if 
money  be  paid  into  court  under  any  execution  or  order  in  the  suit,  the 
clerk  shall  retain  the  same,  to  abide  the  evec^t  of  the  application  afore- 
said ;  and,  if  no  such  application  be  made,  the  money  shall,  if  required, 
be  paid  over  to  the  party  in  whose  favour  the  order  was  made,  unless 
the  judge  shall  otherwise  order ;  and,  if  such  application  be  not  made 
at  the  court  mentioned  in  the  notice,  no  subsequent  application  for  a 
new  trial,  or  to  set  aside  proceedings,  shall  be  made,  unless  by  leave  of 
the  judge,  and  on  such  terms  as  he  shall  think  fit."  [Growdbb,  3.-^ 
Is  it  so  clear  that  an  inferior  court  cannot  grant  a  new  trial?  I  had 
the  question  argued  before  me  at  great  length,  at  Bristol,  when  I  was 
Records,  and  I  held  that  I  had  not  the  power :  but  I  thought  it  a  matr 
ter  by  no  means  clearly  settled.]  Be  that  as  it  may,  the  jurisdictions 
of  the  county  court  in  this  respect  is  governed  by  the  statute  and  the 
rule.  Formerly,  it  was  held  that  a  judgment  was  always  amendable  v^ 
the  same  term, — the  whole  term  being  considered  as  one  day.  That  \$ 
now  altered  by  the  new  rule, — Hilary  Term,  18S3,  r.  56, — ^which  pro- 
vides that  <<  all  judgments,  whether  interlocutory  or  *final,  shall 
be  entered  of  record  of  the  day  of  the  month  or  year,  whether 
in  term  or  vacation,  when  signed,  and  shall  not  have  relation  to  any 
other  day/^o^)  It  would  not,  therefore,  be  competent  even  to  this  court, 
after  judgment  once  delivered,  and  entered  of  record,  to  turn  round  and 
pronounce  a  judgment  the  other  way.  Having  once  entertained  the 
plaintiff's  application  for  a  new  trial,  and  pronounced  his  decision  upon 
it,  the  judge  was  functus  officio.  [Cbbsswell,  J. — If  he  is  not  functue 
when  his  judgment  has  been  pronounced,  otuZ  acted  upon^  when  is  he 
functus  ?  Can  he  now  say  that  his  last  decision  was  wrong,  and  recall 
it  ?]  If  he  may  do  this,  what  is  to  prevent  the  judge,  or  hi$  successor^ 
from  doing  it  after  a  lapse  of  five  years  ?  [Maule,  J. — There  are  many 
reasons  why  inferior  courts, — whose  locality  is  fixed,  and  which  are  pr^ 
sided  over  by  a  single  person, — should  not  have  power  to  grant  new 
trials,  except  in  so  far  as  they  are  expressly  empowered  by  the  statutey 
The  words  of  the  89th  section  here  are  not  expressly  restrictive.] 
Where  the  legislature  has  intended  to  empower  the  judge  to  rescind  or 
alter  orders,  it  has  done  so  in  express  terms ;  as  in  s.  100.(&) 

(a)  Prerioiuly  provided  for  by  Reg.  8  of  Hilary  Tern,  4  W.  4. 

(6)  Which  eoaeto  <'  that  it  tball  bt  lawful  for  the  Jodge  of  any  oonrt  before  whom  mch  ion* 
mona  «hall  be  heard,  if  he  shall  think  flt>  whether  or  not  he  shall  make  any  order  for  the  oom- 
mlttal  of  the  defendant,  to  rescind  or  alter  any  order  that  shall  hare  been  prerionsly  mide 
against  any  defendant  so  summoned  bofora  hia,  fur  th«  paymanty  by  iMtahaeota  or  otherwiaa^ 
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jBRVlSy  0.  J. — We  all  think  yon  are  clearly  entitled  to  a  rale. 

Montague  Smith  now  shoved  cause,  apon  an  affidarit  *of  the  r^t/roe 
plaintiffs'  attorney,  who  stated,  that,  at  the  hearing,  the  jadge  ^ 
directed  the  jary  to  find  for  the  defendant,  becaose,  there  being  no 
evidence  of  the  contents  of  the  document  which  the  plaintiff  was  re- 
quired to  sign  as  a  condition  of  the  defendants'  carrying  the  beast,  there 
was  nothing  to  show  that  it  was  not  a  reasonable  one  for  him  to  sign ; 
that  he  (the  deponent)  thereupon  applied  to  the  judge  for  a  new  trial 
on  the  ground  that  the  plaintiff's  evidence  was  sufiScient  to  make  out  a 
prim&  facie  case ;  that  the  judge  distinctly  stated  that  he  would  not 
decide  the  case  then,  but  that,  if  any  additional  materials  were  laid 
before  him,  or  any  affidavit  made  in  support  of  the  application,  and 
notice  given  to  the  other  side,  he  would  be  prepared  at  the  next  court 
to  hear  the  case,  and  told  the  deponent  to  take  time  to  consider,  which 
he  accordingly  did,  and  the  application  was  left  open* 

Jbrvis,  C.  J. — ^There  is  a  direct  conflict  between  the  affidavits  on  the 
one  side  and  on  the  other,  as  to  what  passed  at  the  hearing  as  to  moving 
for  a  new  trial.  We  can  only,  therefore,  direct  the  defendants  to  declare 
in  prohibition.  The  question  whether  the  judge  of  the  county  court 
has  jurisdiction  to  re-hear  an  application  for  a  new  trial  after  it  has 
been  once  exhausted  by  a  decision,  is  one  of  considerable  importance, 
and  some  difficulty.(&) 

•The  rest  of  the  court  concurring,  *  r*580 

A  rule  was  drawn  up, — that  the  said  company  do  declare  ^ 
in  prohibition  against  the  said  Benjamin  Addenbroke  Mos- 
sop ;  and  that  the  time  for  the  said  B.  A.  Mossop  to  show 
cause  against  this  rule  be  enlarged  until  the  court  should 
further  order.(i) 

of  aoy  debt  or  damages  reoovored,  and  to  make  any  farther  or  other  order,  either  for  the  pay. 
■lODt  of  tho  whole  of  cvcb  debt  or  danagot  and  eoitt  forthwith,  or  by  any  inatahnenti,  or  in  aaj 
othor  manner,  ai  taoh  Jndge  may  think  reasonable  and  just" 

(a)  See  Carter  v.  Smith,  24  Law  Jonm.  Q.  B.  141,  where  it  was  held  that  the  discretionary 
powor  to  gnwt  a  now  trial,  given  by  the  9  *  10  Viet  o.  96,  t.  89,  is  not  intorfortd  with  by  tho 
14lst  rule,  whioh  is  merely  a  direetory  rule  of  practice ;  and  therefore,  that,  notwithstaDding 
the  omission  to  give  the  seven  days'  notice  required  by  such  rule,  the  Judge  liss  jurisdiction  to 
•tttortain  an  applieation  for  a  now  trial. 

(6)  By  tho  13  *  14  Viot  e.  61,  s.  23,  it  is  provided  «that  it  shall  baUwful  for  any  judge  of  any 
of  Her  Majeity's  superior  courts  of  common  law  at  Westminster,  ns  well  in  term  time  ss  in  vaca- 
tion, to  hear  and  determine  applications  for  writs  of  prohibition  directed  to  the  judges  of  the  said 
eooaty  oourit,  and  to  mike  sneh  rnlos  or  orders  for  tho  issuing  of  such  writs  as  might  have  been 
mado  by  the  ooart;  and  all  such  rules  or  orders  so  made  by  any  such  judge  iball  have  the  same 
force  and  effect  as  rules  of  court  for  such  purposes  now  have ;  and  such  writs  shall  be  issued  by 
Tirtne  of  sneh  rules  or  orders  as  woU  in  torm  time  as  in  vacation :  Provided  always,  that  any 
mlo  or  order  made  by  any  sneh  fudge,  or  any  writ  issued  by  virtue  thereof,  may  be  discharged 
or  varied  or  sot  aside  by  tho  court,  on  application  made  thereto  by  any  party  dissatisfied  with 
raeh  mlo  or  order." 
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EBENEZER  DAVIES  «.  DANIEL  PRATT.    June  11. 

Where  an  Mrbitrmtor,  in  making  hia  award,  described  the  defendant  by  a  wrong  christian  name, 
the  eonrt  refused  to  grant  him  a  mle  under  the  1  A  2  Vict  e.  110,  s.  18  ;  bat  sent  the  award 
back  to  the  arbitrator  to  be  amended. 

This  cause  and  all  matters  in  difference  between  the  parties  were 
referred  to  a  barrister.  In  making  his  award  (in  favour  of  the  defend- 
ant), the  arbitrator  by  mistake  called  him  «« David"  instead  of  «« Daniel." 

Willet^  on  a  former  day  in  this  term,  obtained  a  rule  calling  on  the 

plaintiff  to  show  cause  why  he  should  not  pay  the  taxed  costs  awarded 

against  him,  pursuant  to  the  1  j(  2  Vict.  c.  110,  s.  18 ;  or  why,  if  neees- 

^-^-,  sary,  it  should  *not  be  referred  back  to  the  arbitrator  to  amend 

•^  his  award  by  inserting  therein  the  defendant's  true  name. 

Bernard  showed  cause. — The  award  is  not  in  the  action  referred : 
there  is  no  such  cause  as  <<Ebenezer  Davies  v.  David  Pratt."  This, 
ttierefore,  is  not  a  case  in  which  the  court  would  enforce  the  award  by 
attachment, — Lees  v.  Hartley,  8  Dowl.  P.  C.  888, — and  consequently 
not  a  case  for  an  order  for  payment  under  the  1  &  2  Vict.  c.  110,  s.  18. 
In  Howett  v.  Clements,  8  Scott,  N.  R.  851,  7  M.  &  6.  1044  (E.  G.  L. 
R.  vol.  49),  the  court,  under  similar  circumstances  to  those  of  the  pre- 
sent case,  declined  to  give  effect  to  an  award,  but  sent  it  back  to  the 
arbitrator  for  amendment. 

Jervis,  C.  J. — What  answer  does  Mr.  WiUei  propose  to  give  to  those 
cases  7 

Wtlle$. — The  identity  of  the  party  is  apparent  from  circumstances 
shown  upon  the  face  of  the  award :  and,  moreover,  the  identity  of  the 
defendant  with  the  person  described  in  the  award  as  «<  David  Pratt,"  is 
sworn,  and  not  denied. 

Jervib,  C.  J. — I  think  you  cannot  enforce  the  award  in  this  way  in 
its  present  state.  It  must  go  back  to  the  arbitrator  to  be  amended,  as 
was  done  in  Howett  v.  Clements. 

Bernard. — When  the  rule  was  moved,  the  defendant  was  not  in  a  con- 
dition to  ask  the  court  to  refer  the  matter  back  to  the  arbitrator.  An 
application  for  that  purpose  was  refused  in  the  last  term,  on  the  ground 
that  the  award  was  not  before  the  court :  antd,  p.  162. 
♦'ififtl  Jbrvis,  C.  J. — You  have  now  taken  the  objection.  *The  mat- 
^  ter  is  therefore  properly  before  the  court.  It  was  a  mere  slip. 
It  must  go  back. 

The  rest  of  the  court  concurring,  Rule  absolute  accordingly. 

Bernard  asked  for  the  costs  of  the  rule. 

Per  Curiam. — No  costs. 
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COLLINS  and  Others  v.  JOHNSON.    June  12. 

An  aetioB  hsring  been  brought  in  the  namee  of  twelre  persona  who  bad  formerly  been  tbare- 
holders  and  adrenturen  in  a  mine,  upon  instructione  given  to  the  attorney  hj  one  who  alleged 
himself  to  bo  parser  of  the  mine,  and  as  snob  authorised  to  sue  on  behalf  of  the  adrentorers, 
three  of  the  plaintilfs  obtained  judges'  orders  to  strike  out  their  names,  on  the  ground  that 
w  they  had  ne  intereet  in  the  matter,  and  that  their  names  had  been  need  without  their  knowledge 
or  consent 

These  orders  were  obtained  on  the  19th  of  September,  1854, — after  the  cause  bad  been  taken 
down  for  trial,  and  the  defendant  had  consequently  become  entitled  to  costs  of  the  day,  on  the 
withdrawal  of  the  record. 

On  the  5th  of  May,  1855  (three  days  only  before  the  end  of  Easter  Term),  the  defendant 
obtained  a  rule  calling  upon  the  three  plaintiffs  whose  names  had  been  struck  out  to  show 
eaaao  why  the  orders  for  that  purpose  should  not  be  rescinded,  and  upon  the  attorney  to  show 
cause  why  he  should  not  pay  the  costs  already  incurred,  and  give  security  for  the  future 
costs: — 

Held,  that  the  application  waa  too  late  for  either  purpose. 

Whether  the  court  would  under  any  circumstances  have  interfered, — quare  t 

Ak  action  was  oomm^nced  in  June,  1854,  in  the  names  of  William 
OollinB,  Israel  Bray  Pellew,  Sigitmund  Mucker^  George  Hopkins,  Tho- 
mas Smith,  Charles  Addison,  Henry  Dennis,  George  Boucher,  Daniel 
Mitchell  Davidson,  John  Drake^  John  Fields  and  Cosmo  William  Gor- 
don, against  the  defendant,  Percival  Norton  Johnson,  to  recover  the 
snm  of  212.  Ida.  for  certain  mining  machinery  and  tackle  alleged  to 
have  been  supplied  to  a  mine  called  The  East  Wheal  Bedford,  of  which 
the  defendant  was  alleged  to  be  one  of  the  adventurers  and  share- 
holders. 

On  the  8d  of  July,  1854,  an  order  was  made,  by  ^consent,  that  r,|croQ 
Mr.  John  Collins,  the  plaintifis'  attorney,  should  forthwith  declare  *- 
in  writing  to  the  defendant's  attorneys  the  profession,  occupation,  or 
quality,  and  places  of  abode,  of  the  plaintifis  in  this  action.  In  pur- 
suance of  this  order,  Mr.  Collins  furnished  the  defendant's  attorneys 
with  the  alleged  names,  residences,  and  additions  of  nine  of  the  plain- 
tiffs,— ^the  other  three,  viz.  Addison,  Dennis,  and  Boucher,  being  described 
as  ^*  travelling  abroad."  Upon  diligent  inquiry  at  the  several  addresses 
given,  it  was  found  that  all  the  parties  had  either  absconded,  or  were 
unknown,  dead,  bankrupt,  or  worse, — ^with  the  exception  of  Rucker,  Drake, 
and  Field,  who  were  persons  of  respectability,  and  whose  descriptions 
and  addresses  had  been  correctly  given. 

The  defendant  having  pleaded  never  indebted,  issue  was  joined,  and 
notice  of  trial  given  for  the  Bristol  Summer  Assises,  1854 ;  but,  before 
the  cause  was  called  on  for  trial,  the  defendant's  witnesses  being  in 
attendance,  Collins,  the  plaintiff's'  attorney,  withdrew  the  record. 

The  defendant  afterwards  obtained  a  rule  for  costs  of  the  day,  which, 
on  the  8th  of  September  following,  were  taxed  and  allowed  at  91/.  11«. 

In&mediately  after  the  taxation  of  the  above  costs,  summonses  were 
taken  out  by  Rucker,  Drake,  and  Field,  respectively,  calling  upon  the 
other  plaintifis  and  their  attorney,  and  the  defendant  and  his  attorney, 
to  show  cause  why  their  respective  names  should  not  be  struck  out  of  the 

2L 
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proceedings  in  the  cause,  on  the  ground  that  their  names  had  been  used 
as  plaintiffs  without  their  authority  or  consent.  The  summonses  were 
heard  before  Crowder,  J.,  on  the  19th  of  September,  who  made  the  fol- 
lowing orders  :— 

"  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  upon  read- 
ing the  affidavit  of  Sigismund  Rucker  and  of  Ghi^istopher  Vickry  Bridg-# 
man,  I  do  order  that  the  ^plaintiffs'  attorney  or  agent  shall  forth- 
with declare  in  writing  by  whose  authority  this  action  has  been 
brought,  and  the  name,  address,  and  description  of  the  real  plaintiff  or 
plaintiffs,  and  that  the  name  of  Sigismund  Rucker  shall  be  struck  out 
from  such  cause  as  one  of  the  plaintiffs,  on  the  ground  that  his  name 
has  been  used  as  a  plaintiff  without  his  knowledge  or  consent;  and 
that,  in  the  mean  time,  all  further  proceedings  in  this  action  shall  be 
stayed,  as  far  as  relates  to  or  can  in  any  wise  affect  the  said  Sigismund 
Rucker." 

The  orders  in  the  cases  of  Drake  and  Field  were  in  the  following 
form : — 

"  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  upon  read- 
ing the  affidavit  of  John  Drake  [John  Field],  I  do  order  that  the  name  of 
John  Drake  [John  Field]  be  struck  out  of  the  proceedings  in  this  cause, 
upon  the  ground  that  his  name  was  ori^nally  introduced  therein  witbo%t 
his  knowledge  or  consent;  and  that  in  the  mean  time  all  further' pro- 
ceedings be  stayed." 

The  affidavits  of  Rucker,  Drake,  and  Field  referred  to  in  the  above 
orders,  stated  that  they  never  authorized  any  person  or  persons  whom- 
soever to  use  their  names  as  plaintiffs  in  the  action,  or  in  luiy  way  sane* 
tioned  the  use  of  their  names,  nor  had  they  any  knowledge  of  the 
defendant,  nor  had  they  sold  or  delivered,  or  oaused  to  be  sold  or  delivered, 
any  goods  whatever  to  the  defendant,  themselves  individually,  or  jointly 
with  any  other  person ;  that  they  had  no  knowledge  of  the  faot  that  their 
names  were  made  use  of  as  plaintiffs  in  this  action  until  the  eve  of  the 
Summer  Assizes,  1854,  when  they  heard  from  the  defendant's  attorneys 
that  a  suit  was  pending  in  their  names,  whereupon  they  disclaimed  all 
knowledge  of  the  action ;  and  that  one  of  them  (Rucker)  attended  at  the 
Assizes  ut  Bristol  for  the  purpose  of  proving  that  the  action  was  brought 
without  his  authority. 

^  .q.  ^  The  names  of  Rucker,  Drake,  and  Field  having  thus  *been  struck 
^  out,  the  defendants  caused  further  inquiries  to  be  made  after  the 
other  plaintiffs,  with  a  view  to  the  enforcing  payment  of  the  taxed  costs 
of  the  day ;  but,  not  having  succeeded  in  obtaining  any  satisfactory  in- 
formation concerning  them,  they,  on  the  3d  of  February,  1855,  addressed 
a  letter  to  Collins,  the  plaintiffs'  attorney,  as  follows : — 

«( Dear  Sir, — On  making  inquiries  respecting  the  plaintiffs  who  still 
remain  upon  the  record,  we  find  that  the  particulars  of  their  residences 
which  you  furnished  on  the  Sd  of  July  last,  do  not  coatam  aecurata 
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ittformfltion  respecting  them.  We  find  that  William  Collins  never  per- 
ttanentlj  resided  in  Arlington  Street,  but  only  lodged  there  for  a  fev 
Aigbts  whilst  in  London  on  business ;  that  Pellew  vas  dead  before  the 
action  was  brought ;  and  that  Hopkins  was  not  known  at  the  address 
given,  at  the  time  the  particulars  were  furnished :  and  the  addresses 
given  of  Smith,  Addison,  Dennis,  and  Boucher,  are  obviously  so  vague, 
if  not  fictitious,  that  it  is  useless  to  advert  to  them.  We  must,  there* 
fore,  trouble  you  to  furnish  us  with  correct  information  of  the  addresses 
of  the  plaintifiis,  or  such  of  them  as  you  are  in  communication  with,  so 
as  to  comply  with  the  order  which  we  obtained.  And,  in  order  to  pre- 
vent  any  misunderstanding,  we  beg  to  give  you  notice,  that,  unless  such 
information  be  furnished  within  a  week,  we  shall  apply  to  a  judge  to 
compel  you  to  furnish  it." 

No  answer  being  given  to  this  letter,  the  defendant's  attorney  ob- 
tained another  summons  calling  upon  Collins  to  show  cause  why  he 
shottid  not  declare  in  writing  to  the  defendant's  attorney  within  four 
days  the  true  places  of  abode,  professions,  and  occupations,  or  qualities 
of  the  remaining  plaintiffs,  specifying  by  name  such  of  the  plaintiffs  as 
had,  and  such  of  them  as  had  not,  retained  the  said  Collins  to  prose- 
eute  the  said  action,  or  authorized  or  adopted  the  same.  This  sum- 
mons, which  *wa8  adjourned  for  a  few  days  at  the  request  of  r^p-qo 
Collins,  came  on  for  hearing  before  Jervis,  C.  J.,  on  the  10th  ^ 
of  March,  when  his  Lordship  made  an  order  in  the  terms  prayed.  On 
the  20th  of  March,  Collins  delivered  to  the  defendant's  attorneys,  as 
and  for  a  compliance  with  the  order,  a  memorandum  in  the  following 
terms : — 

«« In  the  Common  Pleas. 
Between  William  Collms,  Israel  Bray  Pellew,  Oeorge  Hopkins, 

Thomas  Smith,  Charles  Addison,  Henry  Dennis,  George 

Boucher,  Daniel  Mitchell  Davidson,  and  Cosmo  William 

Gordon,  plaintiffs, 

and 

Peroival  Norton  Johnson,  defendant. 
« In  compliance  with,  and  in  obedience  to,  the  order  of  the  Right 
Hon.  the  Lord  Chief  Justice  of  the  Common  Pleas,  dated  the  10th  of 
March  instant,  so  far  as  I  am  able  to  comply  with  the  same,  I  hereby 
declare  that  I  am  unable  to  state  the  places  of  abode,  professions,  occu- 
pations, or  qualities  of  the  above-named  plaintiflb,  or  of  any  or  either 
of  them,  any  further  than  I  have  already  stated  the  same  in  the  parti- 
culars dated  the  8d  of  July,  1854,  and  which  was  a  true  description  of 
the  then  places  of  abode,  professions,  occupations,  and  qualities  of  the 
said  plaintiffs,  so  far  as  I  knew  the  same ;  and  that,  since  the  making 
of  the  said  order,  I  have  used  my  best  endeavours,  and  made  every 
inquiry  in  my  power  as  to  the  places  of  abode,  professions,  occupa- 
tions>  and  qualities  of  the  said  plaintiffs,  and  each  of  them,  so  as  to 
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comply  with  the  said  order,  hot  have  been  unable  to  obtain  any  aneh 
information ;  and  that  I  believe  that  I  was,  and  am,  duly  and  legally 
retained  and  authorized  by  each  of  the  above-named  plaintiffs,  except 
the  above-named  Israel  Bray  Pellew  (who,  since  the  commencement  of 
this  action,  I  have  been  informed,  was  deceased  when  this  action  was 
*'>Q^1  ^^^^S^0«  ^^  ^commence  and  prosecute  this  action,  inasmuch  as 
^  I  was  so  retained  and  authorized  by  James  Diamond,  of  Hewton, 
near  Tavistock,  in  the  county  of  Devon,  mining  agent,  purser,  &c.,  who 
informed  me,  and  which  information  I  believed  and  still  believe  to  be 
true,  that  he  had  the  authority  of  the  above-named  plaintiffs  to  com- 
mence  this  action  for  them  and  in  their  names. 

(Signed)  «  John  Collins, 

<<  Attorney  for  the  above-named  plaintifia.*' 

Mat/nardf  in  Easter  Term  last,  obtained  a  rule  calling  upon  Rucker, 
Drake,  and  Field  to  show  cause  why  the  three  several  orders  of  the 
19th  of  September  last  should  not  be  respectively  rescinded;  and  also 
calling  upon  John  Collins,  the  plaintiffs'  attorney,  to  show  cause  why 
those  orders  should  not  be  rescinded, — or  why  he  should  not  pay  to  the 
defendant,  or  his  attorney,  the  amount  of  the  said  master *6  allocatur, 
and  why  all  further  proceedings  in  this  cause  should  not  be  stayed  until 
such  security  should  be  given  and  entered  into  by  the  said  John  Collins 
as  should  be  approved  of  by  one  of  the  masters,  for  payment  of  the 
defendant's  further  costs,  as  well  as  those  already  incurred,  or  of  such 
costs  as  he  might  thereafter  be  put  to  in  and  about  his  defence  to  this 
action. 

The  affidavits  upon  which  the  rule  was  moved,  in  addition  to  the  above 
facts,  stated,  that  the  machinery  for  the  price  of  which  this  action  was 
brought  had  formerly  been  used  at  a  mine  in  Cornwall  called  the  Grarras 
Mine,  in  which  the  several  persons  in  whose  name  the  action  was  brought 
had  been  shareholders,  but,  it  was  believed,  had  ceased  to  have  any 
property  or  interest  therein,  and  that  the  mine  and  machinery  had 
become  the  sole  property  of  one  James  Watts  Diamond,  long  before 
the  machinery  in  question  was  sent  to  the  East  Wheal  Bedford ;  that 
^f-QA-i  ^^^  machinery  was  sent  to  the  *East  Wheal  Bedford  by  Diamond, 
^  who  was  himself  a  shareholder  therein,  without  any  orders  from 
any  one;  that  the  machinery  was  never  used  at  the  last-mentioned 
mine ;  that  the  sending  thereof  to  such  last- mentioned  mine  constituted 
the  alleged  sale  and  delivery  in  respect  of  which  the 'defendant  was 
sued  in  this  action ;  that  two  other  actions  had  been  previously  brought 
by  Diamond  against  the  present  defendant,— one  in  the  name  of  one 
Northey,  the  other  in  the  name  of  one  Courtis, — ^for  goods  alleged  to 
have  been  supplied  to  the  East  Wheal  Bedford  in  November,  1851,  and 
February,  1852,  in  both  of  which  actions  the  defendant  succeeded,  on 
the  ground,  that,  although  he  had  at  one  time  been  an  adventurer  and 
sbareholder  in  the  last-mentioned  mine,  he  had  ceased  to  be  so  from 
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the  year  1849,  and  long  before  any  of  the  items  forming  the  sobject  of 
those  actions  had  been  incarred ;  that  those  two  actions  were  brought 
and  prosecuted  by  Diamond  for  his  own  purposes,  and  at  his  own 
expense,  or  upon  indemnities  given  by  him  to  the  respective  plaintiffs 
therein ;  (a)  that  the  deponent^  verily  believed  that  the  said  John  Collins 
had  always  been  aware  that  the  said  James  Watts  Diamond  had  never 
at  any  time  obtained  the  authority  or  consent  of  Rucker,  Drake,  and 
Field,  or  any  of  the  plaintiffs  in  this  action,  to  use  their  names  as  plain- 
tiffs therein,  and  that  the  action  was  in  fact  wholly  and  at  all  times  the 
unauthorized  act  and  proceeding  of  Diamond  alone,  for  his  om^n  benefit 
and  purposes  exclusively ;  that  the  deponent  verily  believed  that  the 
failure  of  the^aid  two  previous  actions  so  brought  in  the  names  of  other 
persons  by  Diamond  against  the  defendant,  and  the  grounds  of  such 
failure,  were  well  known  to  the  said  John  Collins  as  well  as  to  Diamond 
at  the  time  of  the  commencement  of  this  action,  and. that  they  both 
well  knew  that  he  had  the  like  defence  to  this  action ;  that  the  present 
action  was  purely  the  action  of  Diamond,  that  he  *alone  retained  r^rof; 
and  employed  Collins  to  bring  it,  and  that  Collins  had  no  other  *- 
client,  and  looked^to  no  other  person  than  Diamond  for  his  costs  therein  ; 
that  Diamond  alone,  and  no  other  person,  was  interested  or  concerned  in 
the  bringing  and  prosecuting  the  action,  and  that  he  brought  and  prose* 
cnted  the  same  in  the  names  of  Bucker,  Drake,  and  Field,  and  the 
other  plaintiffs  therein,  not  only  without  the  knowledge,  authority,  or 
oonseat  of  Bucker,  Drake,  and  Field,  as  sworn  by  them  as  before  stated, 
bac  also  without  the  knowledge,  authority,  or  consent  of  any  or  either 
of  the  other  plaintiffs ;  and  that  the  said  plaintiffs  did  not,  nor  did  any 
or  either  of  them  ever  at  any  time  in  any  manner  authorize  or  consent 
to  the  use  of  their  names  as  plaintiffs  in  the  action,  nor  had  they  or 
either  of  them  ever  at  any  time  adopted  the  action  or  in  any  manner 
sanctioned  or  recognised  the  use  of  their  or  any  of  their  names  as 
plaintiffs  therein,  but  they  had  all  the  same  grounds  and  reasons,  and 
had  the  same  right,  to  have  their  names  as  plaintiffs ,  struck  out  of  the 
said  action,  and  to  be  discharged  from  their  liability  to  the  said  costs 
thereinbefore  mentioned,  or  any  other  costs  incurred  in  the  action,  as 
Bucker,  Drake,  and  Field  had  at  the  time  when  their  names  were  so 
struck  out  as  aforesaid ;  that  this  action  was  brought  and  prosecuted, 
and  was  known  to  Collins  to  be  brought  and  prosecuted,  by  Diamond 
against  the  defendant  maliciously  and  vexatiously,  without  any  reason- 
able prospect  of  success,  and  for  the  purpose  of  annoying  and  harassing 
the  defendant  and  putting  him  to  further  expense  and  trouble ;  that 
the  said  paper  writing  so  delivered  in  pursuance  of  the  order  of  Jervis, 
C.  J.,  was  a  wholly  illusory  compliance  with  the  said  order,  and  of  no 
use  whatever  towards  enabling  the  defendant  to  obtain  payment  from 
the  remaining  plaintiffs  in  the  said  action,  or  any  of  them,  of  the  taxed 

(«)  See  Jobnion  v.  Dbmend,  S4  Law  Joan.  Ezdi. 
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*^QR1  ^^^^  ^^  ^^^  ^^^  ^  which  he  was  so  entitled  m  ^aforesaid,  and 
^  he  would  be  left  wholly  without  remedy  for  or  power  to  recoyer 
the  same,  unless  Collins  were  ordered  to  pay  them. 

The  cases  of  Hubbart  v.  Phillips,  11  M.  &  W.  702, f  and  Hoskins  v. 
Phillips,  16  Law  Joarn.  Q.  B.  389,  were  referred  to. 

Cause  was  shown  against  this  rule  upon  the  several  affidavits  of  Dia* 
mond,  Collins,  Bucker,  Drake,  and  Field. 

Diamond,  in  his  affidavit,  stated,  that  he  was  appointed  manager  and 
purser  to  the  Garras  Mining  Company  in  1849,  when  the  above-named 
plaintifia,(a)  or  some  of  them,  were  present  and  signed  the  cost-book  of 
the  said  company  making  the  said  appointment,  and  that  they  continued 
to  be  shareholders  or  adventurers  in  the  said  mining  company  up  to  the 
time  of  the  commencement  of  this  action,  and  that  the  said  appointment 
had  never  been  cancelled  or  revoked,  and  he  continued  to  act  under  the 
said  appointment  on  behalf  of  the  said  company  up  to  the  time  of  the 
commencement  of  the  action ;  that  he  never  was  proprietor  or  part- 
proprietor  of,  or  an  adventurer  or  shareholder  in  the  Garras  Mine,  but 
bad  acted  only  as  the  manager  and  agent  of  the  company;  that  he  had 
for  many  years  carried  on  the  business  of  a  mining-agent  and  purser, 
and  had  had  the  management  of  many  mines  in  the  counties  of  Devon 
and  Cornwall,  and  was  well  acquainted  with  the  customs  of  mining  and 
mining  companies ;  that  it  was  the  custom  for  mining-agents  and  pursers 
to  act  generally  on  behalf  of  the  adventurers  or  company  working  the 
mine,  at  their  discretion,  for  and  on  behalf  of  such  adventurers,  and  to 
*^Q71  ^^'°S  &<3tions  for  the  recovery  of  debts  *due  to  the  adventurers 
^  upon  contracts  made  with  such  agents,  and  for  such  purpose  to 
employ  attorneys,  kc. ;  that  he  had  on  several  occasions  so  acted  on 
behalf  of  the  adventurers  in  the  Garras  Mine,  and  they  had  invariably 
ratified  and  recognised  his  acts  therein ;  that,  in  pursuance  of  his  general 
authority,  he  instructed  Mr.  Collins  to  commence  an  action  in  this  court 
against  one  William  Clyma  for  a  debt  due  to  the  adventurers  in  the  said 
mine,  in  the  names  of  the  said  adventurers  in  the  said  mine  at  the  time 
such  debt  was  contracted,  and  that  the  debt  and  costs  in  the  said  action 
were  paid,  and  deponent  received  the  debt  from  Mr.  Collins  on  account 
of  the  said  adventurers;  that,  in  1852,  he,  on  behalf  of  the  adventurers 
in  the  Garras  Mine,  sold  a  horse- whim  and  other  tackle  and  machinery 
to  the  purser  of  the  East  Wheal  Bedford  Mining  Company ;  that  tbe 
defendant  was  at  that  time  a  partner  or  shareholder  in  tbe  said  East 
Wheal  Bedford  Mining  Company,  as  appeared  by  an  affidavit  of  the 
then  purser  of  the  mine,  made  by  him  in  the  cause  of  Courtis  v.  John- 
son, >in  the  Court  of  Exchequer,  wherein  he  deposed  that  the  name  of 
the  aaid  defendant  was  in  the  list  of  shareholders,  and  that  he  continued 
to  be  a  shareholder  at  the  time  of  that  deponent's  resignation  of  his 
offioB  of  purser  to  the  mine  in  1853;  that,  being  unable  to  obtain  pay- 

((a)  The  namei  of  Ruokor,  Drake;  and  Fi^.d  were  not  in  the  title  of  the  ai&d&Titi. 
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ment  of  the  price  of  the  8aid  goods  so  sold  and  delivered  to  the  East 
Wheal  Bedford  Mining  Company,  he,  in  pursuance  of  his  general  autho* 
rity  of  ajgent  of  the  Garras  Mine,  instructed  Mr.  Collins  to  commence 
this  action  in  the  names  of  the  above-named  plaintiffs  and  the  said 
Rucker,  Drake,  and  Field,  to  enforce  the  payment  of  the  said  debt 
against  the  said  defendant,  whom  he  believed  to  be  a  shareholder  and 
adventurer  in  the  East  Wheal  Bedford  Mining  Company,  and  able  to 
pay  the  debt ;  that  the  cost-book  of  the  said  Garras  Mine  had  never 
been  kept  by  the  deponent,  but  was  in  the  custody  of  one  Thomas, 
*the  secretary,  up  to  the  time  of  his  death,  and  that  Thomas  r^roo 
died  some  time  before  this  action  was  brought,  and  the  said  cost-  *- 
book  then  came  to  the  possession  of  his  executor,  who  went  abroad 
before  the  commencement  of  this  action,  and  still  remained  abroad,  and, 
consequently,  being  unable  to  obtain  access  to  the  said  cost-book,  which 
contained  the  names  and  residences  of  the  adventurers  in  the  mine, 
when  the  order  for  the  residences  of  the  plaintiffs  was  obtained,  the 
deponent  was  only  able  to  furnish  Collins  with  the  residences  of  some 
of  the  plaintiffs,  which  he  did  accordingly ;  that  the  two  former  actions 
mentioned  in  the  affidavits  upon  which  the  rule  was  obtained,  were  not 
brought  for  the  deponent's  benefit,  and  at  his  own  expense,  but  were 
brought  for  the  purpose  of  compelling  the  defendant  to  pay  his  equitable 
proportion  of  the  liabilities  of  the  mine ;  that  Collins,  the  attorney  for 
the  plaintiffs  in  this  action,  was  not  concerned  in  either  of  the  two  for- 
mer actions,  and,  to  the  best  of  the  deponent's  knowledge  and  belief, 
knew  nothing  of  the  circumstances ;  that  the  Ckirras  Mine  was  conducted 
on  the  cost-book  system,  and  there  was  no  committee  of  management 
or  board  of  directors,  and  the  deponent  was  the  sole  manager  and  pur- 
ser, but  it  was  not  his  duty  to  keep  the  transfer  or  share-book,  and  he 
had  no  correct  means  of  knowing  from  time  to  time  who  the  shareholders 
were ;  and  that  he  did  not  know  of  the  death  of  Pellew  at  the  time  of 
tbe  commencement  of  the  action,  but  that  he  had  been  a  shareholder  in 
the  said  Garras  Mine. 

Collins,  in  his  affidavit,  stated,  that  he  had  known  Diamond  for  the 
last  four  or  five  years,  and  believed  him  to  be  a  respectable  and  respon- 
sible person ;  that  he  had  on  several  occasions  been  employed  by  him  in 
the  way  of  his  profession  of  an  attorney  and  solicitor ;  that,  in  June, 
1853,  he  was  instructed  by  Diamond  to  commence  an  action  in  this 
court  against  one  William  Clyma  at  *the  suit  of  the  Garras  Mine  r^eqn 
adventurers,  for  the  recovery  of  a  balance  of  account  due  from  ^ 
him  to  the  said  adventurers,  and  that  the  deponent  accordingly,  on  the 
25th  of  that  month,  commenced  such  action  as  attorney  for  the  Garras 
Mine  adventurers,  and  that  the  debt  and  costs  in  such  action  were  paid 
by  Clyma  to  him  as  such  attorney,  and  he  duly  accounted  for  the  same 
to  Diamond  as  agent  for  the  plaintiffs  in  that  action ;  that,  on  that 
occasion,  he  was  informed  by  Diamond,  whiob  information  he  believed 


m  COLLINS  V.  JOHNSON.    T.  T.  1865. 

to  be  true,  that  the  plaititiffs  in  the  said  action  (a)  were  then  adventurers 
in  the  Oarras  Mine,  and  that  the  money  claimed  in  the  said  action  was 
due  to  them  as  such  adventurers,  and  that  he  Diamond  was  the  agent 
of  the  mine,  and  had  as  such  agent  general  authority  from  the  adven* 
turers  therein  to  appoint  an  attorney  to  commence  and  prosecute  actions 
in  their  behalf;  that  he  was  instructed  by  Diamond,  on  the  17th  of 
June  last,  to  commence  this  action  at  the  suit  and  in  the  names  of  the 
plaintiffs  and  of  Rucker,  Drake,  and  Field,  and  that  he  received  their 
names  from  Diamond,  and  had  no  other  means  of  knowing  them ;  that, 
on  that  occasion,  he  was  informed  by  Diamond,  and  believed,  that  the 
action  was  for  the  recovery  of  the  price  and  value  of  certain  mining 
machinery  and  goods  of  the  plaintiffs  and  Rucker,  Drake,  and  Field,  as 
adventurers  in  the  said  mine,  sold  and  delivered  by  him  Diamond,  as 
agent  of  the  said  mine,  and  of  the  plaintiffs  and  Rucker,  Drake,  and 
Field,  as  adventurers  therein,  to  the  adventurers  in  another  mine  called 
East  Wheal  Bedford  mine,  of  which  the  defendant  was  one,  and  that 
the  plaintiffs  and  Rucker,  Drake,  and  Field  were  the  adventurers  in  the 
Garras  Mine  at  the  time  the  said  goods  were  sold  and  delivered,  and 
that  the  money  sought  to  be  recovered  in  this  action  was  justly  due  to 
»B001  *^^^^  ^^^™  ^^^  defendant,  and  that  he  Diamond  was  still  agent 
^  of  the  mine  and  of  the  said  adventurers,  and  had  authority  to 
appoint  and  instruct  the  deponent  as  their  attorney  therein ;  that  he 
never  had  any  reason  to  believe  or  suspeot,  nor  did  he  believe  or  sospect, 
that  Diamond  had  no  authority  to  instruct  him  to  commence  and 
prosecute  the  action  in  the  names  of  the  plaintiffs  and  of  Ruoker,  Drake, 
and  Field ;  that,  upon  being  served  with  the  summons  upon  which  the 
order  of  the  3d  of  July,  1854,  was  made,  the  deponent  applied  to 
Diamond  for  information  to  enable  him  to  comply  therewith,  and  that 
Diamond  furnished  him  with  the  residences  and  additions  contained  in 
the  particulars  delivered  in  obedience  thereto,  and  that  he  delivered 
such  particulars  then  and  still  believing  that  they  contained  a  correct 
account  of  the  then  residences  of  the  plaintiffs ;  that  no  objection  was 
made  thereto  until  the  8d  of  February  last,  when  deponent  received  the 
letter  set  out  in  the  affidavit  on  which  this  rule  was  moved ;  that  the 
deponent  accordingly  applied  to  Diamond  for  further  information,  but 
was  unable  to  obtain  it ;  that,  upon  being  served  with  the  order  of  Jervis, 
C.  J.,  of  the  10th  of  March  last,  the  deponent  again  applied  to  Diamond 
for  such  information  as  would  enable  him  to  comply  therewith,  and 
urgently  requested  him  to  give  him  such  information,  but  was  informed 
by  him  that  he  was  wholly  ignorant  of  the  then  addresses  of  the  plain- 
tiffs in  the  said  order  mentioned,  and  had  no  means  of  ascertaining  the 
same,  and  that  he  thereupon  delivered  the  particulars  of  the  19th  of 
March  as  the  only  information  he  could  furnish,  and  in  so  doing  acted 
bonfi  fide,  and  with  an  earnest  desire  to  comply  with  and  obey  the  said 

(o)  Their  MiiMt  did  not  appear  in  Uie  affidavit 
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trder,  and  without  eollaaion  with  any  person ;  that,  apon  being  served 
with  the  summonses  to  strike  out  the  names  of  Rucker,  Drake,  and 
Field,  he  communicated  the  same  to  Diamond,  and  applied  to  him  for 
instructions  as  to  '^'opposing  the  same,  and  received  from  him  r^ori-t 
directions  not  to  oppose  them ;  that,  at  the  commencement  of  ^ 
this  action,  and  subsequently,  the  defendant's  attorney  was  fully 
cognisant  that  the  deponent  was  only  instructed  by  Diamond ;  that  the 
deponent  attended  at  the  last  Bristol  Assizes  for  the  purpose  of  trying 
the  cause,  and  that  the  record  was  withdrawn  in  consequence  of  the 
advice  of  counsel  that  the  production  of  the  cost-book  (which  the 
deponent  could  not  then  procure)  would  -be  necessary;  that  the 
deponent  never  was  aware  that  Diamond  had  not  the  authority  he 
assumed  to  have,  but,  on  the  contrary,  when  he  was  instructed  to  com- 
mence the  action,  he  believed,  and  still  did  believe,  that  Diamond  had, 
as  the  agent  of  the  said  mine,  general  authority  from  the  said  Rucker, 
Drake,  and  Field,  and  all  the  other  plaintiffs  (with  the  exception  of 
Pellew,  who  was  dead),  to  use  their  names  as  plaintiffs  therein,  they 
being  the  adventurers  in  the  said  mine,  and  that  he  verily  believed  that 
the  action  was  brought  and  was  prosecuted  for  the  benefit  of  the  said 
adventurers,  and  not  for  the  benefit  or  for  the  purposes  of  Diamond ; 
that  neither  the  failure  of  the  two  farmer  actions,  nor  the  reasons  or 
grounds  of  such  failure,  were  known  to  the  deponent  at  the  commence- 
ment of  this  action ;  that  the  deponent  believed  himself  to  be  retained 
and  employed  by  Diamond  as  the  agent  of  the  persons  in  whose  names 
the  action  was  brought,  and  that  he  looked  to  the  Oarras  Mine  adven- 
turers for  his  costs. 

Rucker's  affidavit  stated,  that  he  had  formerly  held  shares  in  the 
Garras  Mine,  but  that,  in  or  prior  to  the  month  of  May,  1852,  he  duly 
transferred  and  made  over  all  his  right  and  interest  therein  to  Diamond, 
for  his  absolute  use ;  that  the  deponent  was  informed,  and  believed,  that 
Davidson,  Gordon,  Field,  and  Drake  also  transferred  all  their  shares  in 
the  said  mine  to  Diamond,  who,  by  a  letter  of  the  27th  of  May,  1852, 
^acknowledged  the  receipt  of  transfers  to  himself  of  440  shares  r^gno 
from  Gordon,  440  shares  from  Davidson,  440  shares  from  Drake,  *- 
600  shares  from  Field,  and  740  shares  from  the  deponent ;  that  Dia- 
mond thenceforth  became  the  absolute  owner  of  the  said  Garras  Mine 
and  all  the  machinery  and  tackle  thereof ;  and  that  the  deponent  had 
not  since  that  period  had  any  property  in  the  said  mine,  or  in  the  ma- 
chinery or  tackle  thereof,  or  in  any  other  articles  and  things  appurtenant 
to  the  said  mine,  or  used  in  connexion  therewith. 

The  affidavits  of  Drake  and  Field  also  respectively  stated  that  they 
had  in  May,  1852,  transferred  their  shares  in  the  Garras  Mine  to  Dia- 
mond, and  had  never  since  had  any  share  or  interest  therein. 

There  were  also  affidavits  to  show  that  some  of  the  plaintiffs  had  re- 
tided,  or  were  known,  at  the  addresses  given  pursuant  to  the  order  of 
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the  Sd  of  July,  1854 :  and  likewise  affidavits  of  four  persons, — George 
Marshall,  William  Huntley  Fox,  William  Salmon  Mansell,  and  ¥r^ 
derick  Marshall, — experienced  in  mining  affairs,  stating  that  it  was  the 
constant  practice  for  the  purser  of  a  mine  to  employ  an  attorney  to 
bring  actions  in  respect  of  debts  due  to  the  adventurers  in  the  mine. 

Byleiy  Serjt.,  and  V.  Rarcaurt^  showed  cause  on  behalf  of  Collins.— 
There  is  no  pretence  for  calling  upon  Mr.  Collins  to  pay  these  costs, 
or  to  give  the  required  security.  He  had  every  reason  to  believe  that 
Diamond,  the  person  from  whom  he  received  his  instructions,  had  due 
authority  to  put  him  in  motion :  and,  indeed,  it  appears  that  all  these 
plaintiffs,  including  Rucker,  Drake,  and  Field,  once  were  adventurers  in 
the  Garras  Mine ;  and  that  it  is  the  universal  practice  for  the  purser 
of  a  mine  to  act  in  the  manner  that  Diamond  has  done.  The  question 
is  not  whether  or  not  Diamond  really  had  authority  to  employ  Collins 
*Bn^l  on  behalf  of  the  ^adventurers,  but  whether  these  parties  have 
^  not  placed  him  in  such  a  situation  that  an  attorney  might  reason- 
ably believe  he  had  such  authority.  The  case  of  Hutchinson  v.  Green- 
wood, 24  Law  Journ.  Q.  B.  2,  shows  that  the  defendant  is  not  without 
remedy  for  costs,  for  that,  under  the  circumstances,  Diamond  would  be 
liable  for  them.  It  is  true  that  was  a  case  of  ejectment:  but  the  lan- 
guage of  the  judgment  of  Lord  Campbell  is  general.  <«  Those,"  he 
says,  «<  who  come  into  court  in  another  name,  and  abuse  the  process  of 
the  court,  justly  render  themselves  liable  to  pay  costs  as  suitors.'*  The 
application  is  clearly  too  late.  All  the  facts  were  known  to  the  defend- 
ant, as  well  as  to  Rucker,  Drake,  and  Field,  many  months  before  any 
steps  were  taken  by  either  of  them,  or  any  complaint  made  of  Dia- 
mond's conduct. 

The  court  here  desired  to  bear  the  other  alternative  of  the  rule. 

Bovillj  for  Rucker,  and  L.  Temple^  for  Drake  and  Field.— Rucker, 
Drake,  and  Field  clearly  had  no  interest  and  took  no  part  in  the  action. 
The  only  question,  then,  is,  whether  the  mere  fact  of  their  names  having 
been  given  by  Diamond  to  Collins  as  parties  interested  in  the  Garras 
Mine,  and  their  names  having  been  used  as  plaintiffs  in  the  action,  enti- 
tles the  defendant  to  have  them  restored.  Formerly,  the  courts  assumed 
that  an  attorney  who  brought  an  action  had  authority  to  use  the  plain* 
tiff's  name,  and  the  party  was  left  to  his  remedy  against  the  attorney 
if  his  name  were  used  without  his  authority.  But  later  cases  have  put 
the  matter  upon  a  more  intelligible  footing.  In  Robson  v.  Eaton,  1  T. 
R.  62,  it  was  held,  that,  if  A.  be  indebted  to  B.,  and  pay  such  debt  to 
the  attorney  of  a  person  suing  A.  in  B.'s  name,  but  without  his  autho- 
rity, A.  is  notwithstanding  obliged  to  pay  B.  again ;  and  A.'s  remedy 
is  against  the  attorney,  though  such  attorney  conceived  he  was  acting 
*f%(Ul  *^^^^^  ^^^  ^^^'  authority  of  B.  In  Doe  d.  Davies  v.  Syton,  3 
•l  B.  k  Ad.  785  (E.  C.  L.  R.  vol.  28),  a  party  retained  attorneys  to 
prosecute  an  ejectment  for  D.,  and  showed  them,  as  his  warrant  for  so 
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doing,  a  power  of  attorney  purporting  to  be  execated  by  D. :  the  attor- 
neys, believing  it  genuine,  took  the  caase  to  the  assizes,  but  were 
obliged  to  withdraw  the  record :  D.,  who  had  been  made  lessor  of  the 
plaintiff,  and  was  abroad  during  the  proceedings,  disavowed  them  on 
his  return,  alleging  the  power  of  attorney  to  be  a  forgery :  the  court, 
on  motion  by  D.,  ordered  the  attorneys  to  pay  the  costs,  J),  giving 
security  to  repay  them  the  amount  if  they  should  succeed  in  an  issue 
which  the  court  directed,  and  in  which  the  attorneys  were  to  be  plain- 
tiffs and  D.  defendant,  to  try  whether  or  not  the  ejectment  was  com- 
menced or  carried  on  with  the  privity  of  D.  [Jervis,  C.  J. — That 
was  an  ejectment,  which  has  always  been  considered  an  excepted  case.] 
The  case  was  approved  of  by  the  Court  of  Exchequer  in  Hubbart 
9.  Phillips,  13  M.  k  W.  702,t  and  the  principle  acted  upon,  though 
not  a  case  of  ejectment.  The  rule  is  well  laid  down  by  Rolfe,  B.,  in 
Bayley  v.  Buckland,  1  Exch.  l,t — <«The  rule  of  law  hitherto  has 
generally  been  considered  to  be  as  stated  in  an  anonymous  case  in 
Salkeld,  86,  that  « where  an  attorney  takes  upon  himself  to  appear,  the 
eourt  looks  no  further,  but  proceeds  as  if  the  attorney  had  sufficient 
authority,  and  leaves  the  party  to  his  action  against  him :'  but  they 
qualified  it  in  Salkeld,  88,  stating  that  the  judgment  was  regular,  « but 
that,  if  the  attorney  be  not  responsible,  or  suspicious,  they  would  set 
aside  the  judgment,  for,  otherwise,  the  defendant  has  no  remedy,  and 
any  one  may  be  undone  by  that  means/  It  must  be  admitted  that 
the  reasoning  is  not  very  clear  by  which  the  court  arrived  at  the 
conclusion,  that,  in  so  doing,  they  did  justice  to  the  defendant ; 
for  the  non-responsibility  or  suspiciousness  of  the  attorney  is  but  a 
*vague  sort  of  criterion  of  safety  to  the  defendant,  and  by  the  r^./^/)!* 
hypothesis  the  defendant  is  wholly  without  blame,  and  may  not-  ^ 
withstanding  be  ruined.  It  is  true,  the  plaintiff  is  equally  blameless, 
but  then  the  plaintiff^if  the  judgment  be  set  aside,  has  his  remedy 
against  the  defendant  as  before,  and  suffers  only  the  delay  and  possible 
loss  of  costs.  We  are  disposed  to  lay  down  a  different  rule,  and  to 
confine  the  liability  of  the  defendant  to  cases  in  which  the  course  of  the 
proceedings  has  given  him  notice  of  the  action  being  brought  against 
him.  When,  therefore,  a  defendant  has  been  served  with  process,  and 
an  attorney,  without  authority,  appears  for  him,  we  think  the  court 
must  proceed  as  if  the  attorney  really  had  authority,  because,  in  that 
case,  the  defendant,  having  knowledge  of  the  suit  being  commenced,  is 
guilty  of  an  omission  in  not  appearing  and  making  defence  by  his  own 
attorney,  if  he  has  any  defence  on  the  merits.  There,  the  plaintiff  is 
without  blame,  and  the  defendant  is  guilty  of  negligence.  But,  even 
in  that  case,  if  the  attorney  be  not  solvent,  we  should  relieve  the  de- 
fendant upon  equitable  terms,  if  he  had  a  defence  on  the  merits.  If  the 
attorney  were  solvent,  it  would  not  be  unjust  to  leave  the  defendant  to 
his  remedy  by  summary  application  against  him.     On  the  other  handy 
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if  the  plaintiff,  without  serving  the  defendant,  aooepts  the  appearance 
of  an  unauthorized  attorney  for  the  defendant,  he  is  not  wholly  free  from 
the  imputation  of  negligence ;  the  law  requires  him  to  give  notice  to 
the  defendant  by  serving  the  writ,  and  he  has  not  done  so.  The  de- 
fendant there  is  wholly  free  from  blame,  and  the  plaintiff  not  so ;  and, 
upon  the  same  principle  on  which  we  before  proceeded,  we  must  set 
aside  the  judgment  as  irregular,  with  costs,  and  leave  the  plaintiff  to 
recover  those  costs,  and  the  expense  to  which  he  has  been  put,  from  the 
♦AOR!  ^^^^^4°®^^  attorney,  by  summary  proceedings.     *The   case  of 

^  Hubbart  v.  Phillips  is  an  authority  for  such  an  application."  The 
court  there  repudiate  the  notion  that  the  party  is  to  be  bound  by  the 
unauthorized  act  of  one  who  assumes  to  be  his  attorney.  [Cresswbll, 
J. — No.  They  put  it  on  the  ground  that  one  party  has  been  guilty  of 
negligence.  Here,  the  defendant  is  at  least  as  free  from  blame  as  the 
plaintiffs.  The  question  is,  who  is  to  suffer.]  There  can  be  no  reason 
why  the  burthen  should  be  cast  upon  one  whose  name  has  been  used 
without  his  authority.  [Cresswbll,  J. — Can  you  show  any  case  where 
an  attorney  bon&  fide  using  a  man's  name,  in  the  belief  that  he  had 
authority,  has  been  called  upon  to  pay  costs  ?]  In  Hoskins  v,  Phillips, 
16  Law  Journ.  Q.  B.  339,  it  was  held  that  an  attorney,  although  he 
need  not  be  instructed  by  a  plaintiff  personally,  but  may  receive  in- 
structions from  any  one  interested  in  the  action,  is  liable  to  the  defend- 
ant for  costs,  if  it  turns  out  that  the  plaintiff  is  a  non-existing  person. 
Wightman,  J.,  there  says, — <<  It  is  quite  clear  that  there  has  been  an 
attempt  to  practise  a  great  fraud  in  this  case,  and  that  a  non-existing 
person  has  been  set  up  for  plaintiff.  It  may  be  that  Mr.  B.  (the  plain- 
tiff's attorney)  is  innocent  in  the  transactions ;  but,  at  the  same  time, 
from  the  part  which  he  has  acted,  there  may  be  no  other  party  to  whom 
the  defendant  can  look  for  his  costs.  Although  an  attorney  is  not  bound 
to  be  instructed  by  the  plaintiff  himself,  yet  he  ought  to  make  proper 
inquiries,  and  he  must  take  the  consequence  if  it  turns  out  that  the 
plaintiff  is  a  non-existing  person.  Here,  the  attorney,  when  asked  for 
the  plaintiff  *8  address,  made  a  statement  which  he  should  have  ascer- 
tained to  be  correct.  It  may  be  that  he  has  been  deceived  by  Mr. 
Joseph,  and  that  he  may  recover  from  him  the  amount  of  the  costs 
when  paid."  So,  here,  it  may  be  that  Mr.  Collins  has  been  deceived 
*fi071  ^y  Diamond ;  and,  *if  so,  he  may  recover  from  him  any  costs  he 

-*  may  be  called  upon  to  pay.  The  court,  it  is  submitted,  has  gene- 
ral power  to  strike  out  of  the  record  the  name  of  a  person  that  has  been 
improperly  placed  there,  and,  as  in  Doe  d.  Davies  v.  Eyton,  make  the 
attorney  pay  the  costs.  When  the  summons  to  strike  out  the  names  of 
Rucker,  Drake,  and  Field,  was  before  the  learned  judge,  Collins  at- 
tended, but  offered  no  opposition.  The  judge,  therefore,  could  do  no 
less  than  acquiesce  in  the  prayer  of  the  summons.     He  had  authority 
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independently  of  the  34th  section  of  the  Conmon  Law  Procedare  Act, 
1852,  16  4  16  Vict.  c.  76.(a) 

There  is,  however,  another  and  an  insaperable  objection  to  this  rule. 
The  orders  for  striking  oat  the  names  of  Racker,  Drake,  and  Field, 
were  made  on  the  19th  of  September  last ;  and  the  defendant,  with 
full  knowledge,  or  means  of  knowledge,  of  all  the  circumstances,  has 
allowed  two  whole  terms,  and  almost  a  third,  to  elapse  ^before  p^/^aq 
he  comes  to  make  any  complaint.  It  would  be  hard  and  unjust  *- 
to  these  parties,  who  by  the  acquiescence  of  the  defendant  have  gone 
free  for  a  period  of  nearly  eight  months,  to  place  them  in  jeopardy 
again,  without  any  laches  on  their  part.  The  granting  of  the  orders 
was  matter  for  the  discretion  of  the  judge,  to  be  controlled  by  the 
court  only  in  the  event  of  the  defendant's  coming  in  a  reasonable  time. 
The  34th  section  of  the  15  k  16  Vict.  c.  76,  gives  large  powers  to  the 
judge ;  but  these  orders  he  had  authority  to  make  independently  of  the 
atatute. 

Slade^  Montague  Smithy  and  Matfnardy  in  support  of  the*  rule. — As 
to  the  time  within  which  an  application  of  this  sort  is  to  be  made, 
there  is  no  inflexible  rule.  It  must,  no  doubt,  be  within  a  reasonable 
time,  to  be  judged  of  by  the  surrounding  circumstances, — expense 
incurred  by  the  other  side,  or  a  subsequent  step  taken,  or  the  like. 
[Crbsswell,  J. — In  Meredith  v.  Gittens,  21  Law  Journ.  Q.  B.  278,  it 
is  distinctly  laid  down  by  all  the  court  that  an  application  to  review  a 
decision  of  a  judge  at  Chambers  must  be  made  in  the  course  of  the 
next  term  after  his  decision  is  pronounced.  The  like  had  previously 
been  held  by  the  Court  of  Exchequer  in  Orchard  v.  Moxey,  21  Law 
Journ.  Exch.  79,  n.  In  the  former  case,  the  order  was  made  in  Trinity 
Term,  1851,  and  the  motion  was  in  Hilary  Term,  1852 ;  and  in  the 
latter  also  the  order  was  in  Trinity  Term,  and  the  motion  in  the  follow- 
ing Hilary  Term.  In  the  present  case,  the  delay  has  been  even  greater ; 
for,  two  clear  terms,  and  the  greater  part  of  a  third,  have  been  suf- 
fered to  elapse.  It  did  not  appear  that  any  step  had  been  taken  in 
the  two  cases  cited.]  Those  were  cases  in  which  the  judge  made  an 
improper  exercise  of  the  discretion  which  he  had ;  and  therefore  can 

(a)  Which  enActs  that  "  U  iball  and  may  be  lawftil  for  fche  eoart  or  a  jadga,  at  asy  tima 
before  the  trial  of  any  oaa«e,  to  order  that  any  person  or  persons  not  joined  as  plaintiff  or  plain- 
tiffs in  saoh  caose,  shall  be  so  joined ;  or  that  any  person  or  persons  originally  joined  as  plaintiff 
ar  plaintiffs,  shall  be  straelc  oat  from  such  oaase,  if  it  shall  appear  to  ineh  eourt  or  jadge  that 
iqjnstioe  will  not  be  done  by  such  amendment,  and  that  the  person  or  persons  to  be  added  as 
aforesaid  consent^  either  in  person,  or  by  writing  nnder  his,  her,  or  their  hands,  to  be  so  joined, 
«r  that  the  person  or  persons  to  be  stmck  oat  as  aforesaid  were  originally  introdaeed  without  his, 
bcr,  or  their  consent,  or  that  saoh  person  or  persons  consent  in  manner  aforesaid  to  be  so  itmek 
o>it;  and  snob  amendment  shall  be  made  apon  such  terms,  as  to  the  amendment  of  the  pleadings 
f  if  any),  postponement  of  the  trial,  and  otherwise,  as  the  eourt  or  judge  by  whom  such  amend- 
aent  is  made  shall  thinlc  proper ;  and,  when  any  sueh  amendment  shall  have  been  made,  tha 
liability  of  any  person  or  persons  who  shall  have  been  added  as  co-plaintiff  or  co-plaintiffs,  shall^ 
•object  to  any  terms  imposed  aa  aforesaid,  be  the  same  as  if  such  person  or  persons  had  been 
uriginally  joined  in  such  eauie." 
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have  no  application  to  a  case  'where  the  judge  had  no  power  to  make 
*60<)1  ^^^  order  at  all.     [Gresswell,  J. — That  is  not  quite  so.     In 

^  those  cases,  the  judges,  conceiving,  upon  the  authority  of  Jones 
V.  Harrison,  6  Exch.  328,t  2  L.  M.  &  P.  257,  and  Latham  v.  Spedding, 
17  Q.  B.  440  (£.  G.  L.  B.  vol.  79),  that  thej  had  a  discretion  to  allow 
or  disallow  costs  under  the  county  court  act  13  k  14  Vict.  c.  61,  s.  13, 
had  refused  to  allow  them.  But  this  court  afterwards,  in  Macdougall  v. 
Patersen,  11  G.  B.  755  (E.  G.  L.  R.  vol.  73),  held  that  the  judges  had 
no  discretion :  and  the  Gourt  of  Queen's  Bench  afterwards  acquiesced  in 
that  view.]  In  Griffin  v.  Bradley,  6  G.  B.  722  (E.  G.  L.  B.  vol.  60), 
the  court  do  not  affect  to  lay  down  any  precise  limit  of  time  within  which 
an  Application  to  rescind  an  order  should  be  made ;  though  the  judgment 
of  Wilde,  G.  J.,  would  seem  to  point  to  twelve  months  as  the  reasonable 
limit.  In  July,  1854,  the  plaintiffs'  attorney  complies  with  the  order  for 
the  names  and  descriptions  of  the  several  plaintiffs,  in  the  manner  men- 
tioned in  the  affidavits.  Inquiries  were  made,  and,  finding  that  Rucker) 
Drake,  and  Field  were  correctly  described,  and  were  responsible  persons, 
the  defendant  was  satisfied.  The  cause  went  down  to  trial  at  the  Bristol 
Assizes,  when  the  attorney  for  the  plaintiJBTs  withdrew  the  record, — pro- 
bably because  he  found  Bucker  there  subpoenaed  as  a  witness  on  behalf 
of  the  defendant.  The  orders  for  removing  the  names  of  Bucker,  Drake, 
and  Field  from  the  record,  were  not  obtained  until  the  19th  of  September, 
which  was  after  the  defendant's  costs  of  the  day  had  been  taxed  and  allowed. 
After  the  making  of  these  orders,  the  defendant  caused  further  inquiries 
to  be  made  as  to  the  remaining  plaintiffs,  and,  not  being  able  to  obtain 
any  satisfactory  information,  but  having  found  that  one  of  the  plaintiffs 
had  died  before  the  commencement  of  the  action,  that  two  of  them  were 
absconding  bankrupts,  and  the  rest  not  known  at  the  addresses  given, 
the  defendant  made  further  application  to  the  plaintiffs'  attorney  on  the 
*fiim  ^^  *^^  February,  and  on  the  10th  of  March  obtained  an  order, 

-*  for  more  specific  information,  which  the  plaintiffs'  attorney  pro- 
fessed himself  unable  to  comply  with:  and  this  motion  was  made  in  the 
next  term.  Under  these  circumstances,  it  is  submitted,  no  laches  can  be 
imputed  to  the  defendant,  and  that  he  is  entitled  to  have  this  rule  made 
absolute  to  restore  the  names  of  Bucker,  Drake,  and  Field,  or  in  the 
terms  prayed  as  against  Gollins.  [Jervis,  G.  J. — ^You  take  your  chance 
of  getting  your  remedy  from  the  other  parties,  and,  failing  that,  you 
now  wish  to  resort  back  to  the  three  who  were  released  eight  months 
ago.]  These  parties  knew  before  the  causqjrent  down  to  trial  that  their 
names  were  being  used ;  and  costs  had  become  due  to  the  defendant 
before  they  applied  to  have  their  names  struck  out.  Under  these  cir- 
cumstances, it  is  submitted,  the  judge  had  no  power  to  make  the  orders* 
At  common  law,  clearly  he  had  none :  and  the  34th  section  of  the  Gom- 
mon  Law  Procedure  Act,  1852,  was  never  intended  to  apply  to  such  a 
case,  but  merely  to  remedy  defects  arising  from  misjoinder  or  non-joinder 
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of  parties.  Before  the  statute,  the  court  would  not  interfere  to  relieve 
a  plaintiff  whose  name  had  been  used,  unless  it  appeared  that  the  attor«> 
ney  was  insolvent.  In  Anonymous,  1  Salk.  86,  Lord  Holt  says :  ^'  The 
course  of  this  court  is,  where  an  attorney  takes  upon  him  to  appear,  the 
court  looks  no  further,  but  proceeds  as  if  the  attorney  had  sufScient 
authority,  and  leaves  the  party  to  his  action  against  him."  Again,  Anony* 
mous,  1  Salk.  88,  where  an  attorney  appeared,  and  judgment  was  entered 
against  his  (supposed)  client,  and  he  having  no  warrant  of  attorney,  the 
question  was,  whether  the  court  could  set  aside  the  judgment :  and  they 
said :  '^  If  the  attorney  be  able  and  responsible,  we  will  not  set  aside 
the  judgment.  The  reason  is,  because  the  judgment  is  regular,  and  the 
plaintiff  ought  not  to  suffer,  for  there  is  no  fault  in  him ;  but  if  the  attor- 


ney *be  not  responsible,  or  suspicious,  we  will  set  aside  the  judg- 
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ment ;  for,  otherwise,  the  defendant  has  no  remedy,  and  any  one 
may  be  undone  by  that  means."  [Crowder,  J. — That  authority  was 
cited,  and  disregarded,  in  Doe  d.  Davies  v.  Eyton,  3  fi.  &  Ad.  785  (E. 
0  L.  B.  vol.  28).  It  would  be  manifestly  unjust  that  a  defendant  should 
loue  the  security  of  a  particular  plaintiff.  But,  on  the  other  hand,  is  it 
just  that  a  plaintiff  should  suffer  from  having  his  name  used  without 
his  knowledge  or  sanction?]  This  court  adopted  the  authority  of  1 
Salk.  88,  in  Stanhope  v.  Firmin,  S  N.  C.  301  (E.  C.  L.  R.  vol.  82),  4 
Scott,  39. 

Then,  as  to  that  part  of  the  rule  which  calls  upon  Collins  to  pay  costs, 
— justice  manifestly  requires  that  the  rule  should  be  made  absolute  to 
that  extent,  if  the  names  of  Rucker,  Drake,  and  Field  are  not  restored. 
This  is  the  third  action  which  has  been  brought  against  Johnson  at  the 
instigation  of  Diamond.  [Cresswell,  J. — Was  Collins  the  attorney 
in  those  actions  ?]  No.  [Crbsswbll,  J. — What,  then,  have  they  to  do 
with  the  present  question  ?]  The  circumstance  of  other  actions  having 
been  brought,  and  their  result,  shows  that  there  is  no  cause  of  action 
against  the  defendant  at  the  suit  of  these  plaintiffs,  and  that  the  whole 
proceeding  is  vexatious  on  the  part  of  Diamond,  and  that  this  is  sub- 
stantially Diamond's  action.  [Jbrvis,  C.  J. — You  ask  for  an  order 
against  Collins,  provided  you  fail  upon  the  other  branch  of  the  rule. 
If  my  Brother  Crowder's  orders  were  right,  what  pretence  is  there  for 
calling  upon  Collins?  And,  suppose  we  should  think  my  Brother 
Crowder  was  wrong,  but  that  you  are  precluded  by  your  laches  from 
coming  to  set  the  orders  aside,  how  can  we  make  your  rule  absolute 
against  Collins?]  There  are  many  cases  where  the  attorney  has  been 
compelled  to  pay  costs,  where  he  has  taken  proceedings  without  taking 
care  to  arm  himself  with  the  requisite  authority.  [Crbsswell,  J. — 
Must  we  not,  before  we  visit  *the  attorney  with  costs,  satisfy  ^^^^  „ 
ourselves  that  he  has  wilfully  abused  the  process  of  the  court  ?]  *- 
An  attorney  is  bound,  before  he  puts  the  law  in  motion,  to  see  that  he 
has  competent  authority  to  do  so.     The  authorities  to  this  effect  are 
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diatinct :  Gynn  v.  Eirby,  1  Stra.  402  (recognised  by  Abbott,  G.  J.,  in 
Johnson  v.  Btrley,  5  B.  &  Aid.  542  (E.  G.  L.  R.  vol.  7);  Doe  d. 
Davies  v.  Eyton,  3  B.  &  Ad.  785  (E.  G.  L.  R.  vol.  28) ;  Hammond  v. 
Thorpe,  1  0.  M.  4;  R.  64,t  4  Tyrwh.  838,  2  Dowl.  P.  G.  721 ;  Mndry 
V.  Newman,  1  G.  M.  &  R.  402,t  4  Tyrwh.  1023 ;  Hubbart  r.  Phillips, 
18  M.  &  W.  702. t  And  the  same  rule  is  adopted  in  equity:  Allen  v. 
Bone,  4  Beavan,  493 ;  Grossley  v.  Crowther,  21  Law  Journ.  Ghan.  565, 
— the  onus  of  showing  that  he  has  the  plaintiff's  authority  resting  upon 
the  attorney:  Maries  v,  Maries,  28  Law  Joarn.  Chan.  154. 

Upon  the  whole,  therefore,  it  is  submitted  that  the  defendant  is 
either  entitled  to  have  the  names  of  Rucker,  Drake,  and  Field  restored, 
or  to  have  the  rule  made  absolute  in  the  other  alternative  against  Gol* 
lins. 

Jbrvis,  G.  J. — Upon  the  best  consideration  that  I  am  able  to  bring 
to  this  case,  I  think  the  defendant  is  precluded  by  the  lapse  of  time 
which  has  taken  place  from  objecting  to  the  orders  of  my  Brother 
Crowder  for  striking  out  the  names  of  the  three  plaintiffs,  Rucker, 
Drake,  and  Field.  I  cannot  assent  to  the  doctrine  propounded  by  Mr. 
Maynard,  that  the  rule  as  to  lapse  of  time  applies  only  to  those  cases 
where  the  judge  at  Ghambers  makes  an  order  in  the  proper  exercise  of 
his  discretion,  and  not  to  a  case  where  he  had  no  power  or  discretion 
to  make  an  order  at  all.  Here,  the  judge  acted  as  if  he  had  authority. 
I  quite  agree  with  the  case  of  Meredith  v.  Gittens,  21  Law  Journ.  Q. 
B.  273,  where  Lord  Gampbell  says  « it  is  a  very  wholesome  rule  thst  all 
applications  to  review  the  decision  of  a  judge  at  Ghambers  should  be 
*R1^1  ™^^^  ^^  ^^^  ensuing  term ;"  my  ^Brother  Erie  adding  that  it  is 
^  an  ^^established  rule."  Without,  therefore,  deciding  whether 
the  course  adopted  by  my  Brother  Growder  was  right  or  wrong,  it  is 
enough  to  say  that  the  defendant's  application  to  review  his  decision 
is  too  late. 

Then,  as  to  the  other  alternative  of  the  rule, — it  seems  to  me  that  it 
is  open  to  two  answers.  If  my  Brother  Growder  was  wrong  in  making 
the  orders  to  strike  out  the  names  of  Rucker,  Drake,  and  Field,  there 
can  be  no  reason  why  his  mistake  should  be  visited  upon  Gollins.  But 
I  think  the  same  answer  may  be  given  to  this  as  to  the  other  part  of 
the  rule,  vis.,  that  the  defendant  has  precluded  himself  by  his  laches. 
He  knew  the  ground  of  his  complaint  against  GolKns  eight  months  ago. 
He  had  no  right  to  wait,  and  take  his  chance  of  obtaining  his  costs 
from  the  plaintiffs  who  remained  upon  the  record,  and  then,  upon  finding 
them  insolvent,  turn  round  upon  Gollins.  Instead  of  acquiescing  so 
long,  he  ought  to  have  asserted  his  claim  promptly.  Parties  who  think 
proper  to  sleep  upon  their  rights,  if  they  have  them,  and  only  wake  up 
at  the  eleventh  hour,  are  not  entitled  to  any  favour  at  the  hands  of  the 
court. 

CfiBSSWiiLL,  J. — ^I  am  of  the  same  opinion.    The  case  of  Meredith  9* 
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Gittens  in  the  Queen's  Beneb,  cannot  be  distingnisbed  from  tbe  present. 
And  that  was  preceded  by  a  case  in  tbe  Exchequer,  of  Orchard  v.  Mozey. 
In  each  of  those  cases,  the  delay  of  two  terms  was  held  to  be  a  fatal 
objection  to  the  party's  right  to  call  upon  the  court  to  review  the  deci- 
sion,— treating  the  refusal  of  the  judge  to  make  an  order  for  the  allow- 
ance of  the  plaintiflTs  costs  under  the  statute  18  k  14  Vict.  c.  61,  s.  18, 
as  an  order  that  he  should  not  have  them.  Here,  the  defendant  has 
allowed  two  whole  terms,  and  almost  a  third,  to  elapse  before  coming  to 
the  court  to  complain  *of  the  orders  for  striking  out  the  names  r^c^^-ij, 
of  Rucker,  Drake,  and  Field.  I  think  he  must  be  taken  to  hare  *- 
waived  any  right  he  might  have  had  to  object  to  the  learned  judge's 
jurisdiction  to  make  those  orders.  And,  as  he  during  all  that  time 
abstained  from  making  any  application  against  Collins,  I  think  he  ought 
BOW  to  be  left  to  such  remedy  as  he  may  have,  other  than  the  summary 
remedy  sought  by  the  latter  branch  of  this  rule. 

The  rest  of  the  court  concurring.  Rule  discharged. 

Byle$f  Serjt.,  asked  that  the  rule  might,  as  against  Collins,  be  dis- 
charged without  costs. 

Per  Curiam. — Under  all  the  drcumstances,  we  do  not  think  the 
defendant  should  be  called  upon  to  pay  costs. 

Rule  discharged,  without  coats. 


JONES  V.  ORCHARD.    June  11. 

A.  entered  into  a  recognisance  of  bail  for  B.  on  the  removal  by  certiorari  of  an  indictment 
f»r  eosaplraoy  from  the  Central  Criminal  Court  to  the  Queen's  Bench.  B.  was  eonrieted,  and 
the  recognbanee  was  estreated  for  the  non-paymenf  of  the  pro9€eutof'§  co9U :— Held,  thaJt  A. 
might  maintain  an  action  against  B.  as  npon  an  implied  indemnity. 

This  was  an  action  to  recover  40L  4s.,  the  amount  of  two  bills  of 
exchange,  and  the  farther  sum  of  4(M.  for  money  paid,  and  upon  an 
account  stated. 

Tbe  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  at  West- 
minster in  this  term.  As  to  the  counts  upon  the  bills,  there  was  no 
defence ;  as  to  the  rest,  the  circumstances  were  as  follows : — The 
defendant  had  been  indicted  at  the  Central  Criminal  Court,  with  ^^„^ . 
*another»  for  a  conspiracy.  The  indictment  was  removed  to  the  ^ 
Court  of  Queen's  Bench,  and,  at  the  defendant's  request,  the  plsintiff 
entered  into  a  recognisance  in  the  sum  of  402.  in  the  following  form : — 

«« England  (to  wit).  Be  it  remembered,  that,  on  the  24th  day  of  De- 
cember, in  the  16th  year  of  the  reign  of  our  sovereign  lady,  Victoria, 
by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain  and  Ire- 
landp  Queen,  Defender  of  the  Faith,  William  Henry  Orchard,  of,  &o., 
John  Jones,  of,  &c.,  and  Bernard  Lintott,  of,  &c.,  come  before  me.  Sir 
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Charles  Crompton,  knight,  one  of  Her  Majesty's  jastices  of  the  Ooort 
of  Queen's  Bench,  and  acknowledge  to  owe  our  said  lady  the  Queen  the 
several  sums  following,  that  is  to  say,  the  said  William  Henry  Orchard 
the  sam  of  80Z.,  and  the  said  John  Jones  and  Bernard  Lintott  the  sum 
of  402.  each,  of  lawful  money  of  Great  Britain,  to  be  levied  upon  their 
several  goods  and  chattels,  lands  and  tenements,  to  Her  Majesty's  use ; 
upon  condition,  that,  if  the  said  William  Henry  Orchard  shall  appear 
in  Her  Majesty's  Court  of  Queen's  Bench  at  Westminster  on*the  11th 
day  of  January  next,  and  shall  plead  to  all  and  singular  indictments  of 
whatsoever  conspiracies  whereof  he  and  another  stand  indicted,  and  at 
his  own  proper  costs  and  charges  shall  cause  and  procure  the  issue  or 
issues  that  may  be  joined  thereon  to  \)e  tried  in  the  same  term,  or  at 
the  sitting  of  Nisi  Prius  to  be  holden  after  the  same  term,  in  and  for 
the  county  of  Middlesex,  if  the  said  court  shall  not  appoint  any  other 
time  for  the  trial  thereof,  and,  if  the  said  court  shall  appoint  any  other 
time,  then  at  such  other  time,  and  shall  give  due  notice  of  such  trial  to 
the  prosecutor  or  his  attorney,  and  shall  personally  appear  from  day  to 
day  on  the  trial  of  the  said  indictment,  and  not  depart  until  he  shall  be 
discharged  by  the  court  before  whom  such  trial  shall  be  had ;  and  shall 
appear  from  day  to  day  in  the  said  Court  of  Queen's  Bench  at  West- 
*6161  ™^°^^^^»  ^^^  not  depart  until  discharged  *by  such  last-mentioned 
•^  court ;  then  this  recognisance  to  be  void,  or  else  to  remain  in  full 
force." 

The  defendant,  having  appeared  and  pleaded  to  the  indictment  in  the 
Court  of  Queen's  Bench,  was  tried  and  convicted  in  his  absence ;  and 
the  recognisance  entered  into  by  the  present  plaintiff  having  been 
estreated  for  non-payment  by  the  defendant  of  the  prosecutor's  costs, 
the  plaintiff  now  brought  this  action  upon  the  indemnity  implied  by 
law. 

The  estreat  was  as  follows: — «< Because  the  said  William  Henry 
Orchard  did  not  pay  to  the  prosecutor  his  costs  taxed,  according  to  the 
course  of  the  said  court,  upon  an  indictment  against  him  and  another 
for  certain  conspiracies  and  misdemeanours  whereof  they  were  con- 
victed, as  by  the  coarse  and  practice  of  the  said  court  he  ought  to  have 
done,  but  made  default." 

A  verdict  having  been  found  for  the  plaintiff,  damages  80/.  4«., 

&,  Francis,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
reduce  the  damages  by  the  sum  of  402.,  and  to  enter  the  verdict  for  the 
defendant  upon  the  indebitatus  counts,  on  the  ground  that  there  was  no 
implied  indemnity  on  the  defendant's  part  to  repay  the  plaintiff  the 
amount  of  the  estreated  ;*ecognisance.  He  submitted,  that,  although 
such  an  implied  indemnity  would  arise  in  the  case  of  bail  in  a  civil 
action,  it  was  contrary  to  public  policy  that  it  should  exist  in  a  crimi- 
nal case.    [GrbsswslIi,  J. — Was  there  any  condition  in  the  recogni- 


16  COMMON  BENCH.    (7  J.  SCOTT.)  616 

Mmce  for  payment  of  costs?]  None.(a)  The  object  *of  the  r^/ti^ 
recognisance  is,  to  insure  the  personal  attendance  of  the  party  '- 
at  the  trial.  That  object  would  be  defeated  in  many  cases,  if  this  sort 
of  implied  indemnity  existed.  [Cressweli*,  J. — The  estreat  here  is  not 
for  non-appearance  of  the  accused,  but  for  non-payment  of  the  costs.] 
Payment  of  costs  forms  one  part  of  the  consideration :  but,  if  the  other 
part  is  contrary  to  public  policy,  the  whole  is  void.  The  main  object 
of  the  recognisance  is,  to  procure  the  accused  to  appear  and  plead :  the 
payment  of  costs  is  a  mere  incident  to  that  main  object.  [Cresswell, 
J. — ^The  main  object  of  the  recognisance,  I  should  say,  is,  that  the  pro- 
aecutor  shall  not  be  put  to  costs  by  the  removal  of  the  indictment.] 

A  rule  nisi  having  been  granted, 

FtTdason  showed  cause. — The  plaintiff  having,  at  the  request  of  the 
defendant,  entered  into  a  recognisance  one  object  of  which  was  that 
the  defendant  should  pay  the  taxed  costs  incurred  by  the  prosecutor, 
and  having  been  compelled,  in  consequence  of  the  defendant's  r«/«^o 
^default,  to  pay  the  amount,  is  clearly  entitled  to  maintain  an  '- 
action  to  recover  it  back.  There  is  nothing  illegal,  nothing  contrary 
to  morality  or  public  policy,  in  the  transaction.  In  all  cases  where  a 
man  enters  into  a  legal  obligation  to  pay  money  for  another,  at  his 
request,  so  soon  as  the  payment  is  made,  an  implied  promise  arises  on 
the  part  of  the  latter  to  repay  it.  [Maule,  J. — This  is  very  like  the 
case  of  Lewis  v.  Campbell,  8  G.  B.  541  (E.  G.  L.  R.  vol.  65).  There, 
A.,  being  indebted  to  B.,  gave  him  an  order  upon  C,  his  agent,  who, 
upon  its  being  presented,  declined  to  pay  it,  but  said  he  would  set  it 
off  against  a  larger  debt  due  from  B.  to  one  D.,  for  whom  C.  was  autho- 
rized to  collect  debts.  C.  accordingly  credited  D.  with  the  amount 
mentioned  in  the  order,  and  debited  the  account  of  D.  with  that 
amount ;  and  D.  afterwards  gave  A.  a  letter  of  indemnity  against  any 
proceedings  B.  might  take  against  him  in  respect  of  his  debt.  B. 
having  subsequently  sued  A.,  and  obtained  judgment  against  him  (the 
action  being  defended  in  A-'s  name  by  D.),  A.  paid  the  amount,  to 

(a)  The  reeognisanco  under  the  eUtate  5  A  6  W.  A  M.  o.  11,  s.  2,  5  A  6  W.  4,  e.  S3,  and  ihe 
rule  of  Eiuiter  Term,  15  Vict  (1852), — as  this  was, — was  not  in  (er»M  conditioned  for  pnymenc  of 
eosta :  but  the  eifect  was  the  same ;  the  bail  were  eqaallj  liable  for  the  oosta,  though  not  men- 
tioned :  8.  3. 

The  reeogntsanoe  now  taken  doet  contain  a  condition  for  payment  of  costs.  See  the  19  A  17 
Viet  e.  30,  s.  5,  which,  after  reciting  that  *'  it  is  expedient  to  make  further  provision  for  pre- 
▼enting  the  vexatious  remoral  of  indictments  into  the  Court  of  Queen's  Bench,"  enacts,  *'  thai 
whenever  any  writ  of  eertiorari  to  remove  an  indictment  into  the  said  court  shall  bo  awarded  at 
the  insuince  of  a  defendant  or  defendants,  the  recognisance  now  by  law  required  to  be  entered 
into  before  the  allowance  of  such  writ,  shall  contain  the  further  provision  following,  that  is  to  say, 
that  the  defendant  or  defendants,  in  case  he  or  they  shall  be  convicted,  shall  pay  to  the  pro- 
secutor  his  costs  incurred  subsequent  to  the  removal  of  such  indictment;  and,  whene%'er  any  such 
writ  of  eertiorari  shall  be  awarded  at  the  instance  of  the  prosecutor,  the  said  prosecutor  shall 
enter  into  a  recognisanoe  (to  be  acknowledged  in  like  manner  as  is  now  required  in  eases  of  writf 
of  certiorari  awarded  at  the  instance  of  a  defendant)  with  the  condition  following,  that  is  to  say, 
that  the  said  prosecutor  shall  pay  to  the  defendant  or  defendants,  in  case  he  or  they  siiall  be 
acquitted,  his  or  their  oosta  incurred  subsequent  to  such  removaL" 
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avoid  an  execution.  It  was  beld,  that  the  eircumstances  raised  an  im- 
plied request  by  D.  to  A.  to  pay  the  money ;  and  that  the  sum  so  paid 
was  recoverable  against  D.  in  an  action  for  money  paid  by  A.  to  D.'a 
use.  Jervis,  C.  J. — It  is  clear,  that,  if  this  had  been  the  case  of  a 
civil  indemnity,  an  action  for  money  paid  would  lie.  But  the  question 
is,  whether  it  will  in  a  criminal  case.  At  what  time  does  the  contract 
to  indemnify  arise  ?]  At  the  time  the  plaintiff  is  compelled  to  pay  the 
money :  Maxwell  v.  Jameson,  2  B.  &  Aid.  51.  [Mauls,  J. — The  de- 
fendant requests  the  plaintiff  to  enter  into  the  recognisance ;  the  plain- 
tiff acts  upon  that  request,  and  afterwards,  in  consequence  of  his  so 
doing,  becomes  liable  to  pay  a  sum  of  money,  and  pays  it.  If  this  took 
place  in  a  civil  case,  according  to  Lewis  v.  Campbell  a  contract  on  the 
defendant's  part  to  repay  the  amount  is  implied.]     In  Pawle  v.  Gnnn, 

*6191  *  ^'  ^*  **^^  ^^*  ^'  ^*  '^'  ^®^*  *^^'  ^  ®*^^"'  ^^^'  *^®  plaintiff 
^  having,  at  the  defendant's  request,  entered  into  a  contract  for 

the  purchase  of  Spanish  bonds,  to  be  delivered  at  a  future  day,  and 
having  afterwards  paid  the  price,— it  was  held,  that  the  defendant 
could  not,  in  answer  to  an  action  for  the  money  paid  to  his  use,  object 
that  the  contract  was  not  in  writing,  as  required  by  the  statute  of 
frauds,  29  Gar.  2,  c.  3,  s.  17.(a)  (<I  agree,"  said  Tindal,  G.  J.,  ««that, 
in  order  to  maintain  an  action  for  money  paid  to  the  defendant's  use, 
the  plaintiff  must  prove  either  that  the  money  was  paid  by  compulsion 
of  law  for  the  benefit  of  the  defendant,  or  at  his  express  request ;  and, 
in  order  to  show  a  payment  by  oompulsion  of  law,  he  must  show  such 
a  contract  as  the  law  will  enforce.  But  it  is  unnecessary  to  decide 
whether  or  not  the  contract  between  the  plaintiff  and  Hitchcock  was 
of  that  description,  because  this  money  was  paid  on  what  amounts  of 
necessity  to  a  request  on  the  part  of  the  defendant :  and,  when  the 
employer  has  assented,  as  here,  to  a  payment  by  his  agent,  no  case  has 
gone  the  length  of  saying  he  may  repudiate  such  payment.  If  a  per- 
son were  to  request  another  to  pay  money  to  a  charity, — a  payment 
which  could  not  be  enforced  by  law ;  could  it  be  contended  that  an 
action  would  not  lie  against  him  for  money  paid?*'  [Jervis,  G.  J. — 
By  the  recognisance  you  personally  undertake  that  the  prosecutor's 
costs  shall  be  paid.  Where  is  the  implied  contract  to  indemnify  arising 
from  the  non-payment  ?]  The  recognisance  is  given  under  the  5  &  6 
W.  &  M.  c.  11,  s.  2.  [Cresswell,  J. — The  liability  to  costs  arises  on 
s.  3«  which  enacts,  «<  that,  if  the  defendant  prosecuting  such  writ  of 
certiorari  be  convicted  of  the  offence  for  which  he  was  indicted,  that 
then  the  said  Gourt  of  King's  Bench  shall  give  ^reasonable  costs 


*620] 


to  the  prosecutor,  if  he  be  the  party  grieved  or  injured,  or  be  a 


justice  of  the  peace,  mayor,  bailiff,  constable,  headborough,  tything- 
man,  churchwarden,  or  overseer  of  the  poor,  or  any  other  civil  officer, 

(•)  Sm  Knight  V,  Camben,  15  C.  B.  602  (B.  G.  L.  R.  roL  80),  Knight «.  Fltoh,  15  C.  B.  5M. 
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who  shall  prosecate  upon  the  account  of  any  fact  committed  or  done, 
that  concerned  him  or  them,  as  officer  or  officers,  to  prosecute  or  pre- 
sent, which  costs  shall  be  taxed  according  to  the  course  of  the  said 
court,  and  that  the  prosecutor,  for  the  recoverj  of  such  costs,  shall, 
within  ten  days  after  demand  made  of  the  defendant,  and  refusal  of 
payment,  on  oath,  have  an  attachment  granted  against  the  defendant 
by  the  said  court  for  such  his  contempt ;  and  that  the  said  recognuanee 
shall  net  he  discharged  till  the  easts  so  taxed  shall  be  paid.**  In  The 
King  V.  Turner,  3  B.  4  C.  160  (E.  C.  L.  R.  vol.  10),  4  D.  *  R.  816 
(E.  G.  L.  R.  vol.  16),  it  was  held,  that,  if  a  defendant  remove  an  indict- 
ment into  the  Queen^s  Bench  by  certiorari,  giving  the  usual  recogni- 
sance under  the  above  statute,  and  he  be  found  guilty,  and  die  before 
the  day  in  banc,  his  bail  are  liable  to  pay  the  costs.]  The  bail  are  not 
called  upon  by  the  recognisance  to  pay  costs.  The  plaintiff  has  done 
all  that  the  recognisance  required  of  him :  he  has  procured  Orchard  to 
appear  and  plead  to  the  indictment;  and  Orchard  has  been  tried. 
[Maulb,  J. — The  bail  are  liable  to  pay  the  prosecutor's  costs, 
although  there  is  no  undertaking  to  that  effect  in  the  recognisance : 
The  Queen  v.  Hawdon,  1  Q.  B.  464  (E.  C.  L.  R.  vol.  41),  1  Gale 
k  D.  135,  9  Dowl.  P.  G.  1007.  The  Grown  and  the  public  have 
a  right  that  the  bail  should  be  persons  of  ability  and  vigilance  suffi- 
cient to  secure  the  appearance  and  prevent  the  absconding  of  the 
delinquent.  If  they  are  indemnified,  they  stand  in  a  different  posi* 
tion  as  to  their  interest  to  that  purpose  than  they  otherwise  would  do. 
Crbsswell,  J. — Do  you  obtain  sureties  in  addition  to  the  party's  own 
responsibility,  if  the  bail  are  indemnified  ?  Jervis,  G.  J. — ^Assuming 
that  an  express  promise  to  indemnify  would  be  bad,  can  a  promise  to 


^indemnify  be  implied  ?  As  to  the  non-appearance  of  the  defend- 
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ant,  there  can,  I  apprehend,  be  little  doubt :  but  a  very  different 
question  may  arise  as  to  the  costs ;  and  here  the  recognisance  was  es-* 
treated  only  because  Orchard  failed  to  pay  the  costs.]  As  to  the  eoeta,. 
the  payment  was  clearly  a  payment  for  the  benefit  of  the  defendant,  and 
there  is  no  such  illegality  in  the  contract  as  to  prevent  an  indemnity 
being  implied  by  law.  In  Bleaden  v.  Charles,  7  Bingh.  246  (E.  G.  L. 
R.  vol.  20),  5  M.  &  P.  14,  H.  deposited  with  the  defendant  as  a  security 
for  goods  sold,  a  bill  accepted  by  the  plaintiff,  for  which  the  plaintiff  had 
received  no  value.  H.  afterwards  paid  for  the  goods,  and  asked  for  the 
restoration  of  the  bill;  but  the  defendant  endorsed  it  for  value  to  0., 
who  sued  the  plaintiff,  and  recovered :  and  it  was  held,  that  the  plaintiff 
might  recover  of  the  defendant  the  amount  of  the  bill,  in  an  action  for 
money  paid  to  the  use  of  the  defendant,  but  not  the  costs  of  the  action 
by  G.  against  the  plaintiff.  Tindal,  G.  J.,  said :  '*  It  is  clear,  that,  after 
Hay  had  paid  the  defendant  for  the  goods,  the  endorsement  of  the  bill 
by  the  defendant  was  wrongful,  and  the  payment  by  the  plaintiff,  upon 
Henderson's  suing  him,  compulsory.  There  has  been,  therefore,  a  com- 
VOL.  XVI. — 53 
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pvkory  pftyment  by  tbe  plaintiff  indueed  by  an  aet  of  the  defendant, — 
an  act  of  which  he  has  had  the  full  benefit.  That  is  money  paid  to  the 
defendant's  use.  If  the  defendant  had  sued  the  plaintiff  on  the  bill,  the 
circumstances  under  which  it  was  deposited,  and  the  payment  by  Hay^ 
would  have  been  a  good  answer  to  the  action :  it  would  be  singular,  there- 
fore, if  he  could  put  the  bill  in  circulation,  and  make  the  plaintiff  pay 
the  amount  for  his  benefit,  indirectly,  without  rendering  himself  liable  to 
repayment."  The  obligation  to  pay  costs  stands  clear  of  the  objection 
founded  on  public  policy. 
♦6221       ^*  JFranci$j  in  support  of  his  rule.— The  question  is  ♦whether 

-^  there  can  be  any  implied  indemnity  in  such  a  case  as  this,  or 
whether  the  policy  of  the  law  does  not  prevent  such  an  implication  from 
arising.  The  object  of  the  recognisance  is,  to  insure  the  production  of 
the  offender.  If  the  indictment  had  remained  in  the  court  below,  the 
prosecutor  would  have  had  his  costs  out  of  the  consolidated  fund.  [Cress- 
WBLL,  J. — Until  lately,  the  court  had  very  little  power  over  costs  in  cases 
of  misdemeanour.(a)  That,  however,  will  not  alter  the  construction  of 
the  recognisance.]  The  imposition  of  costs  is  one  of  the  safeguards  the 
law  has  thrown  around  prosecutors,  with  a  view  to  check  the  delays  and 
vexations  attending  the  removal  of  indictments  by  certiorari.  [Cress* 
WELL,  J. — The  liability  of  the  bail  is  not  limited  to  the  amount  mentioned 
in  the  recognisance :  they  are  liable  to  the  full  taxed  costs.]  They  are 
80 :  it  was  so  held  in  The  King  v.  Teal,  18  East,  4.  It  seems  to  be  con-^ 
ceded,  that,  if  the  recognisance  had  been  estreated  for  Orchard's  non* 
appearance,  no  promise  to  indemnify  could  have  been  implied.  The 
promise  being  founded  upon  several  considerations,  if  one  be  bad,  it  is 
bad  altogether.  [JsRViS,  G.  J. — If  it  is  illegal  to  indemnify  against  tbe 
consequences  of  the  defendant's  non-appearance,  and  legal  to  indemnify 
against  the  costs  of  the  prosecution,  why  are  we  to  imply  a  contract  for 
both  ?  Is  the  whole  so  tainted  with  illegality  that  a  contract  for  that 
which  is  legal  only  cannot  be  implied  ?  Crbsswbll,  J. — Which  part  of 
the  contract  is  illegal  ?  What  has  the  bail  undertaken  to  do  which  he 
could  not  legally  do  ?  All  the  consideration  moves  from  the  bail.  The 
question  is,  whether  the  promise  founded  upon  the  bail's  accepting  the 
responsibility  is  illegal.  How  do  you  show  that  Orchard  promised  to  do 
anything  illegal  ?  Do  you  show  that,  he  has  done  more  than  promise  to 
*fS9^1  ^'^^^Q'^^fy  *^^^  plaintiff  against  the  consequences  of  his  being 

^  called  upon  to  pay  costs  ?]  The  contract  is  entire  and  indivisible ; 
if  any  part  of  it  be  illegal,  the  whole  is  void.  The  test  whether  a  demsnd 
connected  with  an  illegal  transaction  is  capable  of  being  enforced  at  law, 
is,  whether  the  plaintiff  requires  any  aid  from  the  illegal  transaction  to 
establish  his  case :  Simpson  v,  Bloss,  7  Taunt.  246  (E.  G.  L.  R.  vol.  2),  2 
Marsh.  542  (E.  G.  L.  R.  vol.4).  Here,  the  plaintiff  could  not  establish  his 
rat  Nisi  Prins  without  putting  in  the  recognisance.    That  being  done, 

(a)  See  H  A  15  Viet  o.  19,  a.  14. 


16  COMMON  B»NOH.    (Y  i.  SOOtfT,)  e2« 

it  appears  that  the  bail  undertake  that  Orchard  shall  do  certain  things; 
•-appear  and  plead  to  the  indictment,  to  which  the  statute  superadds  a 
liability  to  the  costs  of  the  prosecution.  Can  the  court  imply  an  in- 
demnity as  to  one  part,  and  not  as  to  the  whole  ? 

Jkkvis,  0.  J. — The  question  is  one  of  some  nicety,  and  therefore  we 
will  take  a  little  time  to  consider  it.  Cur.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  court  desired  time  to  consider  one  point  in  this  ease.  It  was  an 
action  upon  certain  bills  of  exchange,  with  counts  for  money  paid  and 
upon  an  account  stated.  A  verdict  having  been  found  for  the  plaintifT, 
a  rule  was  obtained,  pursuant  to  leave  reserved  at  the  trial,  to  enter 
4  verdict  for  the  defendant  on  the  last  two  counts,  and  to  reduce  the 
damages  by  the  sum  of  401.,  on  the  ground  that  no  implied  indemnity 
Arose  out  of  the  transaction  giving  rise  to  the  action  so  far  as  related 
to  those  counts,  inasmuch  as  it  would  be  contrary  to  public  policy.  We 
are  all  of  opinion  that  the  rule  should  be  discharged.  We  are  relieved 
froin  considering  whether,  if  the  recognisance  had  been  estreated  for 
the  non-appearance  of  Orchard,  *the  plaintiff  would  have  had  a  r«/^9  j 
good  cause  of  action  against  him  upon  an  implied  contract  of  '-  " 
indemnity,  because  that  question  does  not  occur  in  this  case.  The 
action  arises  out  of  these  circumstances: — Jones  became  bail  for 
Orchard,  who  had  been  indicted  at  the  Central  Criminal  Court  for  a 
conspiracy.  The  recognisance  was  conditioned  that  Orchard  should 
appear  in  the  Court  of  Queen's  Bench  on  a  given  day,  and  plead  to  the 
indictment,  and  at  his  own  proper  costs  and  charges  cause  and  procure 
the  issue  or  issues  that  might  be  joined  thereon  to  be  tried,  and  should 
appear  on  the  trial,  and  not  depart  until  he  should  be  discharged  by 
the  court.  Orchard  did  duly  appeat  and  plead  to  the  indictment,  which 
was  afterwards  tried  in  his  absence ;  and  he  was  convicted.  By  force 
of  the  statute  5  &;  6  W.  &  M.  c.  11,  s.  8,  Orchard  and  his  bail  became 
liable  for  the  costs  of  the  prosecution.  The  costs  were  accordingly 
taxed,  but  not  paid,  and  thereupon  the  recognisance  was  estreated,  and 
Jones  was  compelled  to  pay  the  amount,  40Z. ;  and  he  now  brings  this 
action  upon  an  implied  undertaking  on  the  part  of  Orchard  to  indemnify 
him  against  the  consequences  of  the  obligation  entered  into  by  him  on 
his  behalf. 

The  rule  was  moved  on  the  ground  that  a  contract,  in  a  criminal 
case,  to  indemnify  the  bail  against  the  consequences  of  a  default  of  the 
principal's  appearance  on  the  trial  of  the  indictment,  is  contrary  to 
public  policy,  and  therefore  that  the  law  will  not  presume  any  such 
contract.  It  is  unnecessary  to  decide  that  point  on  the  present  occa- 
sion, although  we  are  inclined  to  think  the  objection  well  founded,  and 
that  such  a  contract  would  be  contrary  to  public  policy,  inasmuch  as  it 
would  be  in  effect  giving  the  public  the  security  of  one  person  only^ 
instead  of  two.     But,  as  it  is  admitted  that  there  is  nothing  illegal  or 
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contrary  to  public  policy  in  the  other  alternative,  vis.  the  contract  to 
i^ftqiri  indemnify  the  bail  against  *the  prosecutor's  costs,  we  need  not 
-*  embarrass  ourselves  with  the  consideration  of  whether  or  not  the 
law  would  infer  an  indemnity  as  to  the  rest.  An  express  contract  to 
indemnify  against  costs  would  not  be  illegal ;  and  consequently  there 
can  be  no  reason  why  the  law  should  not  imply  an  indemnity  under  the 
circumstances. 

It  is  said  that  this  b  an  action  of  contract,  and  that  the  contract, 
being  void  in  part,  is  void  altogether.  The  obvious  answer  to  that 
argument  is  this, — ^if  it  would  be  illegal  to  enter  into  such  a  contract 
as  above  supposed,  the  law  will  not  infer  that  the  parties  have  entered 
into  an  illegal  contract :  and,  on  the  other  hand,  if  the  contract  to 
indemnify  the  plaintiff  against  the  payment  of  costs  was  legal,  and  the 
plaintiff  in  consequence  of  entering  into  the  recognisance  was  obliged 
to  pay  these  costs,  the  law  will  infer  a  contract  to  indemnify  to  that 
extent. 

Upon  the  whole,  we  are  of  opinion  that  there  is  no  illegality  in  the 
contract  on  which  the  plaintiff  relies,  and  that  he  is  entitled  to  recover. 
The  role^  therefore,  will  be  discharged.  Rule  discharged. 


♦626]  *LEGGO  t;.  YOUNG  and  Another.    June  11. 

By  an  order  made  under  the  oompalsory  power  giren  by  the  Common  Law  Proeednre  Aoty  ISH, 
17  A  18  Vict  e.  125,  e.  3,  «a  cause"  wm  referred,  nothing  being  said  about  eosta.  The  um« 
pire,  bj  hie  award,  « adjudged  that  the  defendanta  ehonld  pay  to  the  plaintiff  159^  0«.  9d,, 
in  full  of  all  demands  in  the  above-mentioned  aotion."  The  award  was  accompanied  by  a  note 
from  the  umpire  to  the  plaintiff,  on  a  separate  piece  of  paper,  but  not  annexed  to  the  award, 
in  which  the  umpire  expressed  an  opinion  that  the  costs  of  the  action,  and  of  the  reference 
and  award,  should  be  paid  by  the  defendants,  and  that  he  would  hare  so  ordered,  but  thai 
he  could  not  do  so,  inasmuch  as  the  order  of  reference  was  silent  as  to  costs  : — Held,  that  the 
parties  were  to  be  bound  by  the  award,  and  thnt  the  accompanying  note  could  not  be 
looked  at. 

And  9€mbU  thnt  the  arbitrator  was  right  in  rappoaing  Uiat  the  order  gave  him  no  power  as  to 
the  costs — ^per  Maule,  J. 

This  action  was  brought  to  recover  a  sum  of  776/.  18«.  9^c{.,  balance 
of  a  builder's  account  of  17392.  2«.  5|d.  for  repairs,  of  which  the  sum 
of  9622.  8«.  8d.  had  been  paid. 

The  declaration, — for  work  and  materials,  money  paid,  interest,  and 
money  found  due  upon  an  account  stated, — was  delivered  on  the  25th 
of  October,  1854;  and,  on  the  2d  of  February,  1855,  the  following 
order  was  made  by  Cresswoll,  J. : — 

(( Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by  consent, 
i  do  order  that  this  cause  be  referred  to  John  Tarring,  of  Bucklers- 
bury,  surveyor,  and  George  Pownall,  of  Bedford  Row,  surveyor,  who 
ahall  be  at  liberty,  in  case  they  differ,  to  appoint  an  umpire, — ^the 


16  COMMON  BENCH.    (7  J.  SCOTT.)  629 

defendantB  having  paid  to  the  plaintiff  6002.,  part  of  the  money 
demanded." 

The  arbitrators  differed,  and  accordingly  the  parties  went  before  the 
umpire  previoasly  appointed  by  the  arbitrators,  vie.  Thomas  Little,  of 
Northumberland  Street,  New  Road,  architect.  The  umpire,  on  the  28th 
of  April,  1855,  made  his  award,  as  follows: — 

**  Whereas,  by  an  order  made  by  the  Hon.  Sir  G.  Cre^swell,  one  of 
the  judges  of  her  Majesty's  Oourt  of  Common  Pleas,  and  dated  the  2d 
of  February  last,  upon  hearing  the  attorneys  or  agents  on  both  sides, 
and  by  their  consent,  a  certain  cause  then  pending  in  the  said  court, 
between  William  Leggo,  plaintiff,  and  Heathfield  Toung  and  John 
Harris,  defendants,  was  referred  to  *John  Tarring  and  George  r^/to^ 
Pownall,  surveyors,  who  should  be  at  liberty,  in  case  they  differed,  ^ 
to  appoint  an  umpire :  And  whereas  the  said  John  Tarring  and  George 
Pownall  did  differ  upon  and  about  the  said  reference,  and  were  unable 
to  make  any  award  thereon,  and  did  by  writing  under  their  hands,  dated 
the  17th  of  February  last,  and  endorsed  upon  the  said  order,  appoint 
me,  Thomas  Little,  of  Northumberland  Street,  New  Road,  architect,  as 
such  umpire :  Now,  I,  the  said  Thomas  Little,  having  taken  upon  myself 
the  charge  of  the  said  reference,  and  having  heard,  examined,  and  con- 
sidered the  allegations,  witnesses,  and  evidence  of  the  parties  to  the 
said  cause  concerning  the  premises,  do  make  this  my  umpirage  and 
award  in  writing  of  and  concerning  the  premises,  in  manner  following, 
that  is  to  say,  I  do  award  and  adjudge  that  the  defendants  shall  pay  to 
the  plaintiff  159L  0«.  9d.  in  full  of  all  demands  in  the  above-mentioned 
cause.    In  witness,  ke" 

The  award  was  accompanied  by  the  following  letter  from  the  umpire 
to  the  plaintiff: — 

<<  86,  Northumberland  Street,  New  Road. 
i<  April  28th,  1865. 
«<  Leggo  V.  Toung  and  Another. 

«  Mr.  William  Leggo. 

<«  Sir, — I  beg  to  state,  as  umpire  in  the  above  case,  that  the  costs  in 
this  action,  and  of  the  reference  and  award,  should  be  paid  by  the 
defendants ;  but,  as  the  order  of  reference  was  silent  as  to  such  costs,  I 
could  not  direct  them  to  be  paid,  by  my  award.  If  the  order  of  refer- 
ence had  empowered  me  to  award  the  costs,  I  should  certainly  have 
awarded  them  to  you,  and  directed  them  to  be  paid  by  the  defendants 
in  this  action.  ««  Thomas  Little,  Umpire." 

The  master  having  declined  to  tax  the  plaintiff's  costs  upon  this 
award,  conceiving  that  the  order  gave  him  no  authority  to  do  so,  the 
plaintiff  took  out  a  summons  ^calling  on  the  defendants  to  show  r^oao 
cause  why  they  should  not  pay  to  the  plaintiff  the  costs  of  the  ^ 
action,  reference,  and  award,  to  be  taxed ;  or  why  the  order  of  reference 
should  not  be  amended,  by  directing  the  said  costs  to  abide  the  events 

2N 
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OF  giving  the  arbttrstors  and  umpire  power  to  deal  tkerfivith  aa  they  av 
he  should  think  fit ;  and  why  the  cause  should  not  be  referred  baek  t0 
the  arbitrators  or  umpire  upon  the  question  of  eosts ;  or  why  suoh  other 
order  should  not  be  made  as  to  the  jadge  should  seem  fit. 

The  learned  judge  before  wb<Hn  the  sonmons  was  heard  deelinod  to 
make  any  order  thereon. 

Willes  now  moved  for  a  rule  calling  on  the  defendants  to  show  cause 
why  the  master  should  not  be  at  liberty  to  tax  the  plaintiff  his  costs  of 
the  caussy  and  of  the  reference  and  award,  or  why,  if  necessary,  it 
should  not  be  referred  back  to  the  arUtrators  or  umpire  to  consider  and 
certify  as  to  the  said  costs.  The  first  question  is,  whether  tho  arbitrator 
was  right  as  to  the  costs  of  the  cause.  It  is  laid  down  in  2  Arch.  Pr* 
8th  edit.,  by  Ohitty, — upon  the  authority  of  Firth  v.  Robinson,  1  B.  1^ 
C.  277  (E.  0.  L.  B.  vol.  8),  Oandler  v.  Fuller,  Willes,  62,  Bolle's 
Abridgement,  AMirametU  (K.),  13,  Whitehead  «.  Firth,  12  East,  165, 
Bell  V.  Beilson,  2  Chitt.  B.  1S7  (E.  0.  L.  B.  vol.  18),  and  Bradley  v. 
Tnnstow,  1  B.  ft  P.  84, — ^that,  «« where  a  cause  is  referxed,  and  the 
order  of  reference  is  silent  as  to  ooats,  the  arbitrator  hae  power  over 
the  costs  of  the  action,  but  not  over  the  coats  of  the  reference."  It  is 
clear,  therefore,  that  the  umpire  in  this  case  has  made  a  mistake  in 
supposing  that  he  could  not  deal  with  the  costs  of  the  cause.  In  Firth 
1^.  Bobinson,  the  court  said  that  ^<  the  oosts  in  the  cause  being  a  matter 
in  difference,  the  arbitrator  had  power  over  them,  although  not  meup 
tioned  in  the  submission."  Further,  the  msater  should  have  taxed  the 
^gng-i  oosto  under  the  CSommon  Law  Procedure  *'Act,  1854,  17  k  18 
^  Vict.  c.  125.  The  8d  section  provides,  that,  <>  if  it  shall  be  mado 
appear,  at  any  time  after  the  issuing  of  the  wvit,  to  the  satis£sotion  of 
the  court  or  a  judge,  upon  the  application  of  either  party,  that  the 
matter  in  &pute  consists  wholly  or  in  part  of  matters  of  mere  account 
which  cannot  be  conveniently  tried  in  the  ordinary  way,  it  shall  be 
lawful  for  such  court  or  judge,  upon  such  apflioation,  if  they  or  he  think 
fit,  to  decide  such  matter  in  a  summary  manner,  or  to  order  that  such 
matter,  either  wholly  or  in  part,  be  referred  to  an  arbitrator  appointed 
by  the  parties,  or  to  an  ofiicer  of  the  court,  or,  in  country  causes,  to  the 
judge  of  any  county  court,  upom  9uch  tmnm  a$  to  ca9$9  and  oiharwi^  n 
9ueh  court  cryudg*  %haU  ihM  retonrtfefe:  and  the  decision  or  order  of 
such  court  or  judge,  or  the  award  or  oertificate  of  such  referee,  shall  be 
enforceable  by  the  same  process  as  the  finding  of  a  jury  upon  the  matter 
referred."  The  7th  aectioB  enacts  that  («the  proceedings  upon  any 
such  arbitratioB  as  aforesaid  shall,  except  otherwise  directed  hereby,  or 
by  the  submission  or  document  autfieriaing  the  reference,  be  conducted 
in  like  manner,  and  subject  to  the  same  rules  and  enactments,  as  to  the 
power  of  the  arbitrator  and  of  the  court,  the  attendance  of  witnesses^ 
the  prodoetioB  of  documents,  enforcing  or  setting  aside  the  award,  and 
otherwise,  as  upon  a  reference  made  by  consent  under  a  rule  of  court 
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or  judge's  ori«r/'  And  the  Sih.sectioii  ensoto,  that,  «<iii  any 
vhere  reference  shall  be  made  to  arbitration  as  aforesaid,  the  court  or 
«  judge  shall  have  power  at  any  time,  and  from  time  to  time,  to  remit 
ihe  matters  referred,  or  any  or  either  of  them,  to  the  re-consideration 
4knd  re-determination  of  the  said  arbitrator,  npon  such  terms,  as  to  costs 
and  otherwise,  as  to  the  said  court  or  judge  may  seem  proper.'*  Under 
these  provisions,  the  reference  becomes  as  much  part  of  the  proceedings 
in  the  cause,  as  if  the  trial  took  place  in  the  *ordinary  way.  r4,/*qA 
[Jbryis,  0.  J. — It  is  plain  the  8d  section  intended  to  give  the  ^ 
Judge  discretion  as  to  the  costs  of  the  order.  By  not  exercising  his 
discretion,  he  leaves  the  parties  just  as  they  were  before.  Maulb,  J. — 
As  to  the  costs  of  the  cause,  the  umpire  seems  to  have  made  a  mistake, 
for  which  perhaps  the  matter  ought  to  be  remitted  to  him.  But,  as  to 
the  costs  of  the  reference,  we  cannot  interfere.] 

J|yfef,  Serjt.,  and  JZom,  showed  cause  in  the  first  instance. — The  Sd 
section  of  the  17  k  18  Viet.  c.  125,  gives  the  court  or  a  judge  power, 
without  consent  of  the  parties,  to  refer  the  matter  in  dispute  to  arbitra- 
tion, <«  upon  such  terms  as  to  costs  and  otherwise  as  such  court  or  judge 
shall  think  reasonable.'^  The  order  here  is  simply  that  ^  the  canse  be 
referred,"  and  nothing  more.  And  the  umpire,  by  his  award,  orders 
««that  the  defendants  shall  pay  to  the  plaintiff  15M.  Os.  9d.,  in  full  of 
all  demands  in  the  above-mentioned  cause."  Afterwards,  his  power  as 
Yim|Hre  being  exhausted,  he  addresses  a  note  to  the  pUintiffy  intimating, 
that,  if  the  order  of  reference  had  empowered  him  to  award  the  costs 
of  the  action,  and  of  the  reference  «nd  award,  he  should  have  directed 
them  to  be  paid  by  the  defendants.  The  plaintiff  now  seeks  to  obtain 
those  costs.  As  to  the  costs  of  the  cause,  it  is  said,  that,  independently 
of  the  statute,  where  a  cause  is  referred,  and  the  order  of  reference  is 
silent  as  to  costs,  the  arbitrator  has  power  over  them :  and  for  this 
Firth  V.  Robinson,  1  B.  &  G.  277  (B.  G.  L.  B.  vol.  8),  is  cited.  The 
ease,  however,  does  not  sustain  that  position :  it  was  a  reference  of 
^  the  action  and  all  matters  in  difference  between  the  parties ;"  and  all 
that  the  court  held,  was,  that  the  costs  in  the  cause  being  a  matter  in 
difference,  the  arbitrator  had  power  over  thenu  This  is  a  reference 
before  verdict,  and  therefore  the  statute  of  Gloucester  (6  Ed.  1,  r^igoi 
c.  1)  cannot  apply.  Then,  the  ^compulsory  power  referring  the  ^ 
cause,  is,  by  the  words  of  the  statute,  to  state  upon  what  terms  the 
matter  is  to  be  referred.  Here,  the  order  is  silent  as  to  costs :  the 
award  also  is  silent, — unless,  indeed,  the  adjudication  of  the  umpire 
that  the  sum  to  be  paid  shall  be  •^in  full  of  all  demands  in  the  cause," 
may  be  taken  to  be  a  decision  by  which  the  arbitrator  has  expressly 
excluded  costs.  [Maulk,  J. — ^The  cause  is  referred :  the  umpire  takes 
upon  himself  to  dispose  of  all  that  is  referred  to  him :  and  he  says  that 
the  sum  he  awards  is  to  be  in  full  of  aU  demanck  in  the  cause.  Does 
sot  that  meaa  that  nothing  more  is  to  be  paid  T]    The  plaintiff  clearly 
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18  not  entitled  to  costs  either  under  the  old  law  or  under  the  statnte. 
Then,  there  is  no  pretence  for  referring  the  matter  back  to  the  umpire. 
It  cannot  be  said  that  the  award  is  bad  upon  the  face  of  it :  and  the 
court  cannot  look  at  the  accompanying  letter  for  the  purpose  of  show* 
ing  that  the  umpire  has  made  a  mistake.  [Maulb,  J. — The  umpire 
does  not  say  he  made  a  mistake.  If  he  had  said  that  he  had  intended 
to  award  costs  to  the  plaintiff,  but  by  mistake  had  omitted  to  do  so, 
that  might  have  been  a  different  things]  His  intention  was  completely 
carried  into  effect  at  the  time  he  signed  the  award :  and  it  would  be 
extremely  dangerous  to  allow  an  award  to  be  influenced  or  impugned  by 
subsequent  statements  of  the  arbitrator.  The  cases  upon  this  subject 
are  collected  in  Russell  on  Awards,  800  et  seq.  The  result  seems  to 
show  that  the  court  will  not  at  the  present  day  receive  statements  or 
letters  subsequently  written  by  the  arbitrator,  to  control  his  award :  see 
Gordon  v.  Mitchell,  8  J.  B.  Moore,  241  (E.  G.  L.  R.  vol.  4),  Brown  v. 
Nelson,  18  M.  &  W.  897,t  Doe  d.  Oxenden  v.  Cropper,  10  Ad.  k  E. 
197  (E.  C.  L.  R.  Tol.  87),  2  P.  &  D.  490,— which  latter  case  virtually 
overrules  Kent  v.  Elstob,  8  East,  18,  where  it  had  been  held,  that,  if  an 
arbitrator  profess  to  decide  upon  the  law,  and  he  mistake  it,  the  court 
^^nn-i  ^ill  >^t  aside  the  *award,  although  the  arbitrator's  reasons  do 
^  not  appear  upon  the  face  of  the  award,  but  only  upon  another 
paper  delivered  therewith. 

WUl€$  and  T.  OhamberM^  in  support  of  the  rule. — The  question  is, 
whether  the  plaintiff,  who  has  succeeded  in  the  action,  is  not  entitled  to 
have  a  decision  as  to  the  costs.  The  umpire  has  given  no  decision.  The 
letter  accompanying  his  award  shows  that  the  question  of  costs  had 
been  brought  under  his  notice,  and  that  he  abstained  from  deciding  it, 
upon  a  mistaken  notion  that  he  had  no  power  over  the  costs,  because 
the  order  was  silent  on  the  subject.  That  it  is  competent  to  the  court 
to  look  at  the  letter,  is  clear  from  the  case  of  Kent  v.  Elstob,  8  East, 
18.  Grose,  J.,  there  says  :  «  The  award  is  clearly  wrong,  considering 
it  to  be  founded  upon  the  reasons  stated  by  the  arbitrator  in  the  paper 
delivered  with  it  {which  altogether  muH  be  taken  09  one  instrument) ; 
for,  it  appears  from  thence  that  he  proceeded  upon  a  ground  which  can- 
not be  supported  in  our  law."  And  Lawrence,  J.,  says :  «<  It  is  not 
I  necessary  that  the  arbitrator's  reasons  for  making  his  award  should 

appear  upon  the  face  of  it,  in  order  to  enable  the  court  to  examine 
them."  Here,  there  is  no  doubt  what  the  arbitrator's  reasons  were,  he 
having  himself  delivered  them  in  writing  to  the  parties,  as  the  grounds 
of  his  decision,  from  whence  it  clearly  appears  that  he  has  mistaken 
the  law  upon  which  he  meant  to  proceed."  And  Le  Blanc,  J.,  adds : 
<«  The  paper  in  question  was  delivered,  together  with  the  award,  by 
the  arbitrator,  as  containing  his  reasons  for  coming  to  the  conclusion 
which  he  did :  we  must  therefore  take  them  to  be  such,  as  much  as  if 
^hey  were  inserted  in  the  award  itself:  and  this  could  only  have  been 
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done  for  the  parpose  of  enabling  any  partj  wbo  was  diBsatisfied  with 
the  awards  to  take  the  opinion  of  the  court  upon  the  validity  of  thoBe 
reasons."  That  *oase  has  never  been  overruled.  There  is  no-  r^r^oQ 
thing  inconsistent  with  it  in  the  decision  of  the  Court  of  King's  ^ 
Bench  in  Doe  d.  Oxenden  v.  Cropper.  The  arbitrator  having  clearly 
made  a  mistake,  the  court  has  power,  under  the  8th  section  of  the 
statute,  to  send  the  matter  back  to  him  for  reconsideration.  [Jervis, 
C.  J. — The  8th  section  will  not  apply,  unless  the  8d  gives  you  the 
costs.]  Assuming  that  the  court  cannot  look  at  the  umpire's  letter, 
though  accompanying  the  award,  if  he  has  omitted  to  decide  as  to  the 
costs,  his  award  is  bad  on  that  ground.  [Maulb,  J. — This  is  a  refer- 
ence of  ««the  cause,"  not  of  <«all  matters  in  difference  in  the  cause."] 
There  is,  in  truth,  no  difference  between  the  two  expressions.  [Crow- 
DBR,  J.— *So  I  should  have  thought.  Maulb,  J. — No  power  is  by  the 
order  given  to  the  arbitrator  to  put  the  cause  to  a  legal  end.]  It  is 
submitted  that  he  has  such  power  under  the  8d  section  of  the  17  &  18 
Vict.  c.  125.  [Maulb,  J. — If  upon  this  award  you  think  you  are  en- 
titled to  enter  judgment  for  costs,  do  so.]  The  complaint  is,  that  the 
arbitrator  has  given  no  decision  as  to  costs*  It  is  suggested  on  the 
other  side,  that  the  expression  used  by  the  arbitrator,  <«  in  full  of  all 
demands  in  the  above-mentioned  cause,"  involves  a  decision  as  to  the 
costs.  That,  however,  cannot  be  so:  the  <« demand"  is  the  sum  for 
which  the  plaintiff  brings  his  action :  <«  debt  or  demand"  does  not  in- 
clude costs.  In  Roe  d.  Wood  v.  Doe,  2  T.  R.  644,  it  was  held  that 
mn  arbitrator  may  award  costs,(a)  without  any  express  authority  for 
that  purpose. 

Jbrvis,  G.  J. — I  am  of  opinion  that  there  is  no  ground  for  disturb- 
ing the  existing  state  of  things  in  this  case.  *I  think  it  is  quite  r^^ns 
plain,  that,  if  the  principal  point  were  before  the  court,  the  '- 
plaintiff  could  not  succeed.  I  do  not  think  that  he  could  in  any  view 
be  entitled  to  the  costs  of  the  reference,  even  if  the  costs  of  the  cause 
were  given.  It  is  unnecessary  to  consider  whether  or  not  this  order 
gives  the  arbitrator  any  power  over  the  costs  of  the  cause.  If  he  had 
the  power,  he  has  determined  it :  and  the  parties  are  bound  by  his  de- 
cision as  well  upon  the  law  as  upon  the  facts.  As  for  the  arbitrator's 
letter,  I  do  not  think  we  can  take  that  into  our  consideration  at  all.  It 
would  be  a  very  unsafe  thing  to  place  reliance  upon  such  a  communica- 
tion for  the  purpose  of  contradicting  or  explaining  the  award,  or  the 
grounds  upon  which  it  is  made.     I  think  there  should  be  no  rule. 

Maulb,  J. — It  lies  at  the  very  root  of  the  motion,  that  the  court 
can  look  at  the  arbitrator's  letter  for  the  purpose  of  seeing  that  he  was 
wrong  in  point  of  law.    The  principal  case  upon  this  subject  is  Kent  v. 

(a)  CosU  of  the  mum  ;  bot  not  ooats  of  the  reference,  becanse  theee  latter  are  not  a  matter 
■uhmitted,  bat  one  which  arieee  fabeequentlj  to  the  time  of  the  submlaeion.  Candler  v.  Fuller, 
Willca,  02. 

VOL.  XVI. — 54  2h2 
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EUtob,  3  East,  18,  whieh  is  sougbt  to  be  shaken  by  the  subaeqseat 
case  o[  Doe  d.  Oxenden  v.  Cropper,  10  Ad.  &  E.  197  (&  G.  L.  R.  toI. 
87),  2  P.  &  D.  490.  But  Kent  v.  Elstob  was  a  very  different  case  from 
this.  There,  the  arbitrator  delivered  with  his  award  a  paper  contain- 
ing observations  upon  the  evidence  laid  before  him,  and  his  reasons  for 
making  the  award  as  he  did.  That,  therefore,  was  a  paper  which  sab- 
Btantially  formed  part  of  the  award,  and  was  intended  so  to  do.  Here, 
however,  there  is  no  document  delivered  with  the  award  to  both  the 
parties ;  but  merely  a  letter  addressed  to  one  of  them,  intimating  the 
umpire's  regret  that  he  could  not  give  him  the  costs.  I  do  not  think 
that  is  a  sort  of  thing  that  should  be  taken  notice  of,  or  permitted  to 
operate  against  the  deliberate  decision  to  which  the  umpire  has  conen 
*Ml\l  ^^  ^^^  rather  more  scrupulous  now  than  the  courts  ^formerly 
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were  as  to  these  explanatory  papers  given  out  by  arbitrators. 


One  can  easily  conceive  that  an  arbitrator  might  write  to  one  of  the 
parties,  and  express  bis  regret  that  he  cannot  award  him  costs,  without 
holding  him  to  be  pledging  himself  that  he  would  have  decided  other- 
wise than  he  did,  if  he  thought  the  authority  under  which  he  acted  per> 
mitted  him  to  do  so.  The  award  shows  that  the  umpire  did  not  intend 
to  give  the  plaintiff  the  costs.  If  the  letter  accompanying  it  caaaol 
be  looked  at,  the  award  is  unimpeachable.  I  am  further  of  opinion,-^ 
without,  however,  professing  to  decide  the  matter, — that  an  order  under 
the  3d  section  of  the  Common  Law  Procedure  Act,  1854,  which  is  silenft 
as  to  coats,  does  not  eoQfer  upon  the  arbitrator  any  power  to  deal  with 
costs.  If  the  parties  meant  to  give  him  such  power,  they  would  haw 
provided  for  it  in  the  order.  But  I  think  I  can  see  perfectly  good  rear 
^us  for  not  giving  the  arbitrators  or  umpire  such  a  power  in  the  pre* 
sent  case*  I  agree  with  my  Lord  in  thinking  there  should  be  no  rulew 
The  rest  of  the  court  concurring,  Rule  refased.(a) 

(a)  The  order  bow  in  um  at  the  Jadget*  chMnben  oontaioi  the  following  provision  m  to  oosti : 
^«  And  I  further  order  that  the  eo«U  of  thii  omm*  to  he  taxed,  shaU  ahide  the  ereot  of  iha 
award ;  and  that  the  eosta  of  the  reference  and  »ward  shall  be  in  the  discretion  of  the  «aifl 
AfbitFator,  who  maj  direct  to  and  by  whom  and  in  what  manner  the  same  shall  be  paid." 
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^MEMORANDA.  [*686 

In  the  Vacation  after  this  Term,  The  Hon.  Sir  William  Henry  Maule 
resigned  his  oflBce  of  one  of  the  Judges  of  the  Court  of  Common  Pleas, 
and  was  shortly  afterwards  appointed  a  member  of  Her  Majesty's  Privy 
Council. 

He  was  succeeded  by  James  Shaw  Willes,  Esq.,  of  the  Inner  Temple, 
who  shortly  after  his  appointment  received  the  honour  of  knighthood. 

Charles  Shapland  Whitmore,  Esq.,  of  the  Inner  Temple,  William 
Overend,  Esq.,  of  Lincoln's  Inn,  Percival  Andr^  Pickering,  Esq.,  of 
the  Inner  Temple,  James  Plaisted  Wilde,  Esq.,  of  the  Inner  Temple, 
and  William  Bovill,  Esq.,  of  the  Middle  Temple,  were  appointed  Her 
Majesty's  Counsel  learned  in  the  Law, — the  former  to  take  rank  next 
after  Henry  Ridgard  Bagshawe,  Esq.,  and  the  others  in  their  order. 
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WILDE  and  Another  v.  WATERS.     June  25, 

A  ladder,  a  orane,  and  a  bench  were  left  by  an  oatgoing  tenant  upon  demited  premiiei  at  th« 
expiration  of  his  term ;  the  ladder  and  erane  were  fastened  with  nails  or  screws  to  the  floor 
and  to  the  Joists  abore,  in  the  nsoal  waj,  and  the  bench  was  fixed  to  the  wall : — 

Hold,  that,  in  the  absence  of  anything  to  show  that  they  were  pat  up  for  purposes  of  ornament 
or  trade,  trover  would  not  lie  for  them. 

Trover  for  goods  and  chattels,  to  wit,  a  ladder,  a  crane,  a  bench, 
gas-fittings,  a  stall  in  a  stable,  and  a  rack  for  hay. 

Pleas, — first,  not  guilty, — secondly,  that  the  goods  were  not  the  pro- 
perty of  the  plaintiffs.     Issue  thereon. 

The  cause  was  tried  before  Maule,  J.,  at  the  sittings  in  London  in 
Easter  Term  last.  It  appeared  that  the  plaintiffs  had  been  tenants  of 
the  premises,  in  Shoreditch,  which  they  quitted  at  Michaelmas,  1852, 
leaving  thereon  the  articles  mentioned  in  the  declaration,  which  they 
had  put  up  during  their  tenancy.  Shortly  after  the  defendant,  the 
incoming  tenant,  had  taken  possession  of  the  premises,  a  demand  was 
made  upon  him  for  those  goods,  when  he  refused  either  to  pay  for  them 
or  to  deliver  them  up  to  the  plaintiffs.  The  manner  in  which  the  articles 
were  fixed,  was  as  follows : — The  ladder  and  the  crane  were  fastened 
with  nails  or  screws  to  the  floor  at  the  bottom,  and  to  the  joists  at  the 
*fiARl  ^^P^  *^^^  ladder  being  the  only  mode  of  access  to  the  wareroom 
-'  or  loft  above,  the  bench  was  fixed  to  the  wall,  and  the  other 
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things  were  fastened  in  the  osoal  way ;  but  all  might  have  been  remoyed 
without  injuring  the  freehold. 

On  the  part  of  the  defendant,  it  was  objected  that  these  were  <<  fix- 
tures/' and  that  trover  would  not  lie  for  fixtures. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintifiis, 
for  the  agreed  value  of  the  articles, — ^reserving  leave  to  the  defendant 
to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  they 
were  under  the  circumstances  fixtures  in  the  sense  of  being  irremovable 
by  the  tenant. 

Cockle^  in  Easter  Term,  obtained  a  rule  nisi  accordingly. 

ByUiy  Serjt.,  and  Hanee^  in  Trinity  Term,  showed  cause. — The  ques- 
tion is,  whether  the  articles  enumerated  in  tbb  declaration  are  fixtures, 
BO  as  not  to  be  the  subject  of  an  action  of  trover.  As  to  the  gas-fittings, 
the  stall  in  the  stable,  and  the  rack,  there  may  be  some  diflBculty;  but, 
as  to  the  other  articles,  there  can  be  none.  The  crane  and  the  ladder 
were  merely  fixed  with  nails  to  the  floor  and  to  the  joists  above.  The 
case  of  Hellawell  v.  Eastwood,  6  Exch.  295,t  shows  that  these, 
though  fixtures  in  one  sense,  are  such  as,  being  removable  without 
injury  to  the  freehold,  might  have  been  distrained  for  rent.  In  that 
case,  the  question  was,  whether  cotton-spinning  machines,  which  were 
fixed  by  means  of  screws,  some  into  the  wooden  floor,  some  into 
lead  which  had  been  poured  in  a  melted  state  into  holes  in  stones,  for 
the  purpose  of  receiving  the  screws,  were  by  law  distrainable  for  the 
rent  of  the  'mill  in  which  they  were  fixed.  Parke,  B.,  in  delivering 
the  judgment  of  the  court,  said :  <<  At  common  law,  things  fixed  to  the 
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freehold,  and  which  become  part  of  it,  could  not  be  distrained, 
for  two  reasons.  Lord  Chief  Baron  Gilbert  says,  that,  whatever 
is  part  of  the  freehold  cannot  be  distrained,  for,  what  is  part  of  the 
freehold  cannot  be  severed  from  it  without  detriment  to  the  thing  itself 
in  the  removal ;  consequently,  that  cannot  be  a  pledge  which  cannot  be 
restored  in  statu  quo  to  the  owner.  Besides,  what  is  fixed  to  the  free- 
hold is  part  of  the  thing  demised ;  and  the  nature  of  the  distress  is  not 
to  resume  part  of  the  thing  itself  for  the  rent,  but  only  the.  inducta 
et  illata  upon  the  soil  or  house :  Gilbert  on  Distresses,  pp.  84,  48 :  and, 
on  the  sole  ground  that  they  were  parcel  of  the  freehold  by  eanstruetian 
of  laWj  keys,  windows,  and  charters  concerning  the  realty,  were  not 
liable  to  be  distrained.  It  was,  besides,  a  rule  at  the  common  law,  that 
things  which  could  not  be  restored  in  the  same  plight  and  condition 
could  not  be  distrained  for  rent :  Co.  Litt.  47 ;  Gilbert  on  Distresses, 
84,  48.  We  have,  therefore,  to  decide  whether  these  machines  fall 
within  either  of  these  categories,  for,  otherwise  they  are  not  protected. 
They  do  not  fall  within  the  latter ;  for,  upon  being  taken  to  the  pound, 
they  might  be  brought  back  without  damage  to  themselves.  They  are 
not  of  a  perishable  nature,  and  would  not  suffer  by  a  careful  removal. 
If  it  were  necessary  to  take  some  to  pieces,  in  o^ler  to  remove  them. 
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tbftt  oiroumatonee  would  make  no  difference ;  finr^  tbat  migfat  ooeur  with 
chattels  with  respect  to  which  there  is  bo  question,  as,  for  instancy 
post-beds ;  they  coald  not  be  carried  to  the  ponnd  without  being  first 
taken  to  pieces ;  and  the  distrainee  would  have  no  reason  to  oompl&ta 
that  thej  were  restored  to  him  in  the  disjointed  state  at  the  pound, 
where  he  must  attend  to  receive  them.  It  would  save  him  the  trouble 
of  taking  the  bedsteads  to  pieces  again,  in  order  to  replace  them,  if 
they  had  been  restored  entire.  Nor  does  it  make  any  difference  that 
*R401  ^^^  distrainee  would  be  ^obliged  to  incur  the  expense  of  refixing 
^  the  machinery.  Precisely  the  same  objection  might  be  made  to 
the  distress  of  any  article  which  it  required  expense  to  carry  back  from 
the  pound,  and  to  restore  to  its  former  position.  The  distrainee,  at 
common  law,  must  be  at  the  trouble  and  expense  of  taking  bade  his 
goods  from  the  pound.  This  practical  inconvenience  is  now  obviated 
by  the  power  of  impounding  on  the  premises.  The  only  question^ 
therefore,  is,  whether  the  machines  when  fixed  were  parcel  of  the  free- 
hold ;  and  this  is  a  question  of  fact,  depending  on  the  ciroumstanoes 
of  each  case,  and  principally  on  two  considerations,— first,  the  mode  of 
annexation  to  the  soil  or  fabric  of  the  house,  and  the  extent  to  which  it 
IS  united  to  them,  whether  it  can  easily  be  removed,  integr^,  salvd,  et 
eommod^,  or  not,  without  injury  to  itself  or  the  fabric  of  the  building, — 
secondly,  on  the  object  and  purpose  of  the  annexation,  whether  it  was 
for  the  permanent  and  substantial  improToment  of  the  dwelling,  in 
the  language  of  the  Civil  Law,  perpetui  usus  cavsft,  or  in  that  of  the 
Year  Book,  20  H.  7,  fo.  13,  pour  un  profit  del  inheritance,  or  merely 
for  a  temporary  purpose,  or  the  more  complete  enjoyment  and  use 
of  it  as  a  chattel.  Now,  in  considering  this  case,  we  cannot  doubt  that 
the  machines  never  became  part  of  the  freehold.  They  were  attached 
eligkUy,  eo  ae  to  be  capable  of  removal  withaut  the  hast  mjiury  to  the 
fcAric  of  the  building  or  to  themeehes;  and  the  object  and  purpoee  cf 
the  annexation  tcagj  not  to  improve  the  inheritance^  but  merdy  to  render 
the  machinee  steadier  and  more  capable  of  convenient  use  as  chattels. 
They  never  were  a  part  of  the  freehold,  any  more  thitn  a  carpet  would 
be  which  is  attached  to  the  floor  by  nails  for  the  purpose  of  keeping 
it  stretched  out,  or  curtains,  looking-glasses,  pictures,  and  other  mat- 
ters of  an  ornamental  nature,  which  have  been  slightly  attached  to  the 
walls'  of  the  dwelling  as  farniture,  and  which  is  probably  the  reason 
'^why  they  and  similar  articles  have  been  held,  in  different  oases, 
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to  be  removable.      The   machines  would   have  passed  to  the 


executor :  per  Lord  Lyndhurst,  0.  B.,  Trappes  v,  Harter,  2  G.  &  M. 
177,t  8  Tyrwh.  604.  They  would  not  have  passed  by  a  conveyance  or 
devise  of  the  mill.  They  never  ceased  to  have  the  character  of  movable 
ohattels,  and  were  therefore  liable  to  the  defendant's  distreds."  So, 
here,  the  articles  in  question,  via.  the  ladder  and  the  crane,  are  merely 
fixed  at  the  top  and  bottom  for  the  purpose  of  keeping  them  steady  for 
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use  as  chattel84  [Jbrvis,  C.  J. — ^What  right  had  the  outgoing  tenants 
tm  seek  to  impose  apon  the  incoming  tenant  the  duty  of  taking  down 
these  fixtures  for  the  purpose  of  delivering  them  to  them  7  And,  was 
he  bound  to  let  them  come  in  to  take  them  ?]  The  defendant's  refusal 
was  not  put  upon  either  of  those  grounds.  [Growder,  J.,  referred  to 
Golegrare  v.  Dias  Santos,  2  B.  ft  C.  76  (E.  C.  L.  R.  vol.  9),  8  D.  &  B. 
256.  There,  the  owner  of  a  freehold  house,  in  which  there  were  various/ 
fixtures,  sold  it  by  auction.  Nothing  was  said  about  the  fixtures.  A 
conveyance  of  the  house  was  executed,  and  possession  given  to  the  pur- 
chaser, the  fixtures  still  remaining  in  the  house :  and  it  was  held  that 
they  passed  by  the  conveyance  of  the  freehold,  and  that,  even  if  they 
£d  not,  the  vendor,  after  giving  up  the  possession,  could  not  maintain 
trover  for  them.]  A  simple  demand  and  refusal  is  evidence  to  go  to 
the  jury.  [Jbrvis,  C*  J. — Does  a  demand  and  refusal  alter  the  cha* 
racter  of  the  article  ?]  These  articles  never  were  so  fixed  to  the  pre- 
liises  ^  to  cease  to  have  the  character  of  movable  chattels.  [Maulb, 
J. — Applying  an  adequate  force,  everything  is  removable :  it  is  in  all 
cases  but  a  question  of  degree.]  It  is  clear  that  these  things  would 
be  distrainable  for  rent.(a)  In  Pitt  v.  Shew,  4  B.  ft  *Ald.  206  p^g  .^ 
(E.  C.  L.  B.  vol.  6),  it  was  held,  that  the  value  of  fixtures  might  ^ 
be  recovered  on  a  declaration  in  trespass  for  taking  «<  goods,  chattels, 
and  efiects."  [Mauls,  J.— They  would  aptly  come  under  the  word 
<•  effects.'*]  Davies  v.  Jones,  2  B.  ft  Aid.  165,  is  precisely  in  point. 
It  was  an  action  of  trover  for  five  jibs.  The  case  stated  that,  by  lease 
of  the  81st  of  May,  1755,  W.  demised  for  sixty-one  years  to  P.  certain 
premises  therein  described,  comprising  among  other  buildings  a  ware- 
bouse,  and  the  lessee  covenanted  to  repair  the  same  with  all  erections 
and  buildings  which  during  the  term  should  be  erected  upon  the  pre- 
mises, and  to  deliver  the  same  to  the  lessor  at  the  end  of  the  term. 
The  interest  of  the  lessee  was  afterwards  assigned  to  the  plaintiffs,  and, 
the  premises  having  during  the  term  been  destroyed  by  fire,  the  plain^ 
tiffs  rebuilt  them,  and  on  that  occasion  put  up  the  five  jibs  in  question. 
Certain  caps  and  steps  of  timber  were  fixed  into  the  buildings,  and  the 
jibs  were  placed  in  these  caps  and  steps,  and  were  the  uprights  that 
turned  round  the  work  in  the  caps  and  steps.  They  were  fastened  by 
pm9  abtyve  and  beloiv^  and  might  be  taken  in  and  out  of  the  caps  or  steps, 
without  injuring  eUher  them  or  the  building  ;  but  they  could  not  be  re- 
moved without  being  a  little  injured  themselves.  Jibs  of  this  description, 
unless  scheduled  in  the  leases  of  warehouses,  are  usually  valued  between 
outgoing  and  incoming  tenants.  The  plaintiffs  continued  in  possession  of 
the  warehouse  and  of  the  jibs,  until  the  expiration  of  their  term  in  1816, 
when  they  delivered  up  possession  of  the  premises  to  their  landlord, 
without  prejudice  to  their  right  to  remove  these  jibs,  and  other  tenants' 

(a)  Whether  thej  would  be  distraioable,  whilo  in  the  possession  of  Waters,  for  rent  due  from 
Wilde, — quoeref 
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fixtures.  The  premises  were  afterwards,  id  Maj,  1816,  demised  to  the 
defendants :  and  the  question  was  whether  or  not  the  defendants  were 
liable  in  trover  for  not  delivering  up  these  five  jibs  to  the  plaintiiTs  as 
outgoing  tenants.  In  giving  judgment^  Abbott,  C.  J.,  said:  ««If 
'^these  jibs  are  to  be  considered  as  personal  chattels,  the  plain* 
tiffs  did  not  lose  their  property  in  them,  by  leaving  them  on  the 
premises  in  the  manner  mentioned,  in  the  case.  And,  supposing  the 
property  to  have  remained  in  the  plaintiffs,  so  that  they  might  lawfully 
demand  and  reclaim  them  from  their  landlord,  they  may  also  lawfully 
demand  and  reclaim  them  from  the  present  defendants,  who  claim  title 
under  the  landlord,  and  can  have  no  title  if  the  landlord  had  no  title  to 
confer.  On  the  other  hand,  if  the  jibs  are  to  be  considered  as  annexed 
to  and  parcel  of  the  freehold,  then,  admitting  that  the  plaintiffs  might 
have  removed  them  during  the  term,  as  being  erections  for  the  benefit 
of  trade,  yet  they  could  not  after  the  term  maintain  trover  for  them ; 
because  the  action  of  trover  is  maintainable  in  respect  of  personal 
chattels  only.  Upon  the  matters  stated,  we  think  that  the  proper  con- 
clusion of  fact  is,  that  these  things  were  (at  least,  as  between  landlord 
and  tenant,  and  persons  claiming  under  either  of  them)  personal  chat- 
tels. The  mode  by  which  they  might  be  removed  is  not  very  clearly 
explained ;  but  it  is  expressly  found  that  they  might  be  removed  with- 
out injuring  the  caps  or  steps  in  which  they  are  placed,  or  the  building : 
and  it  is  further  found,  that  they  are  usually  valued  between  outgoing 
and  incoming  tenants.  Such  a  practice  could  not  rationally  have  pre- 
vailed, if  the  things  had  not  been  generally  understood  to  be  in  their 
nature  capable  of  removal,  and  not  fixtures  properly  so  called:  and 
therefore  taking  the  practice  as  an  explanation  of  their  nature  and 
character,  we  think  they  are  to  be  considered  as  personal  chattels,  and 
consequently  that  this  action  of  trover  may  be  maintained."  Suppose 
the  present  plaintiffs  had  become  bankrupts,  could  anybody  doubt  that 
this  ladder  and  crane  and  beech  would  have  passed  to  their  assignees 
as  goods  in  their  order  and  disposition  7  In  Trappes  v.  Harter,  2  C.  & 
*fi441  ^*  ^^^>t  8  Tyrwh.  *604,  in  January,  1797,  several  persons  car- 
^  ried  on  business  in  partnership  as  calico-printers ;  and,  in  the 
same  month,  certain  premises  on  which  their  works  were  principally 
carried  on  were  conveyed  to  one  of  the  partners,  in  fee.  The  convey- 
ance mentioned  the  premises  to  consist,  besides  land,  of  dwelling- 
houses,  machine-house,  and  other  buildings  and  erections,  and  stated 
them  to  be  then  in  the  possesion  of  the  partner  to  whom  they^ere 
conveyed,  and  another  partner.  Various  buildings  and  machines  were 
afterwards,  from  time  to  time,  erected  on  the  premises  by  the  firm,  for 
the  purpose  of  extending  the  works.  The  whole  was  firmly  fixed  to  the 
freehold,  and  stood  on  that  part  of  the  land  which  was  conveyed  to  one 
of  the  partners  in  1797 ;  but  the  part  in  question  could  be  removed 
without  material  injury  to  the  buildings.   In  the  different  stock-takings 
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of  the  firm,  the  laud  and  buildings  were  always  valned  ahd  classed  sepa- 
rately from  the  machinery  and  fixtures.     In  the  part  of  the  country 
where  the  premises  were  situated,  machinery  of  this  description  was  con- 
stantly bought  and  sold  distinctly  from  the  freehold.     The  freehold  in 
the  premises  having  been  subsequently  conveyed  to  two  of  the  partners, 
they,  in  1828,  mortgaged  them  to  the  plaintiff's  wife,  under  the  descrip- 
tion of  all  the  messuages,  dwelling-houses,  lands,  and  buildings  therein 
mentioned,  <»  and  also  all  that  and  those  the  steam-engine,  mill-gearing, 
heavy  gear  to  millwright  work,  fixed  machinery,  and  other  matters  and 
things,  &c.,  then  standing  and  being  in  and  upon  the  thereby  demised 
buildings,  works,  and  premises,  which  in  4ny  manner  constituted  fixtures 
and  appendages  to  the  freehold  of  the  same,  or  any  part  thereof."   All 
the  machinery,  fixtures,  &c.,.  appeared  to  have  been  in  the  reputed 
ownership  of  the  partners,  who  carried  on  the  works  until  1831,  when 
they  became  bankrupts,   and   the  defendants  were  appointed  their 
^assigns.     The  plaintifi*,  who  was  the  husband  of  the  mortgagee,  r^^^  ir 
had  inspected  statements  of  the  affairs  of  the  partners,  which  ^ 
treated  the  machinery  as  not  included  in  the  mortgage,  and  had'  made 
no  objections  to  such  statements.     In  the  month  of  April,  1831,  the 
assignees  sold  all  the  machinery  and  fixtures,  with  the  exception  of  two 
steam-engines,  two  water-wheels,  an  iron   flooring,  and  other  f^mall 
articles ;  and  the  greater  part  of  them  were  removed  by  the  purchasers. 
The  articles  claimed  by  the  mortgagee  were  all  firmly  fixed  to  the  free- 
hold, in  such  a  manner,  however,  that  they  might  easily  be  removed, 
without  material  injury  to  themselves  or  to  the  buildings.     It  was  held, 
that  the  machinery  did  not  belong  to  the  inheritance,  but  was  part  of 
the  personal  estate  of  the  bankrupts,  and  that  it  passed  to  the  assignees ; 
and  that  the  machinery  in  question  was  not  intended  to  pass,  and  did 
not  pass,  to  the  mortgagee  under  the  mortgage-deed.     In  the  course  of 
the  argument  in  that  case, — 2  C.  &  M.  177, f — Lord  Lyndhurst,  C.  B., 
observes :  <<  The  screwing  of  a  stocking-frame  to  the  floor  to  keep  it 
steady,  would  not  make  it  a  fixture."    [Cresswell,  J. — That  has  been 
observed  upon  as  an  obiter  dictum.     Was  there  any  evidence  here  of 
the  articles  in  question  being  chattels  ?]     The  true  question  is,  whether 
there  was  any  evidence  of  their  being  fixtures.     [Crbsswsll,  J. — 
Beyond  doubt  there  was  such  evidence.     You  claim  chattels :  it  lies  on 
you  to  show  that  the  articles  you  claim  are  chattels.     The  mere  act  of 
conversion  will  not  make  them  goods  and  chattels.]     There  are  many 
cases  to  show  that  things  like  these,  and  similarly  attached  to  the  pre- 
mises, are  chattels.     [Cresswell^  J. — In  Minahall  v,  Lloyd,  2  M.  & 
W.  450,  459,t  which  was  an  action  of  trover  for  steam-engines  and 
other  machinery,  Parke,  B.,  says :  "  We  must  take  these  engines,  ou 
the  report  of  the  learned  judge,  to  have  been  in  part  affixed  in  a  sub- 
stantial ^manner  to  the  freehold,  in  the  ordinary  way  in  which  r#.w/. 
steam-engines  are  erected ;  and  the  law  is  clearly  settled  by  the  - 
VOL.  XVI.— 55  2  0 
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cases  of  Lee  v.  Risdon,  7  Taunt.  191  (B.  G.  L.  R.  vol.  2),  2  Marsh.  495 
(E.  C.  L.  R.  vol.  4),  and  Hallen  v.  Runder,  1  C.  M.  &  R.  266,t  3  Tyrwh. 
959,  that  everything  substantially  and  permanently  afBxed  to  the  soil 
is  in  law  2k  fixture.  The  principle  of  lai^  is,  that  <quicquid  solo  plan- 
tatur,  solo  cedit.'  The  right  of  a  tenant  is,  only  to  remove  during 
his  term  the  fixtures  he  may  have  put  up,  and  so  to  make  them  cease 
to  be  any  longer  fixtures.  That  right  of  the  tenant  enables  the  sheriflf 
to  take  them  under  a  writ,  for  the  benefit  of  the  tenant's  creditors.  I 
assent  to  the  doctrine  laid  down  in  Coombs  v.  Beaumont,  5  B.  &;  Ad. 
72  (E.  C.  L.  R.  vol.  27),  2  N.  &  M.  285  (E.  0.  L.  R.  vol.  28),  and  Boy- 
dell  V.  M'Michael,  1  C.  M.  4  R.  177,t  8  Tyrwh.  974,  that  such  fixtures 
are  not  goods  and  chattels  within  the  bankrupt  law,  though  they  are  goods 
and  chattels  when  made  such  by  the  tenant's  severance,  or  for  the  benefit 
of  execution-creditors.  The  old  law,  as  laid  down  by  Lord  Holt  in 
Poole's  Case,  1  Salk.  868,  cited  in  Lyde  v.  Russell,  1  B.  &  Aid.  394, 
and  Pen  ton  p,  Robart,  2  East,  88,  was  as  I  have  stated.  These  engines, 
therefore,  were  never  goods  and  chattels  at  all,  so  as  to  pass  to  the 
plaintiffs.  They  had  only  the  same  right  of  removid  as  the  tenant, 
which  certainly  ceased  in  June,  1829,(a)  and  that  right  of  removal 
would  not  have  enabled  him  to  sue  in  trover  for  them,  even  during  his 
term.  The  judgment  in  Davis  v.  Jones,  2  B.  ft  Aid.  165,  proceeded 
entirely  on  the  ground  that  the  jibs,  which  were  the  subject  of  the 
action,  were  not  fixtures  at  all,  but  mere  pevsonal  chattels,  ffere^  there 
is  no  doubt  that  the  steam-engines  were  left  affixed  to  the  freehold  after 
the  expiration  of  the  term^  and  after  the  plaintiffs  had  any  right  to  con- 
sider themselves  tenants  ;  and  I  am  of  opinion  that  trover  is  not  main- 
♦6471  *'*'^*^'®  f^**  •them."  Trappes  v.  Harter  has  been  overruled  by 
^  two  subsequent  cases.(&)]  The  defendant's  unqualified  refusal  to 
deliver  up  the  fixtures  on  demand,  was  evidence  for  the  jury  of  a  con- 
version ;  and  the  finding  of  the  jury  establishes  that  he  intended  to 
appropriate  them  to  his  own  use.  ^ 

Shee^  Serjt.,  and  Cockle^  in  support  of  the  rule. — The  general  rule 
is,  that  everything  which  is  fixed  or  annexed  to  the  soil  becomes  part 
of  the  %oil.  Upon  that  rule  several  exceptions  have  from  time  to  time 
been  engrafted, — some,  as  respects  the  things  themselves,  others,  as 
respects  the  parties  between  whom  the  question  arises,  as,  between  heir 
and  executor,  between  executor  and  remainder-man  or  reversioner,  and 
between  landlord  and  tenant.  In  Amos  and  Ferard  on  Fixtures,  pp.  1, 
2,  it  is  said,  «<  The  term  fixtures  is  used  by  writers  with  various  signifi- 
cations ;  but  it  is  always  applied  to  articles  of  a  personal  nature  which 
have  been  affixed  to  land.     There  is,  however,  another  sense  in  which 

(a)  Whan  ih«  tevuMy  was  detormloed. 

(()  Parke,  B.,  in  MiDshall  o.  Lloyd,  2  M.  A  W.  456,t  lajt  thai  '<tome  doabi  haa  baan  tbrowB 
on  Tmppai  «.  Hart«r,  as  far  as  it  bears  upon  this  poiDU" 
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the.  term  fixtures  is  very  frequently  used,  viz.,  as  denoting  those  perso- 
nal chattek  which  have  been  annexed  to  land,  and  which  may  be  after- 
wards severed  and  removed  by  the  party  who  has  annexed  them,  or  his 
personal  representative,  against  the  will  of  the  owner  of  the  freehold." 
If  the  tenant  omits  to  remove  fixtures  which  he  lawfully  may  remove 
during  his  term,  they  become  irremovable,  they  are  the  property  of  the 
landlord.  In  Birch  v.  Dawson,  6  C.  &  P.  658  (E.  0.  L.  R.  vol.  25), 
Littledale,  J.,  even  doubted  whether  a  nailed-down  carpet  would  not 
come  within  the  description  of  «« fixed  furniture.*'  The  whole  subject 
is  elaborately  discussed  in  the  notes  to  Elwes  v.  Mawe,  8  East,  88,  in 
2  Smith's  '''Leading  Gases,  114 — 121<  Each  case,  as  Dallas,  C. 
J.,  remarks  in  Buckland  v.  Butterfield,  2  B.  &  B.  54  (E.  G.  L.  R. 
vol.  6),  4  J.  B.  Moore,  440  (E.  0.  L.  R.  vol.  16),  must  depend  on  its 
special  and  peculiar  circumstances.  [Crbsswbll,  J. — Sappose  the 
landlord  here  had  demanded  the  ladder,  and  the  tenant,  the  now 
defendant,  had  refused  to  let  hin|  have  it,  saying  that  the  premises 
were  demised  to  him  with  the  ladder, — would  that  have  amounted  to  a 
conversion?]  Clearly  not.  The  ladder  became  parcel  of  the  letting; 
without  it,  the  tenant  would  have  no  means  of  access  to  the  warehouse 
above.  In  Sheppard's  Touchstone,  Preston's  edit.  Vol.  I.  p.  470,  it  is 
said :  "  The  incidents  of  a  house  held  for  an  estate  of  inheritance,  &c., 
as,  glass  windows  annexed  with  nails  or  otherwise  to  the  windows,  the 
wainscot  fixed  by  nails,  screws,  or  irons  put  through  the  posts  or  walls, 
tables  dormant,  furnaces  of  lead  and  brass,  and  vats  in  a  brew  and  dye- 
house  standing  and  fastened  to  the  walls,  or  standin^in  or  fastened  to 
the  ground  in  the  middle  of  the  house  (though  fastened  to  no  wall),  a 
copper,  or  lead  fixed  to  the  house,  the  doors  within  and  without  that 
are  hanging  and  serving  to  any  part  of  the  house,  shall  not  go  to  the 
executor  or  administrator  to  be  divided  and  sold  from  the  house,  albeit 
the  executor  or  administrator  have,  in  his  own  right,  a  lease  for  years 
of  the  house,  and  by  that  means  hath  the  house  also.  [This  rule  is 
still  applied  as  between  the  heir  and  executor,  or  the  executor  and  a  de< 
visee ;  but,  as  between  lord  and  tenant,  and  a  tenant  of  a  particular 
estate  and  a  remainder-man,  the  rule  of  the  common  law  is  greatly  re- 
laxed,— Lord  Petre  v.  Heneage,  12  Mod.  520.]  But,  if  the  glass  be  from 
the  windows,  or  there  be  wainscot  loose,  or  doors  more  than  are  used,  that 
are  not  hanging,  or  the  like :  these  things  shall  go  to  the  executor  or  ad- 
ministrator. [But  a  mill-stone,  taken  from  the  mill  for  a  particular 
purpose,  still  remains  part  of  the  mill,  and  will  belong  to  the  heir : 
♦Toiler's  Exec.  196.]"  In  Hellawell  v.  Eastwood,  6  Exch.  295,t  r*g49 
the  question  was,  whether  machinery  fixed  for  the  purposes  of  ^ 
manufacture  by  means  of  screws,  some  into  the  wooden  floors  of  the  mill, 
and  some  by  being  sunk  into  the  stone  flooring,  and  secured  there  by 
molten  lead,  were  distrainable  for  rent.  They  were  things  in  which  the 
landlord  had  a  contingent  interest  as  landlord,  if  not  removed  during  the 
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term.  The  landlord  waived  his  right :  as  against  the  tenant,  tfaey  ^rere 
personal  chattels.  There,  as  well  as  in  Davis  r.  Jones,  2  B.  fc  Aid.  165, 
the  articles  in  question  were  trade-fixtures.  [Jervis,  C.  J. — So  may 
these  be.]  There  was  no  evidence  that  they  were.  In  Roffey  v.  Hen- 
derson, 17  Q.  B.  674  (E.  C.  L.  R.  vol.  79),  the  plaintiff,  tenant  of  a 
house  for  term  of  years,  being  possessed  of  shelves,  stoves,  ranges,  ovens, 
boilers,  and  other  articles  of  household  use,  his  own  property,  but  annexed 
to  the  freehold,  requested  the  landlord  to  purchase  them  at  the  expira- 
tion of  the  term,  or  let  them  remain  for  purchase  by  the  incoming  tenant, 
but  to  be  taken  away  by  the  plaintiff  if  the  tenant  should  refuse  them. 
The  landlord  wrote  an  answer,  declining  to  purchase,  but  adding,  '^  I 
have  no  objection  to  your  leaving  them  on  the  premises,  and  making  the 
best  terms  you  can  with  the  incoming  tenant."  The  articles  remained 
unsevered  from  the  freehold  till  the  entry  of  the  new  tenant,  who  came 
in  under  a  demise  from  the  same  landlord,  but  who  declined  to  take 
them.  The  plaintiff  then  (after  the  tenant  had  been  two  months  in  pos* 
session)  demanded  liberty  to  enter  and  remove  the  fixtures ;  but  the 
tenant  refused  permission ;  and  the  plaintiff  thereupon  brought  case  for 
the  hindrance,  and  trover,  against  the  tenant.  It  was  held  that  trover 
would  not  lie  for  the  above  articles,  unsevered  from  the  freehold.  Pat^ 
teson,  J.,  there  says :  *^  As  to  the  question  whether  or  not  trover  lies, 
cases  certainly  run  very  near  the  wind:  but  the  general  principle  is,  that, 
*rKOi  ^^®^^  ^®  ^articles  are  of  such  a  kind  as  to  become  fixed  to  the 
•'  freehold,  the  tenant,  if  they  are  tenant's  fixtures,  may  remove 
them  during  the  term,  or  during  such  time  as  he  may  hold  possession 
after  the  term  in  the  capacity  of  a  tenant.(a)  vThat  is  the  only  right 
which  exists  on  this  head  between  him  and  the  landlord.  If  the  articles 
had  been  so  disannexed,  they  might  have  been  chattels  for  which  trover 
AYouId  have  lain ;  or  if  they  had  never  been  annexed :  but  I  do  not  find 
it  suggested  here  that  the  things  in  question  were  not  annexed  to  the 
freehold,  or  had  been  disannexed.  The  question  of  their  being  a  gift  to 
the  landlord  is  not  raised  here :  this  is  not  the  ground  on  which  the 
plaintiff's  claim  is  disputed,  but  the  nature  of  the  things  themselves,  from 
which  it  results,  that  (as  my  Brother  Williams  has  stated  in  note  (r)  to 
Greene  v.  Cole,  2  Wms.  Saund.  259  c,  6th  edit.),  until  they  are  severed 
from  the  freehold,  they  do  not  become  goods  and  chattels,  and  trover 
does  not  lie  to  recover  them."  There  was  no  evidence  of  any  severance 
iu  this  case.  A  vane  attached  to  the  roof  of  a  house,  though  in  a  cer- 
tain sense  not  fixedy  ixiBsmnoh  as  it  is  intended  to  turn  with  the  wind, 
would  nevertheless  go  with  the  bouse.  So,  here,  the  crane  being  so  fixed 
as  to 'Swing  does  not  make  it  any  other  than  a  fixture:  it  would  not  be 
available  as  a  source  of  power  unless  fixed.  It  is  not,  therefore,  motion, 
but  locomotion,  that  deprives  a  chattel  of  the  character  of  a  '^fixture." 
Upon  the  whole,  it  is  submitted  that  all  these  articles  were  fixtures,  and 

(a)  Sec  Heap  v.  Barton,  12  C.  B.  274  (E.  C.L.  R.  vol.  73). 
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that,  whatever  right  the  tenant  might  have  had  to  disannex  them  during 
the  continuance  of  his  possession  in  the  character  of  tenant,  he  lost  that 
right  by  omitting  to  avail  himself  of  it  at  the  proper  time,  (a) 

Cur.  adv.  vult. 

♦Matjlb,  J.,  now  delivered  the  judgment  of  the  court.  r+fi^^l 

In  the  oase  of  Wilde  v>  Waters,  which  was  tried  before  me  at  ^ 
the  sittings  in  London  in  Easter  Term  Ipst,  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit.  A  motion  was  accordingly  made 
to  that  effect,  and  the  case  was  argued  early  in  the  last  term,  before  the 
Lord  Chief  Justice,  my  Brothers  Cresswell  and  Crowder,  and  myself. 
My  Lord,  being  engaged  at  Nisi  Prius,  has  desired  me  to  express  our 
joint  opinion. 

It  appears  that  this  was  an  action  of  trover  brought  to  recoyer  the 
value  of  certun  goods.  The  goods  in  question  consisted  of  fixtures, — 
amongst  others,  a  ladder,  a  crane,  and  a  bench.  The  case  was  very 
fully  argued,  and  the  law  as  to  fixtures  was  gone  into  at  very  consider- 
able length :  but  I  do  not  conceive  it  to  be  necessary  to  give  our  opinion 
at  any  length. 

Generally  speaking,  no  doubt,  fixtures  are  part  of  the  freehold,  and 
are  not  such  goods  and  chattels  as  can  be  made  the  subject  of  an  action 
of  trover.  But  there  are  various  exceptions  to  this  rule,  in  respect  of 
things  which  are  set  up  for  ornament,  or  for  the  purpose  of  trade,  or 
for  other  particular  purposes.  As  to  these,  there  are  many  distinctions, 
some  of  which  are  nice  and  intricate.  In  the  present  case,  however, 
there  is  nothing  special  or  peculiar  in  the  fixtures  the  value  of  which  is 
sought  to  be  recovered.  Neither  the  ladder,  the  crane,  *nor  the  r«/»eo 
bench  wan  ornamental.  There  was  nothing  in  the  manner  in  '- 
which  they  were  affixed  to  the  premises  at  all  special  or  peculiar ;  no- 
thing to  take  the  case  out  of  the  ordinary  rule.  They  were  put  up  in 
the  ordinary  way,  and  for  the  ordinary  use  and  convenience  of  the  pre- 
mises to  which  they  were  affixed.  The  ladder  was  nailed  to  the  floor 
and  the  joists  above,  and  was  the  only  mode  of  access  to  the  loft:  the 
crane  was  in  like  manner  fixed  to  the  floor  and  the  joists  above,  in  the 
usnal  way :  and  the  bench  was  fixed  in  no  unusual  manner  to  the  wall. 

We  therefore  think  that  these  articles  fall  within  the  general  rule ; 
and  that  trover  will  not  lie  for  them :  consequently,  the  rule  to  enter  a 
nonsuit  will  be  made  absolute.  Rule  absolute. 

(a)  See  BUiotft  v.  Bishop,  10  Bzob.  496.  &1S,t  when  Plait,  B.,  says :  "  So  long  m  the  ebaUel 
U  aniesed,  it  ii  in  eome  lense  a  fixtare,  bat  the  tenant's  rtglit  to  remove  or  obligation  to  leave 
it,  may  depend  on  the  lubject  demised.  If  a  landlord  demised  a  boose  with  grates  or  ga§-Jitting9 
at  aa  entire  rent,  they  would  belong  to  bim  at  tb«  expiration  of  the  term.  But,  if  he  bad  let 
fte  hovM  nnfwnlibed  with  those  oonveaiences,  and  the  tenaoty  for  the  enjoyment  of  his  oocnpa- 
tion,  fixes  them  in  tho  honse,  the  tenant,  unless  bo  bad  ooolracted  to  leave  them  behind,  might 
mndoubtedlj  remore  thorn  during  bis  term." 

2o2 
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JOHN  MELLING  v.  ISAAC  LEAK  and  Another.     June  25. 

A.  devised  a  meiraage  to  6.  and  C,  to  trast  fpr  D.  for  life,  and,  after  hii  death,  on  eortain  otker 
tnisU.  A.  died  in  1816.  In  1818,  the  plaintiff,  who  had  married  a  daughter  of  one  K.,  who  it 
wai  aeanmed  had  been  let  into  poMession  of  the  messuRge  bj  B.,  the  tenant  for  life,  aucceeded 
B.  in  the  poseeuion  of  the  promises,  and  remained  therein,  without  payment  of  rent  to  or 
aoknowledgment  of  title  in  any  one,  until  1864,  when  the  heir-at-law  of  B.,  the  tmnrWtng 
trustee  (the  tenant  for  life  being  dead),  turned  him  out: — Held,  that  the  plaintiff  had,  by  his 
adverse  possession  for  more  than  twenty  years,  acquired  a  title  as  well  against  the  trustees  aa 
against  the  oestui  que  trust ;  for  that,  although  a  cestui  que  trust  who  is  in  possession  with  tha 
consent  or  aoquiescenee  of  the  trustees  may  be  regarded  as  their  tenant  at  will,  yet,  if  he  is  only 
allowed  to  receive  the  rents,  or  otherwise  deal  with  the  property  in  the  hands  of  the  occupying 
tenants,  he  stands  in  the  relation  merely  of  an  agent  or  bailiff  of  tha  tmatoes  who  ehooae.U 
allow  him  to  aot  for  them  in  the  management  of  the  estate. 

Trespass  for  breaking  and  entering  a  messuage  of  the  plaintiff  situate 
in  Upper  Bentham,  in  the  township  of  Bentham,  in  the  county  of  York, 
making  a  noise  therein,  and  forcibly  expelling  the  plaintiff  and  bis  wife 
therefrom ;  with  a  count  for  seizing  and  converting  the  goods,  to  wit, 
household  furniture  and  wearing  apparel,  of  the  plaintiff. 
^>..Q,  Pleas, — first,  not  guilty — secondly,  to  the  first  count,  *that 
^  the  messuage  was  not  the  messuage  of  the  plaintiff,  as  alleged. 

Thirdly,  that  the  said  messuage,  at  the  said  times  when,  &c.,  with^ 
the  appurtenances,  was,  and  now  is,  the  messuage,  soil,  and  freehold  of 
the  defendant  Isaac  Leak ;  wherefore  the  said  Isaac  Leak,  in  his  own 
right,  and  the  defendant  Willan  as  the  servant  and  by  the  command 
of  the  said  Isaac  Leak,  broke  and  entered  the  said  messuage,  and  com- 
mitted therein  the  alleged  trespasses  in  the  first  count  mentioned ;  and, 
because  the  said  goods  and  chattels  then  had  been  and  wefe  wrongfully 
put  and  placed,  and  were  then  wrongfully  in  and  upon  the  said  messuage 
.  and  premises  of  the  said  Isaac  Leak,  encumbering  the  same,  and  doing 
damage  there  to  him,  he,  the  said  Isaac  Leak,  in  his  own  right,  and 
Willan  as  his  servant  and  by  his  command,  seized  and  took  the  said 
goods  and  chattels  in  and  upon  the  said  messuage  and  premises,  and  so 
encumbering  the  same,  and  removed  and  carried  them  to  a  small  and 
convenient  distance,  and  there  left  the  same  for  the  plaintiff  ^s  use,  doing 
no  unnecessary  damage  to  the  plaintiff, — which  were  the  supposed  tres- 
passes in  the  declaration  mentioned. 

Fourthly,  that,  before  the  committing  the  supposed  trespasses,  and 
from  thence  until  the  giving  of  the  notice  to  quit  thereinafter  men-  . 
tioned,  the  plaintiff  held  the  said  messuage,  together  with  a  garden  and 
premises,  as  tenant  thereof  to  one  John  Leak^  at  the  will  of  tlie  eaid  John 
'  Leak^  without  being  liable  to  the  payment  of  any  rent,  and  no  fine 
having  been  reserved  or  made  payable  on  or  in  respect  of  the  said 
tenancy,  the  reversion,  to  wit,  in  fee-simple,  of  and  in  the  said  messuage, 
garden,  and  premises,  expectant  on  the  termination  of  the  said  tenancy, 
during  all  the  time  aforesaid,  and  still,  being  in  and  belonging  to  the 
said  John  Leak  in  his  lifetime,  and  the  said  Isaac  Leak,  as  bis  eldest 
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son  and  *heir-at-law,  since  his  death ;  and  thereupon  all  the  term  r^^  .^^ 
and  interest  of  the  plaintiff  in  the  said  premises  became  and  were  ^ 
dnly  determined,  to  wit,  by  a  legal  notice  to  qnit  given  by  the  said 
John  Leak  in  his  lifetime,  whereby  the  plaintiff  was  duly  required  to 
qnit  and  deliver  up  possession  thereof  on  a  certain  day  and  year  therein 
named ;  whereupon  the  said  John  Leak,  in  his  lifetime,  and  the  said 
Isaac  Leak,  upon  his  death,  became  and  were  entitled  to  the  possession 
of  the  said  premises ;  yet  the  plaintiff,  who  then  actaaliy  occupied  the 
same,  after  the  expiration  of  the  said  notice  to  quit,  and  until  the  com- 
mitting of  the  alleged  trespasses,  neglected  and  refused  to  quit  and 
deliver  up  possession  thereof;  whereupon,  and  after  the  determination 
of  the  said  tenancy  as  aforesaid,  and  in  pursuance  of  the  Ik  2  Vict. 
c.  74,  « to  facilitate  the  recovery  of  possession  of  tenements  after  the 
determination  of  the  tenancy,"  the  said  Isaac  Leak  caused  the  plaintiff 
to  be  duly  served,  to  wit,  personally,  with  a  written  notice,  in  the  form 
set  forth  in  the  schedule  to  that  act,  and  signed  by  the  said  Isaac  Leak, 
of  his  intention  to  proceed  and  apply  to  recover  possession  of  the  said 
premises  under  the  authority  of  and  according  to  the  mode  prescribed  by 
such  act,  and  whereby  the  plaintiff  had  notice  and  was  informed,  that, 
unless  peaceable  possession  of  the  said  premises  should  be  given  to  the 
said  Isaac  Leak  on  or  before  the  expiration  of  seven  clear  days  from 
the  service  of  that  notice,  he  should,  on  Friday,  the  12th  of  May  then 
instant  (1854),  at  11  of  the  clock  on  the  same  day,  at  Ingleton,  apply  to 
Her  Majesty's  justices  of  the  peace  acting  for  the  district  of  Ewcross, 
in  petty  sessions  assembled  (being  the  district  within  which  the  said 
premises  were  situate),  to  issue  their  warrant  directing  the  constables 
of  the  said  district  to  enter  and  to  take  possession  of  the  said  premises, 
and  to  eject  any  person  therefrom :  that  the  said  last-mentioned  notice 
*wa8,  at  the  time  of  the  service  thereof,  read  over  and.  explained 
to  the  plaintiff  by  the  person  who  served  the  same ;  that  the 
plaintiff  did  not  (although  seven  clear  days  and  more  elapsed  between 
the  service  of  the  said  notice  and  the  said  I2th  of  May)  comply  with  such 
notice,  but  neglected  and  refused  to  quit  or  deliver  up  possession; 
whereupon  the  said  Isaac  Leak,  by  his  agent,  at  the  said  day  and  time 
"and  place  so  appointed  in  and  by  the  said  last-mentioned  notice, 
appeared  before  the  said  justices  in  petty  sessions  assembled,  and  then 
and  there  duly  made  his  complaint  in  writing  of  the  matter  aforesaid, 
according  to  and  in  the  form  prescribed  by  the  said  act ;  yet  the  plain- 
tiff did  not  appear  at  the  said  time  and  place  appointed,  or  in  any  other 
manner  according  to  the  said  notice,  and  show  to  the  satisfaction  of  th^ 
said  justices,  or  of  any  jasttce,  reasonable  or  any  cause  why  possession 
should  not  be  given  up  of  the  said  premises  under  or  according  to  the 
provisions  of  the  said  act ;  that  the  said  Isaac  Leak  then  and  there  gave 
to  the  said  justices  such  proof  as  by  the  said  act  was  and  is  required  ; 
irhereupon,  that  is  to  say,  on  the  day  and  year  last  aforesaid,  two  of 
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tke  said  JQSticoB  duly  issued  their  warrant  iroder  their  hands  and  seab, 
directed  to  James  Greenup  and  all  other -the  constables  and  peaea 
officers  acting  in  and  for  the  said  district,  in  the  form  required  by  the 
said  act,  and  commanding  them<  to  enter  (by  force,  if  needful),  and  with 
or  without  the  aid  of  (the  defendant)  Willan  as  such  ageat,  or  any  other 
person  or  persons  they  might  think  requisite  to  call  to  their  assistanoe^ 
into  and  upon  the  said  premises,  and  to  eject  thereout  any  person,  and 
of  the  said  tenement  full  and  peaceable  possession  to  delirer  to  the  said 
Isaac  Leak ;  which  warrant  was  thereupon  delivered  to  William  Exten 
and  James  Greenup,  two  of  the  constables  for  tke  said  district,  to  be 
executed  in  due  form  of  law ;  and,  by  virtue  thereof  "^(the  pro* 
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visions  of  the  said  act  having  been  in  all  respects  observed  and 


complied  with  on  the  part  of  the  defendants),  the  said  kst-mentioned 
constables  afterwards,  and  not  less  than  twenty-one,  nor  more  than 
thirty  clear  days  from  the  date  of  the  said  warrant,  that  is  to  say,  on 
Wednesday,  the  7th  of  June,  in  the  year  last  aforesaid,  between  the 
hours  of  9  in  the  forehoon  and  4  in  the  afternoon^  being  the  said  tiMea 
when,  &c.,  in  the  declaration  mentioned,  broke  and  entered  tke  said 
messuage  and  premises  in  order  to  ezeovte,  and  did  tbea  and  there 
execute,  the  said  warrant  according  to  law,  and  in  doiag  ibe  matter 
aforesaid  the  alleged  trespasses  in  the  first  count  meatiDned  were 
necessarily  and  unavoidably  committed ;  and  because  the  said  goods  and 
chattels  were  then  wrongfully  remaining  and  being  ia  and  upon  the  said 
messuage  and  premises,  encumbering  the  same,  and  the  plainti£( 
neglected  and  refused  to  remove  them,  although  requesied  so  to  do,  the 
said  constables,  on  the  execution  of  the  said  warrant,  also  seised  and 
took  the  said  goods  and  chattels  in  and  upon  the  said  meseraage  and 
premises,  and  removed  and  carried  them  to  a  smidl  and  conveniefti 
distance  from  and  out  of  the  said  premises,  and  there  left  the  same  for 
the  plaintiiT's  use,  doing  no  unnecessary  damage  thereto,  or  to  the 
plaintiff,  no  more  force  being  used,  and  no  more  being  done  on  the 
occasions  aforesaid,  than  was  needful  and  necessary  in  and  for  the 
purpose  of  executing  the  said  warrant ;  which  were  the  supposed  tres- 
passes in  the  declaration  mentioned. 

Fifthly,  to  the  second  count,  that  the  defendants  did  what  was  com- 
plained  of  in  that  count  by  the  plaintiff's  leave* 

Upon  ^ach  of  these  picas  issue  was  joined. 

The  cause  was  tried  before  Parke,  B.,  at  the  last  Spring  Assisea  at 
York,  without  a  jury.     The  facts  were  as  follows : — 
^a^rr-y       "^Isaac  Melling,  the  father  of  the  plaintiff,  being  seised  ia  fee 
^  of  the  messuage  which  was  the  subject  of  this  action,  by  his  willn 
dated  the  15th  of  August,  1813,  devised  as  follows : — 

«<  I  hereby  order  and  direct  that  all  my  just  debts,  funeral  and  tea* 
tamentary  expenses  shall  be  paid  off  and  discharged  by  my  exeoatora 
out  of  my  personal^  estate.     I  give  and  bequeath  onto  my  soa  Joki> 
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MelKng  the  legacy  or  sum  of  100£.,  to  be  paid  to  him  by  my  executors 
hereinafter  named,  oat  of  my  personal  estate,  at  the  end  of  twelvet 
calendar  months  next  after  my  decease."  And,  after  devising  to  hia 
wife  Mary  a  messuage  or  dwelUng-honse  for  her  Efe,  he  gave  and  devised 
and  bequeathed  unto  John  Leak  and  Thomas  Wildroan  «aH  his  mes- 
suages or  dwelling-houses,  buildings,  lands^  grounds,  hereditaments,  and 
^eal  estate,  situate,  lying,  and  being  in  Upper  Bentham*  aforesaid,  or 
elsewhere  (subject  to  the  life-estate  of  his  said  wife  of  and  in  the  said 
dwelling-house),  and  also  all  his  goods,  chattels,  personal  estate  and 
effects  whatsoever  and  wheresoever,  To  hold  to  themselves  the  said  John 
Leak  and  Thomas  Wildman,  their  heirs,  executors,  administrators,  and 
assigns,  for  ever,  or  for  and  during  all  his  estate  and  interest  therein, 
to,  for,  and  upon  the  several  uses,  ends,  intents,  and  purposes  thereia* 
after  mentioned,  expressed,  and  declared,  vis.  upon  trust -that  they  the 
said  trustees,  or  the  survivor  of  them,  or  the  heirs,  executors,  or  adminis- 
trators of  such  survivor,  should,  so  soon  after  his  decease  as  conveni-^ 
ently  might  be,  convert  into  money  all  his  personal  estate  thereinbefore 
bequeathed  to  them  as  aforesaid,  and  thereout  pay  aud  discharge  all 
his  just  debts,  funeral  and  testamentary  expenses,  and  the  charge  of 
proving  his  will,  and  i^lso  the  said  legacy  of  100{.  thereinbefore  bequeathed 
to  his  said  son  John ;  and,  after  the  payment  aforesaid,  to  pay,  distrL* 
bote,  and  divide  the  residue  and  remainder  of  his  said  personal  estete 
^nto  and  equally  between  and  amongst  his  sen.  William,  his  said  r-^nrn 
son  John,  his  (the  said  testator's)  two  daughters  Dorothy  Carr,  ^ 
the  wife  of  Richard  Carr,  and  Jane  Leak,  the  wife  of  the  said  John 
Leak,  shax-e  and  share  alike ;  but,  in  case  any  of  his  said  children  should 
happen  to  die  before  his  or  her  share  of  the  money  thereby  given  to 
them  should  become  due  or  payable,  leaving  lawful  issue,  such  issue 
should  have  and  be  entitled  to  his,  her,  or  their  deceased  parent's  share^ 
if  more  than  one,  equally  amongst  them :  And  upon  further  trust  that 
they,  the  said  John  Leak  and  Thomas  Wildman,  or  the  survivor  of  them, 
or  the  heirs  of  such  survivor,  shall  and  do  demise  and  let,  and  receive 
the  rents  and  profits  of  all  that  my  messuage  or  tenement  called  But- 
terber,  situate,  lyiAg,  and  being  in  Upper  Benthara  aforesaid,  and  con- 
sisting of  a  dwelling-heuso,  barn,  out-buildings,  and  of  seven  acres  and 
a  half  of  land,  or  thereabouts,  now  in  the  occupation  of  myself  and  of 
the  said  John  Leak,  and  winch  I  purchased  from  Mr.  ^tler  and  J. 
Campbell's  heirs ;  and  also  shall  and  do  out  of  the  same  rents  ^d 
profits  pay  unto  my  said  wife  Mary  the  annuity  or  yearly  sum  of  122. 
for  and  during  the  term  of  ber  natural  Itfe,  by  four  equal  quarterly 
payments  in  each  year,  &c.,  and  akall  and  do  pay  and  apply  to,  or  permit 
and  suffer  my  said  son  William  to  have,  receive,  and  take  the  residue 
and  remainder  of  the  same  rents  and  profits  for  and  during  the  term 
of  his  natural  life ;  and,  from  and  immediately  after  the  decease  of  my 
said  eon  William,  then  upon  trust  that  the  said  John  Leak  and  Thomas 
VOL.  XVI. — 66 
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WildEQan,  or  the  survivor  of  them,  or  the  heirs  of  such  sarvivor,  shftU 
and  do  absolntely  sell  and  dispose  of  my  said  messaage  or  tenement 
called  Batterber,  with  the  said  buildings  apd  lands  thereunto  belonging, 
to  the  best  advantage  in*  their  judgment,  either  together  or  in  parcels, 
and,  either  by  public  or  private  contract,  grant,  convey,  and  assure  the 
*f)^Q1  *^^^^  ^^  ^^^  purchaser  or  purchasers  thereof,  his,  her,  and  their 
-^  heirs  and  assigns,  for  ever,  subject,  nevertheless,  to  the  said 
annuity  of  12L  to  my  said  wife,  in  case  she  shall  be  then  living,  and 
receive  the  purchase  or  consideration  money  for  the  same ;  and  upon 
trust  to  pay  and  apply  the  money  to  arise  from  such  sale  or  sales,  after 
payment  of  the  expenses  thereof,  and  of  the  trusts,  unto  and  equally 
between  or  amongst  Mary  Melling,  the  natural  child  of  my  said  son 
William,  and  all  and  every  the  lawful  children  of  my  said  son  William 
hereafter  to  be  born,  share  and  share  alike ;  and,  in  case  my  said  son 
William  should  happen  to  die  without  leaving  any  lawful  child  or  child- 
ren, then  to  pay  and  apply  the  sum  of  200Z.,  part  of  the  money  arising 
or  to  arise  from  the  said  sale  or  sales,  unto  the  said  Mary  Melling,  an4 
the  residue  and  remainder  of  the  same  moneys  unto  and  equally  amongst 
all  and  every  my  lawful  grandchildren  now  born  or  hereafter  to  be 
born,  and  living  at  the  decease  of  my  said  son  William,  share  and  share 
alike." 

Isaac  Melling,  the  testator,  died  in  the  year  1815,  leaving  a  widow 
and  two  sons,  viz.  William  Melling,  and  John  Melling,  the  now  plaintiff. 
The  widow  died  in  1830.  At  the  death  of  the  testator,  John  Leak,  one 
of  the  trustees,  was  in  possession  of  the  houae.  He  remained  in  pos- 
aessioB  fbr  a  short  time,  and  was  succeeded  by  one  William  Clarke. 
The  plaintiff  married  Clarke's  daughter  in  July,  1817,  and  occupied  the 
house  thenceforward  jointly  with  Clarke  for  about  six  montlu,  when 
Clarke  quitted,  leaving  the  plaintiff  in  possession ;  and  the  plaintiff  re- 
mained in,  without  paying  any  rent  or  acknowledging  any  title,  until 
the  7th  of  June,  1854. 

In  November,  1853,  John  Leak,  the  surviving  trustee,  died, — William 
Melling,  the  testator's  son,  having  died  a  few  months  before. 
^f^f^rxn      On  the  7th  of  June,  1854,  the  defendant  Isaac  Leak,  *claim«- 
^  ing  as  heir-at-law  of  John  Leak,  entered,  and  turned  the  plain- 
tiff out. 

Upon  these  facts,  the  learned  judge  was  of  opinion  that  the  plaintiff 
was  entitled  to  a  verdict,  inasmuch  as,  by  occupying  for  more  than 
twenty  years  without  any  payment  of  rent  or  any  acknowledgment  of 
title  either  in  the  trustees  or  the  cestui  -que  trust,  he  had  gained  a  title 
as  against  both :  but  he  reserved  to  the  defendant  leave  to  move. 

JDay  (for  Cowling)^  in  Easter  Term,  accordingly  obtained  a  rule  nisi 
to  enter  the  verdict  for  the  defendants,  on  the  ground  that  the  defendant 
Leak  and  his  father  John  Leak  were  not  barred  by  the  statute  of  limi- 
tations  3  &;  4  W.  4,  c.  27,  and  that  both  the  defendants  therefore  were 
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entitled  to  a  verdict,  and  that  the  learned  judge  ought  to'  have  8o  ruled. 
He  referred  to  Garrard  v.  Tuck,  8  C.  B.  281  (E.  0.  L.  B.  vol.  66),  where 
it  was  held  that  the  8d  section  of  the  8  &  4  W.  4,  c.  27,  does  not  apply 
to  the  case  of  a  cestui  que  trust  holding  possession  of  land  under  the 
trustee. 

Manisty,  on  a  subsequent  day  in  the  same  term,  showed  cause. — The 
facts  are  shortly  these : — ^The  testator  died  in  1815,  leaving  John  Leak 
and  Thomas  Wildman,  the  trustees  named  in  his  will,  him  surviving, 
and  leaving  a  widow  and  two  sons,  William  and  John,  the  latter  of 
whom  is  the  now  plaintiff.  In  1817,  Clarke  being  then  in  possession 
of  the  house, — probably  put  in  by  William  Melling — John  Melling 
marries  Clarke's  daughter,  and  goes  also  to  reside  there;  and,  from 
that  time  until  the  7th  of  June,  1854,  he  remains  in  undisturbed  pes* 
session  (Clarke  having  gone  out  shortly  after  the  marriage),  without 
ever  being  asked  to  pay  any  rent,  and  without  any  acknowledgment  of 
title  to  any  person.  He,  therefore,  it  is  submitted,  acquired  a  title 
♦both  against  the  trustees  and  the  cestui  que  trust.  A  cestui  p^/,/»^ 
que  trust,  or  one  claiming  through  him,  cannot  acquire  a  title  as  '- 
against  the  trustee, — 8  A;  4  W.  4,  c.  27,  s.  7  :{a)  bilt  that  cannot  apply 
to  the  case  of  a  third  person  acquiring  a  title  adverse  to  both.  [WiL* 
LiAMS,  J. — I  do  not  assume  that  section  to  show  that  the  cestui  que  trust 
is  tenant  at  will  to  the  trustee.]  The  section  has  reference  entirely  to 
persons  who  are  in  possession  as  tenants  at  will.  The  question  here  is, 
whether  Isaac  Leak  could  have  maintained  ejectment  under  s.  2.  If  not, 
the  plaintiff  is  entitled  to  recover.  That  section  enacts,  ^^  that,  after  the 
81st  of  December,  1888,  no  person  shall  make  an  entry  or  distress  or 
bring  an  action  to  recover  any  land  or  rent,  but  within  twenty  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or  distress  or  to 
bring  such  action  shall  have  first  accrued  to  some  person  through  whom 
he  claims ;  or,  if  such  right  shall  not  hftve  accrued  to  any  person  through 
whom  he  claims,  then  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress  or  to  bring  such  action  shall  have 
first  accrued  to  the  person  making  or  bringing  the  same.'-  And  the 
8d  section  enacts,  ^^  that,  in  the  construction  of  this  act,  the  right  to 
make  an  entry  or  distress,  or  briiig  an  action  to  recover  any  land  or 
rent,  shall  be  deemed  to  have  first  accrued  at  such  time  as  hereinafter 
♦is  mentioned  (that  is  to  say),  when  the  person  claiming  such  land  r^icggo 
or  rent,  or  some  person  through  whom  he  claims,  shall,  in  respect 
of  the  interest  claimed,  have  been  in  possession  or  in  receipt  of  the  profits 

(a)  "'When  any  person  Bball  be  in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in 
reeelpt  of  any  rent,  at  tenant  at  will,  the  right  of  the  peraon  entitled  rabjeet  thereto,  or  of  the  penon 
threagh  whom  be  claimti  to  oiake  an  antry  or  dietreee,  or  bring  an  action  to  reooYer  snob  land  or 
rent»  shall  be  deemed  to  have  first  accrued  either  at  the  determination  of  such  tenancy,  or  at 
the  expiration  of  one  year  next  after  the  eonmencenent  of  neb  tenancy,  at  which  time  sueh 
tesaney  ahatt  be  deemed  to  hftve  detwaiiMd :  ProTided  alwayi,  that  no  mortgagor  or  eestui  que 
tnai  shall  be  deemed  to  be  ft  tenant  at  will  within  the  meaning  of  this  clause,  to  his  mortgagee 
or  trustee." 
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of  snob  land,  or  in  receipt  of  each  rent,  and  shall  while  entitled  diereto 
have  been  dispossessed,  or  have  disoorttinued  such  possession  or  receipt^ 
then  such  rigjbt  shall  be' deemed  to  have  first  accrued  at  the  time  of  such 
dispossession  or  discontinuance  of  possession,  or  at  the  last  time  at  which 
any  such  profits  or  rent  were  or  was  so  received ;  and,  when  the  person 
claiming  such  land  or  rent  shall  claim  the  estate  or  interest  of  some 
deceased  person  who  shall  have  continued  in  such  possession  or  receipt 
of  the  same  estate  or  interest  until  the  time  of  his  death,  and  shall  haAre 
been  the  last  person  entitled  to  snch  estate  or  interest  who  shall  hsive 
been  in  such  possession  or  receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  of  such  death ;  and,  when  the  person 
claiming  such  land  or  rent  shall  claim  in  respect  of  an  estate  or  interest 
in  possession  granted,  appointed,  or  otherwise  assnred  by  any  instru- 
ment  (other  than  a  will)  to  him,  or  some  person  through  whom  he  claims, 
by  a  person  being  in  respect  of  the  same  estate  or  interest  in  the  pos- 
session or  receipt  of  the  profits  of  the  land,  or  in  receipt  of  the  rent, 
and  no  person  entitled  under  such  instrument  shall  have  been  ift 
such  possession  or  receipt,  then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  the  person  claiming  as  aforesaid, 
or  the  person  through  whom  he  claims,  became  entitied  to  such  pos- 
session or  receipt  by  virtue  of  such  instrument;"  &c.  Here,  John 
Leak  was  out  of  possession  in  1817.  The  defendant,  however,  con-, 
tends  that  he  is  in  a  situation  to  have  maintained  ejectment,  because 
the  plaintiff  was  put  in  by  one  having  a  beneficial  interest  in  the 
property.  What  difference  can  that  make?  There  is  no  proviso 
*f{Ml  *^^  ^^^  statute  to  save  him.  [Williams,  J. — The  case  of  trus*- 
^  tee  and  cestui  que  trust  is  put  in  the  same  clause  as  that  of 
mortgagor  and  mortgagee?  Is  the  mortgagor  tenant  at  will  to  the 
mortgagee?]  Sir  E.  Sugden,  in  his  essay. on  the  statutes  of  limitation 
as  to  real  actions,  p.  86^  says  there  are  cases  where  title  may  be  acquired 
against  trustee  and  cestui  que  trust.  ^^  The  third  provision  of  the  3d 
section,"  he  says,  *(  coupled  with  the  2d  section,  has  been  held  to  apply 
to  a  term  of  years  assigned  to  a  trustee  to  attend  the  inheritance, 
where  of  course  the  trustee  is  not  in  possession,  so  that  the  twenty 
years  would  run  against  him  from  the  time  when  he  became  entitled  to 
the  possession.  In  the  case  in  which  this  was  decided,— Doe  d.  Jacobs 
V.  Phillips,  10  Q.  B.  130  (E.  C.  L.  B.  voL  59),— there  had  been  no  de- 
mand of  possession  before  ejectment  brought.  Patteson,  J.,  observed^ 
that  he  would  not  say  the  words  of  the  3d  section  were  specially  pointed 
to  the  case  of  trustee  and  cestui  que  trust,  but  they  certainly  seemed 
to  be  very  applicable.  Now,  if  the  termor  could  have  brought  eject- 
ment within  twenty  years  before  this  action  was  brought,  there  was  an 
end  of  the  case.  The  3d  section  seemed  clear,  and  there  was  nothing 
in  any  other  part  of  the  aet  to  militate  against  their  oonstructioa  of  il. 
Coleridge,  J.,  added,  that,  to  sustain  this  action,  it  must  be  conceded 
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.that  the  tennor  might  sue  without  demand  of  possession.  Then,  the 
2d  section,  with  whieh  the  8d  section,  as  being  explanatCM-y  of  it,  was 
to  be  read,  seemed  to  ^embrace  this  very  case,  inaamnch  as  the  right  df 
entry  first  accrued  beyond  the  period  limited.  The  point  was  not,  how- 
ever, fairly  raised  in  the  case  of  Doe  d.  Jaedbs  v.  Phillips,  because  no 
demand  of  possession  had  been  made ;  and,  considering  the  case  to  fall 
within  the  2d  section,  and  the  braneh  relied  upon  of  the  3d  section,  if 
the  trustee  of  the  term  could  recover  without  a  demand,  it  was  manifest, 
as  pointed  out  by  the  court,  *that  iie  mfight  ^ave  recovered,  r^^^A 
without  any  previous  demand,  move  than  twenty  years  before  the  *-  . 
action  brought ;  and  in  that  view  his  action  was  too  late.  It  was  not 
decided  that  the  cestui  que  trust  was  not  tenant  at  wQl  to  his  trusteei, 
nor  was  it  even  decided  that  the  demand  of  possession  would  not  deter- 
mine the  will.  Indeed,  it  appears  that  the  plaintiSs  were  Uustees  for 
infants,  and  that  both  the  trustees  and  the  cestuie  que  trust  had  been 
;kept  out  of  ^possession  for  more  than  twenty  years  by  the  uncles  and 
aunts  of  the  latter,  and  that  the  case  fell  properly  within  the  12th  sec» 
tion.  If,  as  Maule,  J.,  subsoquently  observed,(a)  not  barred  in  twenty 
years,  they  never  would  be.  It  $$em$  to  haw  bem  a  ttue  in  which  both 
trtutee  and  ce$tui  fue  trust  were  barred,**  It  is  submitted,  therefore, 
that  tfaie.rnling  of  the  learned  judge  at  the  trial  was  correct. 

Cowling  and  Mugh  JTttt,  in  support  cf  the  pule.*-*-Ae8«iming  that  the 
cestui  que  trust,  William  Melling,  was  the  party  by  whom  Clarke  was 
let  into  possession,. a  twenty  years'  possession  by  Clarke,  or  by  any  per- 
son let  in  by  him,  oonld  be  no  bar,— when  a  new  duty  devolved  upon 
the  trustees  after  the  death  of  the  cestui  que  truat,-^to  an  action  by 
•them.  What  would  &ave  been  the  state  of  things  if  the  cestui  que 
trust  had  himself  remained  in  possession  ?  Would  that  have  barred  the 
right  of  the  trustees  7  Garrard  v.  Tuck,  8  0.  B.  231  (£.  C.  L.  R.  vol. 
65),  shows  that  it  would  not.  In  Doe  d.  Jacobs  v.  Phillips,  it  appears 
the  term  was  oroated  in  1766,  by  way  of  mortgage  to  one  Hubbard. 
In  the  following  year,  Hubbard  became  the  absolute  purchaser  in 
fee ;  and  the  residue  of  the  term  was  at  the  same  time  assigned  to  one 
Holyhead,  in  trust  for  Hubbard,  and  to  attend  the  inheritance.  The 
lessor  of  the  plain tiiF,  who  brought  the  ejectment  on*  behalf  of  in- 
fants who  ^claimed  through  Hubbard,  throws  himself  back  r^tgg^ 
on  the  title  of  the  termor.  The  termor  being  dead,  a  li-  ^ 
mited  administration  was  taken  out,  and  the  action  brought  in  his 
name.  The  court  held,  that  there  was  no  pretence  for  saying  that  the 
termor  had  any  right  to  recover.  Sir  £•  Sugden  says,  «*  It  was  not 
decided  that  the  cestui  que  trust  was  not  tenant  at  will  to  his  trustee." 
But,  in  the  following  page  (p.  38),  be  says :  «<  In  a  later  case,— Garrard 
tf.  Tuck, — where,  upon  a  writ  of  dower,  the  tenant  pleaded  an  outstand- 
ing term,  the  Court  of  Common  Pleas  held,  that,  in  the  case  of  an 

(a)  In  aanwd  «.  Taok,  S  C.  B.  U2  (B.  0.  L.  B.  toL  65). 
2P 
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attendant  term,  the  oestai  qoe  trust  was  tenant  at  will  to  his  trustee, 
luraffeoted  by  the  7th  section,  and  that,  whilst  the  estate  at  will  remained, 
the  statute  did  not  operate :  and  this  seems  to  be  the  better  opinion* 
.Wilde,  G.  J.,  in  delivering  the  opinion  of  the  coart,(a)  observed  that 
the  general  object  of  the  act  seemed  to  have  been  to  settle  the  rights 
of  persons  adversely  litigating  with  each  other,  not  to  deal  with*  cases 
like  that  of  trustee  and  cestui  que  trust,  where,  although  there  are  two 
parties,  one  only  is  interested,  and  that  the  party  benefidally  entitled. 
The  term  having  bee^  assigned  to  attend  the  inheritance,  the  assignee 
became  trustee,  and  the  purchaser  oestui  que  trust  during  the  term ; 
the  cestui  que  trust  entering  into  possession  of  the  land,  he  was,  at  law, 
tenant  at  will  of  the  trustee."  The  result  of  that  very  learned  and 
elaborate  judgment  is,  as  Sir  E.  Sugden  observes,  that,  until  the  tenancy 
at  will  is  determined,  the  right  to  enter  does  not  exist,  and  consequently 
the  period  of  limitation  does  not  commence  running.  «<ThiB  weUHX>n- 
eidered  view  of  the  statute,"  he  adds,  p.  41,  («is  not  now  of  much 
importance  as  to  attendant  terms,  but  it  is  of ^ great  importance  with 
*6661  ^^^^''^"^^  ^^  other  cases."  [Williams,-  J. — This  is  '''not  a 
^  case  where  the  trust  is  of  such  a  nature  that  the  intention  of 
the  testator  would  be  carried  into  effect  by  the  cestui  que  trust 
remaining  in  possession.]  All  that^the  trustees  had  to  do,  at  least 
during  William  Melling's  lifetime,  was,  to  see  that  the  annuity  was  duly 
paid  to  the  testator's  widow,  and  to  permit  William  Melling  to  take  the 
residue.  William  was  in  the  actual  possession  of  one  of  the  cottages 
(his  mother  living  with  him),  and  he  let  Clarke  into  possession  of  the 
other.  So  long  as  the  estate  at  will  remains,  the  statute  does  not  run ; 
and  the  estate  at  will  does  remain,  although  William  allows  a  third  per- 
son to  keep  possession  of  one  part  of  the  premises.  At  p.  54,  Sir  E. 
Sugden  remarks, — "  When  any  person  is  in  possession  or  in  receipt  of 
the  profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  at  mU,  the 
right  of  the  person  entitled  subject  thereto,  or  of  the  person  through 
whom  he  claims,  to  make  an  entry  or  distress  or  bring  an  action  to 
recover  such  land  or  rent,  will  be  demned  to  have  first  accrued  either 
at  the  determination  of  such  tenancy,  or  at  the  expiration  of  one  year 
next  after  the  commencement  of  $ueh  tenancy,  at  which  time  such  ten- 
ancy will  be  deemed  to  have  determined ;  but  it  is  provided  that  no 
mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  tenant  at  will  within 
the  meaning  of  this  clause  to  his  mortgagee  or  trustee,  and  which  pro- 
viso has  been  held  to  apply  only  to  express  trusts:  per  Patteson,  J.,  and 
Cresswell,  J.,  in  Doe  d.  Stan  way.  v.  Rock,  4  M.  &  G.  82  (E.  C.  L.  R. 
vol.  43).  The  words  (within  the-  meaning  of  this  clause,'  should  not 
be  lost  sight  of;  for,  the  provision  is  not  that  no  mortgagor  or  cestui 
que  trust  shall  be  deemed  to  be  a  tenant  at  will  to  his  mortgagee 
or  trustee,  but  that  none  shall  be  such  within  this  provision;  and 

(a)  It  waa  vritten  by  tb«  late  Mr.  JmUm  CoUbuul 
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therefore,  as  we  have  already  seen,  a  cestai  que  trust  has  been  held 
ttill  to  be  a  tenant  at  will  to  his  trustee  under  the  general  provision 
in  this  act  (ss.  2  and  3),  and  time  will  not  run  until  the  tenancy  is 
♦regularly  determined,"— Hsiting  Garrard  v.  Tuck.  The  mere  r*/./.^ 
fact  of  the  trustee  being  out  of  possession  will  not  bar  him :  he  ^ 
is  not  barred,  it  is  submitted,  until  he  does  something  to  determine  his 
will.  [Grbsswell,  J. — ^What  is  the  distinction  between  a  tenancy  at 
will  and  the  next  degree  of  interest  ?]  This  court  declined  to  define  it 
in  Garrard  v.  Tuck.  [Williams,  J. — Mortgagee  and  mortgagor  do  not 
stand  in  the  ordinary  position  of  lessor  and  lessee  at  will.  The  mortr 
gagee  may  bring  an  action  without  determining  his  will :  the  lessor 
cannot.]  The  trustee  may  at  any  time  turn  out  the  cestui  que  trust. 
He  is  not  Btriatly  tenant  at  will  at  all.  [Williams,  J.— But  for  the 
authorities  cited,  I  should  have  thought  the  reason  was,  because  the 
possession  of  the  mortgagor  and  the  cestui  que  trust  was  the  possession 
of  the  mortgagee  or  trustee, — as  if  a  bailiff  were  in.  The  statute  does 
not  intend  to  alter  the  relative  position  of  the  mortgagor  and  mort- 
gagee or  trustee  and  cestui  que  trust.]  That  relation  was  considered 
in  Partridge  v.  Bere,  5  B.  &  Aid.  604  (E.  C.  L.  B.  vol.  7),  1  D.  &  R. 
272  (E.  G.  L.  R.  voK  16).  [Crowdbr,  J. — In  a  subsequent  case, — Doe 
d.  Roby  V.  Maisey,  8  B.  &  C.  767  (E.  C.  L.  R.  vol.  15),  8  M.  &  R. 
107,(a)  it  was  held,  that,  where  the  mortgagee  suffers  the  mortgagor  to 
remain  in  possession  of  the  mortgaged  premises,  the  latter  is  not  tenant 
at  will  to  the  former,  but  at  most  tenant  by  sufferance  only,  and  may 
be  treated  either  as  tenant  or  trespasser,  at  the  flection  of  the  mort- 
gagee.] As  regards  ihi9  statute,  it  is  submitted,  the  relation  of  tenant 
at  will  M  created.     [Williams,  J. — That  may  be  the  answer.] 

Cur.  adv.  vult* 
Crbsswbll,  J.,  now  delivered  the  judgment  of  the  court : — 
In  this  case  the  question  was,  whether  the  plaintiff  *had  gained  r«/^/»Q 
a  title,  under  the  statute  8  &  4  W.  4,  c.  27,  against  the  defend-  '- 
ants,  by  having  occupied  more  than  twenty  years  without  any  payment 
of  rent  or  sufficient  acknowledgment  of  their  title. 

On  the  trial  it  appeared  that  Isaac  Melling,  the  father  of  the  plain- 
tiff, being  seised  in  fee  of  the  house  which  is  the  subject  of  the  action, 
devised  it  to  John  Leak  and  Thomas  Wildman  as  trustees  (giving  them 
the  legal  estate  in  fee),  in  trust  for  William  Melling  (the  brother  of  the 
plaintiff)  for  life,  and,  after  his  death,  on  certain  other  trusts.  The 
testator  died  in  1815.  At  that  time  Leak  (one  of  the  trustees)  was  in 
possession  of  the  house  in  question.  He  continued  there  a  little  time, 
and  was  succeeded  by  one  William  Clarke,  who  continued  to  occupy  till 
the  plaintiff  married  his  daughter,  and  held  one  part  of  the  house, 
Clarke  continuing  to  occupy  the  other,  until  a  period  more  than  twenty 
years  before  the  entry  of  the  defendants  which  was  the  cause  of  action. 

(a)  And  see  Boa  d.  Fishtr  «.  GUoi,  5  Bingh.  421  (B.  C.  L.  R.  roU  15),  2  M.  A  P.  74y. 
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When  Clarke  left,  the  plaintiff  occupied  the  -whole,  and  coBtinoed  to  do 
80,  without  paying  any  rent,  until  the  7tb  of  June,  1854,  when,  William 
Melling)  the  cestui  que  trust,  being  dead,  the  defendants,  as  repreeent* 
ing  the  trustees,  entered,  and  expelled  the  plaintiff  from  the  possesaion 
of  the  house. 

On  these  facts  appearing  at  the  trial, — without  a  jury,-— before  Parke, 
B.,  that  learned  judge  was  of  opinion  that  the  -plaintiff  was  entitled  to 
a  verdict,  and  directed  it  to  be  entered  accordingly ;  inaemach  as,  by 
occupying  without  payment  of  rent  or  acknowledging  title  either  to  the 
trustees  or  the  cestui  que  trust,  he  had  gained  a  title  against  both.  But 
the  learned  judge  reserved  the  point. 

On  the  argument  before  this  court,  it  was  contended,  on  behalf  of  the 
defendants,  that  the  learned  Baron  was  wrong,  because,  according  to 
the  case  of  Garrard  v.  Tuck,  8  C.  B.  231  (E.  C.  L.  R.  vol.  65),  a  tenancy 
*f^RQl  ^^  ^^^^  ^subsisted  between  the  trustees  and  the  cestui  que  trust, 
■^  which  tenancy  was  never  determined  till  his  death  in  1858,  and 
that  the  title  of  the  trustees  to  the  possession  did  not  therefore  accrue 
till  that  time. 

The  authority  cited  certainly  supports  the  doctrine  that  a  cestui  que 
trust  tffho  IB  let  into  po99e$ti<m  of  the  trust  estate  by  the  tnutee^  becomes 
his  tenant  at  will,  and  the  right  of  entry  under  the  2d  section  of  the 
statute  3  &  4  W.  4,  0.  27,  accrues  only  on  the  determination  of  such 
tenancy  at  will.  And,  accordingly,  in  the  present  case,  if  the  cestui 
que  trust,  William  Melling,  had  been  let  into  possession  by  the  trustees, 
a  tenancy  at  will  would  have  been  established,  which  would  not  have 
been  determined  by  his  letting  in  Clarke  as  his  under-tenant,  unless 
the  trustees  had  had  notice  of  such  underletting  (of  which  there  was  no 
evidence) :  for,  though  the  general  rule  is,  that  a  tenancy  at  will  is  not 
assignable,  because  the  transfer  determines  the  tenancy,  yet  the  rule  is 
subject  to  the  qualification  that  a  tenant  at  will  cannot  determine  his 
tenancy  by  transferring  his  interest  to  a  third  party  withciUt  notice  to 
his  landlord :  Pinhorn  v.  Souster,  8  Exch.  T63.t 

But,  although  it  may  be  well  argued,  on  general  principle,  as  well  as 
on  the  authority  of  Garrard  t;.  Tuck,  that  a  cestui  que  trust  who  is  in 
possession  with  the  consent,  or  even  the  mere  acquiescence,  of  the 
trustee,  must  be  regarded  as  his  tenant  at  will,  yet  this  doctrine  (as  it 
is  observed  in  the  excellent  note  of  Messrs.  Morley  and  Goote,  in  their 
edition  of  Watkins  on  Conveyancing,  p.  19)  applies  only  to  the  case 
where  the  cestui  que  trust  is  the  actual  occupant.  If  he  is  only  allowed 
to  receive  the  rents,  or  otherwise  deal  with  the  estate  in  the  hands  of 
the  occupying  tenants,  he  stands  in  the  relation  merely  of  an  agent  or 
bailiff  of  the  trustees,  who  choose  to  allow  him  to  act  for  them  in  the 
♦fi^'OI  ^^*"^r^^™<^"^  of  ^^®  estate.  And  the  consequence  '^'appears  in- 
-^  evitable,  that,  if  the  actual  occupier  is  under  such  oircumstancea 
permitted  to  occupy  for  more  than  the  twenty  years  prescribed  by  the 
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ttatote  3  &  4  W,  4,  8.  27,  without  paying  rent,  the  result  must  be  that 
the  trustees  lose  their  title,  exactly  as  in  the  ordinary  case  of  landlord 
and  tenant. 

In  the  present  case,  William  Melling,  the  cestui  que  trust,  was  never 
in  the  actual  occupation ;  and,  assuming,  that,  by  his  permission,  Clarke 
obtained  possession,  the  management  of  the  estate  having  been  intrusted 
by  the  trustees  to  him  as  the  beneficial  owner,  yet  this  state  of  things 
did  not  in  our  opinion  constitute  a  tenancy  at  will  between  him  and  the 
trustees.  He  merely  acted,  we  think,  as  their  bailiff  or  agent  in  the 
transaction. 

For  these  reasons,  we  think  that  the  opinion  of  Mr.  Baron  Parke  was 
well  founded,  and  that  the  verdict  for  the  plaintiff  ought  not  to  be  dis- 
turbed. Rule  discharged. 


*IN  THE  EXCHEQUER  CHAMBER.      [*67l 


Trikity  Vacation,  1865. 


DROUET,  sued  with  Others,  v.  TAYLOR.    June  18. 

A  eompftoy  was  projected  for  the  working  of  minei  In  Belgium.  A  prospectus  was  printed, 
describing  the  objects  of  the  asfociation,  naming  A.,  B.,  C,  and  D.  as  directors,  and  Messrs. 
Martin,  Stone,  and  Co.,  as  the  bankers  of  the  company,  and  stating  that  "  the  deposits  would 
be  returned  in  f^ll,  without  any  deduction  for  prelimioaiy  expenses,  in  the  event  of  the  non- 
prosecution  of  the  company." 

In  an  action  by  an  allottee  of  500  shares,  to  reeoTcr  back,  on  the  abandonment  of  the  projeet, 
the  250^  paid  by  him  thereon  to  Martin,  Stone,  A  Co.,  the  plaintiff,  in  order  to  show  D.  to  bare 
been  a  director,  prored,  that  he  was  seen  ten  or  twelve  times  at  the  offices  of  the  company,  and 
twice  in  the  directors'  room  ;  that  he  took  some  of  the  prospectuses  for  the  purpose  of  circula- 
tion amongst  his  acquaintance ;  and  that  his  name  appeared,  with  the  others,  at  the  head  of 
the  company's  account  with  the  bankers. 

The  plaintiff  also  put  in  the  bankers'  pass-book,  containing  entries  of  receipts  of  cash  on  account 
of  the  company ;  but  there  was  nothing  to  identify  any  part  of  it  as  the  250^  paid  in  by  the 
plaintiff.  The  pass-book  was  received,  aa  being  evidence  because  proved  to  have  been  seen  in 
the  hands  of  C,  one  of  the  defendants : — 

Held,  that  the  pass-book  was  no  evidence  against  D.,  there  being  no  proof  of  the  account  having 
been  opened  in  his  name,  with  his  consent,  or  subsequent  acquiescence ;  and  that  there  was  no 
evidence  to  go  to  the  Jury  that  D.  was  a  director  at  the  time  that  the  plaintiff  paid  the  250^. 
to  Martin,  Stone,  A  Co. 

This  was  an  action  by  Taylor  against  John  Stratford  Best,  Charles 
Drouet,  William  Henry  Sperling,  and  George  Noel  Clarke,  for  money 
alleged  to  have  been  received  by  them  to  his  nse. 

The  writ  was  endorsed  in  the  special  form  provided  by  the  Common 
Law  Procedure  Act,  1852,  15  k  16  Vict.  c.  76,  s.  25. 

Clarke  had  judgment  against  him  for  want  of  appearance,  and  the 
other  defendants  severally  pleaded  never  indebted,  whereupon  issue 
was  joined. 
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The  cause  was  tried  before  Jervk,  C.  J.,  at  the  sittings  at  Gaildball 
after  Hilary  Term,  1864. 

The  plaintiff  gave  in  evidence  a  prospectus,  being  the  prospectus 
mentioned  in  the  evidence  of  Benjamin  Naylor  hereinafter  mentioned, 
in  the  terms  following, — 

*({7^'}  *"  Royal  Nassau  Sulphate  of  Barytes  Mines. 

"'■'  «  Soci^t^  Anglo-Belgiqoe. 

c<  Established  in  Belgium  under  the  law  «en  commandite.' 
<<  Capital  34,0002.,  in  6800  shares  of  12.  (fully  paid  up),  to  be  issued  at 

10«. ;  of  which  20,000  shares  have  been  subscribed  for  in  Belgium. 


«  This  being  a  company  <  en  commandite,'  and  the  shares  being  to 
bearer  (au  porteur),  no  registration  is  required,  and  no  deed  has  to  be 
signed,  and  all  liability  is  legally  restricted  to  the  amount  paid. 

«  The  deposits  will  be  returned  in  full,  without  any  deduction  for  pre- 
liminary expenses,  in  the  event  of  the  non-prosecution  of  this  company. 
<<  Chief  o£Sces  in  Brussels,  85,  Bue  Brabant. 
"  Council  in  Brussels. 

[Here  followed  the  names  and  descriptions  of  four  persons  resident 
in  Brussels.] 

«<  London  Agency,  70,  King  William  Street,  City. 
<«  Council  in  London. 

[Here  followed  the  names  of  the  four  defendants,  and  that  of  another 
person ;  and  also  the  names  of  the  representatives  at  Brussels  and  in 
London,  the  secretary,  standing  counsel,  bankers,  notary,  official  auditor, 
solicitors,  and  stock-brokers.] 

<«  This  company  proposes  to  purchase  and  work,  under  unusually 
advantageous  circumstances,  an  extensive  deposit  of  that  valuable 
mineral,  sulphate  of  barytes.  The  mines  consist  of  two  concessions  in 
perpetuity,  situate  on  the  range  of  the  Faunus,  near  the  village  of 
Kiedrich,  two  leagues  from  Mayence,  and  are  at  present  in  a  state  to 
produce  from  400  to  500  tons  per  month,  from  three  pits  already  opened : 
but,  on  the  further  opening  of  the  mines,  the  produce  may  readily  be 
augmented  to  from  800  to  1200  tons  per  month. 

*fi7^1  *''  ^^^  ^^^  ^^  sulphate  of  barytes  in  white  lead  and  white  zinc 
-^  is  most  extensive ;  and  the  general  adoption  of  it  in  the  manu- 
facture of  paper-hanging,  cement,  plaster  of  Paris,  grease,  soap,  and, 
of  late,  in  the  crystallization  of  beet- root  sugar,  by  manufacturers  on 
the  continent,  has  much  increased  the  demand  for  it,  so  that  large  quan- 
tities command  a  ready  sale  at  highly  remunerative  prices. 

«( The  expense  of  extracting  the  sulphate  of  barytes  from  the  mines 
is  very  trifling,  the  carriage  and  grinding  and  other  charges  forming  the 
larger  portion  of  the  cost  of  this  mineral. 

«  As  the  greatest  demand  for  it  exists  at  Paris,  where  the  price  ranges 
from  100  fr.  to  150  fr.  per  ton  of  1000  kilod,  accor4ing  to  quality,  it  is 
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desirable  to  avoid  the  expense  of  carriage  to  Bmssels,  where  the  mineral 
has  hitherto  been  ground.  To  effect  this  object,  it  will  be  necessary  to 
erect  mills,  together  with  establishments  for  packing,  &c.,  near  the 
mines,  or  that  the  prepared  mineral  may  be  transported,  ready  for  use, 
direct  from  the  mines  to  Paris. 

« Independent  of  the  sales  which  can  be  made  in  Belgium,  England, 
and  other  countries,  those  which  could  be  effected  at  Paris  alone  may  be 
reckoned  at  1000  tons  per  month,  for  which  quantity  contracts  could  be 
made  at  once  with  every  certainty  of  an  increased  demand  in  consequence 
of  the  favourable  results  obtained  from  its  use  in  the  above-mentioned 
manufactures. 

"  Taking  the  consumption  of  1000  tons  as  the  basis,  and  calculating 
the  selling  price  at  only  100  fr.  or  42.  per  ton  of  1000  kilos,  we  obtain 
the  sum  of £4,000 

c<  Less  brokerage,  bankers'  commission,  &c.,  of  5  per  cent.  200 


£3,800 
*f%7Ar\ '     ^'  ^^^  ^^^^  price  of  the  sulphate  delivered  at  Paris 
^  may  be  fairly  calculated  not  to  exceed  60  fr.  (21. 8$.)  per 
ton,  making  per  1000  tons 2,400 


«  Leaving  a  net  monthly  profit  of  ....       1,400 


"  Or,  per  annum        ....  £16,800 

<<  To  this  amount  must  be  added  the  profits  to  be  derived  from  sales 
in  Belgium,  England,  and  other  countries. 

«  These  mines  belong  to,  and  are  at  present  worked  by,  an  association 
of  partners  <  en  commandite,'  who  hold  shares  amounting  together  to 
the  sum  of  1,700,000  fr.,  or  68,0002.,  which  amount  they  are  desirous 
of  not  reducing ;  and  the  following  arrangement  has,  in  conformity  with 
this  desire,  been  made  for  the  purchase  and  working  these  mines  on  an 
adequate  scale  to  meet  the  immense  demand  for  this  mineral. 

<«  The  council  of  this  company  have  accordingly  purchased  one-half 
of  the  interest  in  these  mines,  for  the  payment  of  which,  and  to  provide 
ample  working  capital  for  the  extended  operations,  a  sum  of  84,000/. 
will  be  required ;  and  the  council  propose  raising  the  sum  of  84,000/. 
by  the  issue  of  68,000  shares  of  1/.  (25  fr.)  each,  being  an  equal  number 
and  value  of  shares  as  those  to  be  held  by  the  members  of  the  original 
association,  to  represent  their  half  of  their  interest  in  these  mines : 
which  68,000  shares  of  1/.  each  will,  however,  be  issued  at  the  price 
of  10«.,  instead  of  1/.,  thus  entitling  the  holders  to  half  the  profits  of 
the  entire  mines,  at  the  actual  cost  of  only  a  quarter  of  the  capital ; 
which  half  profits  upon  the  sales  to  be  effected  in  Paris  alone,  will,  as 
already  shown,  amount  to  8400/.  per  annum,  and  give  a  yearly  dividend 
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of  nearly  25  per  cent.,  independent  of  the  profits  to  be  obtained  from 
sales  in  the  Belgian,  English,  and  other  markets. 

*«  The  gentlemen  composing  the  former  association  have  de* 


*675] 


posited,  as  proof  of  their  good  faith,  with  the  London  bankers 


of  this  society  the  sum  of  250Z.,  to  coirer  the  preliminary  expenses 
incurred  in  getting  up  the  present  company,  and  sending  a  competent 
party  to  examine  the  mines*;  so  that,  in  the  event  of  any  failure,  the 
council  are  enabled  to  guaranty  the  return  of  all  deposits  in  full,  with- 
out any  deduction  for  preliminary  expenses. 

«  20,000  having  been  already  subscribed  for  in  Belgium,  the  council 
will  only  have  it  in  their  power  to  issue  40,000  of  these  shares  to  the 
English  public. 

<>For  prospectuses,  and  letters  of  application,  apply  to  Messrs. 
Eykyn,  Brothers,  22,  Change  Alley,  or  the  offices  of  the  company,  70, 
King  William  Street,  City." 

Then  followed  a  report  of  Professor  Ansted,  who  had  been  employed 
by  the  directors  to  visit  and  inspect  the  mines,  and  a  form  of  applica- 
tion for  shares,  as  follows : — 

<<  Form  of  application  for  shares. 

«( To  the  council  of  management  of  the  Royal  Nassau  Sulphate  of 
Barytes  Mines. 

"  Gentlemen, — I  request  you  will  allot  me shares  of  11.  each 

(fully  paid  up)  in  The  Royal  Nassau  Sulphate  of  Barytes  Mines, 
Soci^t^  Anglo-Belgique.  And  I  undertake  to  pay  10<.  per  share  on 
the  above,  or  any  less  number  that  you  may  allot  me. 

(Nanae,  date,  &c.) 

«  To  Messrs.  Eykyn,  Brothers, 
«22,  Change  Alley.'' 

The  plaintiff  then  called  as  a  witness  one  Benjamin  Naylor,  who 
deposed  as  follows : — <«  I  knew  Mr.  Lee,  the  secretary  of  the  mine,  and 
assisted  him.  The  offices  were  at  7,  King  William  Street.  I  attended 
daily  for  some  months  before  the  company  were  established.  About 
November.  I  saw  gentlemen  there  frequently.  Mr.  Best  and  Mr. 
^(^IR'X  ^^^^^^  (meaning  two  of  the  *defendant8)  almost  daily.  I  saw 
^  Mr.  Sperling  (meaning  another  of  the  defendants)  frequently. 
They  were  discussing  matters  of  business,  in  the  board-room.  It  was 
customary  to  send  letters  to  the  directors.  We  gave  letters  to  the 
boy.  The  first  time  I  saw  Drouet, — I  do  not  recollect  the  time, — he 
pushed  at  the  front  room:  I  said,  «Yott  can't  enter,  because  the 
directors  are  sitting :'  he  said,  *>  I  am  one  of  the  directors ;  my  name 
is  Drouet.'  The  prospectus  lay  on  the  table  of  the  office.  I  do  not 
remember  when  I  first  saw  a  prospectus.  [Prospectus  put  in.]  I  saw 
the  defendant  take  some  of  the  prospectuses,  to  circulate  amongst  hia 
acquaintances.  Mr.  Clarke  was  sent  to  Belgium.  I  heard  Drouet  urge 
Captain  Clarke  to  go  to  Belgium.     He  was  to  go  and  pay  a  sum  of 
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money  in  Belgium.  Lee  had  a  naiiie*book,  in  which  the  names  were 
entered.  I  do  not  know  if  minutes  were  kept.  I  have  seen  the  book  ; 
but  do  not  know  where  it  is.  I  have  seen  Mr.  Dronet  there  about  ten 
or  twelve  times :  twice  at  least  in  the  directors'  room.  I  never  heard 
htm  say  his  name  was  in  the  prospectus  without  his  authority.  I  do 
not  know  whether  there  ever  was  a  deed  establishing  a  company.  I  was 
in  the  room  when  the  defendant  Clarke  started  to  go ;  and  also  when 
he  returned.  I  know  M.  Teinturier  of  Brussels.  He  made  an  advance 
for  preliminary  expenses." 

On  cross-examination,  he  said, — (<  I  do  not  remember  that  I  saw 
Sperling  there  after  Clarke  left  for  Belgium.  I  saw  Best  and  Sperling 
there  after  the  prospectus  was  published.  The  office  finally  closed  about 
June,  1853.     The  name-book  was  kept  by  the  boy." 

The  plaintiff  further  proved  that  he  was  the  holder  of  five  hundred 
shares  in  the  said  company,  and  that  he  held  scrip  signed  by  the  de- 
fendants Bperling  and  Clarke,  and  countersigned  by  Lee,  the  acting 
secretary  of  the  company,  whose  duty  it  was,  as  such  secretary,  to 
'^'distribute  such  shares.  The  plaintiff  also  proved  that  he  paid  ri^^m 
2501.  as  a  deposit  in  respect  of  the  said  shares  to  Messrs.  Mar-  ^ 
tin,  Stone,  k  Co.,  the  bankers  of  the  company  mentioned  in  the  said 
prospectus. 

The  plaintiff  further  produced  and  offered  to  give  in  evidence  an 
entry  in  a  book  purporting  to  be  a  pass-book  with  the  said  bankers  of 
thr  said  society  mentioned  in  the  said  prospectus,  and  which  had  been 
seen  by  and  in  the  hands  of  Sperling,  one  of  the  defendants,  at  the 
office  of  the  society,  and  which  with  the  other  books  of  the  said  com- 
pany were  delivered  to  Mr.  Dolraan,  the  solicitor  of  the  company,  when 
the  company  was  broken  up ;  which  entry  was  as  follows : — 

««John  Stratford  Best,  George  Noel  Clarke,  A.  Drouet,  W.  H. 
Sperling,  the  council  in  London  of  the  Koyal  Nassau  Sulphate  of 
Barytes  Mines. 

«« Jan.  8.     Cash            ....  £150    0    0 

«  18.      «          .            .            .            .  .        100    0    0 

«  12.      « 125    0    0" 

The  counsel  for  the  defendant  Drouet  then  objected  to  the  admissi- 
bility of  the  said  entry  as  evidence  against  him  :  but  the  Lord  Chief 
Justice  then  admitted  the  same,  as  being  evidence  against  Sperling,  and 
therefore  admissible  in  evidence  in  this  cause. 

It  was  further  proved  that  many  checks  on  the  said  bankers,  signed 
by  several  of  the  said  directors  (not  by  Drouet)  had  been  cashed  by  the 
said  bankers,  and  were  debited  against  them  in  the  said  pass-book. 

The  plaintiff  further  proved,  that  the  establishment  of  the  said  com- 
pany in  London  was  not  prosecuted  within  the  terms  of  the  said  pro- 
spectus, and  that  it  was  broken  up  before  action  in  London :  but  there 
was  no  proof  that  the  formation  of  the  company  in  Belgium  had  been 
abandoned. 
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The  plaintiff  also  called  a  witness  named  Evkyn,  stock-broker  to  the 
*fl78l  ^o™P*^y»  ^^^  stated  as  follows: — *"I  was  there  about  three 
-*  times.  I  saw  Mr.  Lee,  Mr.  Clarke,  and  Mr.  Sperling.  I  always 
saw  the  same  people.  He(a)  requested  them  to  return  his  money;  at 
he  did  not  consider  they  were  justified  in  going  on  with  insufficient 
capital.     They  agreed  to  return  the  money, — Lee,  Clarke,  and  Sper* 

ling." 

The  plaintiff  sought  to  recover  his  said  payment,  as  upon  a  failure 
of  consideration. 

The  defendant  Drouet  gave  in  evidence  as  follows : — <«  M.  Delfosse 
applied  to  me  to  be  a  director,  and  I  refused.  I  never  consented  to  be 
a  director.  I  saw  Lee  at  Brussels,  and  said  I  would  not  be  a  director. 
In  consequence  of  seeing  something  in  The  Times,  I  saw  Lee,  and  said 
I  never  authorized  him  to  put  my  name ;  and  I  wanted  it  expunged.  I 
went  to  the  offices,  and  said  it  was  against  my  will.  He  said  he  did  not 
consider  me  as  a  director  after  M.  Delfosse's  letter.  M.  Teinturier  ad- 
vanced 2507.  to  the  company.  I  went  to  the  board  for  that  money.  I 
never  said  I  was  a  director,  or  anything  to  that  effect.  I  never  knew 
of  the  money  paid,  and  did  not  know  they  were  the  bankers.  I  never 
gave  any  authority  to  use  my  name,  or  acted  for  the  company.  I  never 
saw  any  prospectuses  in  my  life.  On  the  22d  of  May,  1858, 1  wrote 
to  Lee."  / 

On  cross-examination,  he  said, — «I  wrote  the  letter,  aod  showed  it 
to  a  friend.  I  came  to  London  in  December,  1852,  and  in  eight  or  ten 
days  after  I  went  to  the  company.  I  was  there  a  short  time.  I  knew 
Mr.  George  Clarke.  I  met  him  twice.  I  did  not  take  any  part  in  the 
deliberations  of  the  directors  there.  Clarke  said  he  had  tried  to  rig 
the  Market  with  shares,  and  they  had  lost  7002.  or  8002.  I  do  not 
recollect  Clarke  wishing  to  go  to  Belgium.  I  heard  afterwards  of  his 
*P7QT  S^^^S  there  with  a  sum  of  money.  I  was  not  offered  800  shares 
^  to  '^'induce  me  to  become  a  director.  I  do  not  know  that  I  bad 
1000  shares  allotted  to  me  ;  and  the  secretary  did  not  say  so.  I  did 
not  offer  to  pay  1002.,  2002.,  or  any  proportion  of  the  losses.  The 
action  was  brought  when  I  was  in  Belgium.  I  never  saw  my  name  but 
once  in  The  Times." 

The  defendant  Drouet  further  gave  in  evidence,  that,  by  the  law  of 
Belgium,  this  action  was  not  maintainable. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  evidence  given 
on  his  behalf  was  sufficient  to  show  that  the  money  of  the  plaintiff 
had  come  to  the  hands  of  the  defendant  or  his  agent,  and  to  sustain  the 
issue. 

On  the  other  hand,  it  was  submitted,  on  behalf  of  the  defendant 
Drouet,  that  there  was  no  evidence  for  the  jury. 

The  learned  judge  ruled  that  the  plaintiff's  evidence^  if  believed,  was 

(o)  Meaning,  it  ia  presumed,  the  plaintiff. 
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sufficient  to  show  that  the  money  in  question  was  money  had  and  re- 
•eived  by  the  defendant,  or  his  agent,  to  the  plaintiff's  use. 

To  this  ruling  the  defendant  Drouet  excepted.  The  exceptions  now 
came  on  for  argument  in  the  Exchequer  Chamber,  before  Alderson,  B., 
Coleridge,  J.,  Piatt,  B.,  Martin,  B.,  and  Grompton,  J. 

WiUeSy  for  the  plaintiff  in  error. — There  was  no  evidence  for  the  jury 
upon  the  issue  joined.  Nothing  can  be  more  loose  and  unsatisfactory 
than  the  evidence  by  which  it  is  sought  to  fix  Drouet.  There  was  no 
evidence  that  he  had  any  interest  in  the  concern ;  nothing  to  fix  the 
period  when  either  of  the  persons  named  became  directors.  The  witness 
Naylor,  the  assistant  secretary,  proved  no  entry  in  any  book ;  there  was 
no  evidence  that  any  minutes  existed.  It  did  not  appear  when  Drouet 
attended  at  the  office' of  the  company,  or  when  he  saw  the  prospectus, 
or  when  the  money  was  *paid  in  to  the  bankers', — except  from  r<tcoA 
the  pass-book,  which,  though  evidence  against  Sperling,  who  ^ 
alone  was  proved  to  have  seen  it,  was  no  evidence  against  Drouet ;  nor 
was  the  money  entered  in  the  pass-book  in  any  way  identified  as  the 
2502.  said  to  have  been  paid  in  by  the  plaintiff.  Three  sums  are  men- 
tioned ;  but  it  is  not  stated  by  whom  they  were  paid  in.  [Martin,  B.-— 
Naylor's  evidence  is  all  that  can  affect  Drouet.  Coleridoe,  J. — The 
plaintiff  does  not  even  fix  the  time  when  he  paid  the  money  to  Martin, 
Stone,  k  Co.'s.  Alderson,  B. — I  think  we  should  hear  what  Mr.  Pearson 
relies  upon  to  show  Drouet  liable.] 

Pearaony  contrsl. — ^Naylor  proved  that,  in  November, — meaning,  of 
course,  the  November  after  the  publication  of  the  prospectus,  which 
bad  been  previously  put  in, — Drouet,  who  was  named  in  the  prospectus 
as  one  of  the  «<  council  in  London"  of  this  company,  was  frequently  at 
the  offices  in  King  William  Street,  in  the  board-room,  acting  as  a  direc- 
tor; that 'the  prospectuses  (containing  his  name)  were  lying  about  on 
the  table  of  the  office ;  and  that  he  saw  Drouet  take  some  of  them  to 
circulate  amongst  his  acquaintances.  Then,  the  pass-book  of  the  com- 
pany with  Martin,  Stone,  &  Co.,  the  bankers  named  in  the  prospectus, 
was  put  in,  containing  the  name  of  Drouet  as  one  of  the  parties  with 
whom  the  account  at  the  bankers*  was  opened ;  and,  though  there  was 
no  direct  proof  that  Drouet  ever  saw  this  book,  there  was  evidence 
whence  the  jury  were  at  liberty  to  infer  that  he  knew  of  its  existence. 
Burnside  r.  Dayrell,  8  Exch.  224,t  is  very  distinguishable  from  the 
present  case.  Pollock,  C.  B.,  there  says :  «« It  may  be  assumed  that 
there  was  s^ch  an  entire  failure  of  consideration  as  entitled  the  plain- 
tiff to  recover  back  his  deposit  from  some  one ;  and  the  only  question 
is,  whether  the  defendant  is  one  of  the  parties  liable  to  refund  that 
♦deposit.  We  think  that  he  is  not.  He  can  only  be  liable  ri^r^Q^ 
because  he  was  the  person,  or  one  of  the  persons,  to  whom  the  ^ 
deposit  was  paid.  There  was  no  evidence  that  such  was  the  case  in  the 
present  instance.  The  defendant  never  acted  at  all,  except  by  once 
attending  a  meeting  as  chairman,  on  the  3d  of  November,  and  by  concur* 
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ring  in  the  circulation  of  the  prospecttts.  The  attendance  on  the  8d  of 
November  has  nothing  to  do  with  this  part  of  the  case :  the  prospectus 
only  points  out  the  course  to  be  pursued  by  the  parties  desirous  of  getting 
shares,  viz.  by  application  to  the  provisional  committee.  If,  acting  on 
this,  the  plaintiff  applied  to  A.,  B.,  and  C,  three  members  of  the  provi« 
sional  committee,  and  deposited  the  money  with  them,  this  might  bind 
the  defendant  to  permit  the  plaintiflf  to  be  a  member  of  the  company 
when  formed,  but  it  does  not  make  the  defendant  liable  for  money  not 
paid  to  him,  when  the  project  has  failed.  The  plaintiflf  must  recover 
back  his  money  from  the  parties  to  whom  it  was  paid.  Although  the 
money  was  paid  to  the  bankers  named  in  the  prospectus,  it  was  not  paid 
to  the  use  jof  the  defendant,  nor  was  there  any  proof  that  the  defend- 
ant ever  received  or  could  have  received  any  part  of  it.  There  wai  no 
evidence  that  he  wat  one  of  the  persone  in  whose  name  the  account  woe 
opened  with  the  hank  where  the  money  was  kept"  Here,  however,  there 
woe  such  evidence.  Watson  v.  Earl  Charlemont,  12  Q.  B.  856  (E.  0. 
L.  R.  vol.  64),  is  also  distinguishable.  [Martin,  B. — I  think  that  case 
goes  the  whole  length  of  this.  It  was  assumpsit  against  the  Earl  of 
Charlemont,  Hamilton,  and  Young,  for  money  had  and  received.  The 
plaintiff's  case  was,  that  the  defendants  were  members  of  the  committee 
of  management  of  a  registered  railway  company,  to  which  company  he 
had  paid  the  money  in  question,  as  a  deposit  on  shares ;  and  that,  before 
'f  6^91  ^^  ^^  f9i>idj  and  while  the  defendants  were  committee-men,  a  false 
"^•^  ^representation  as  to  the  state  of  the  company  had  been  publicly 
advertised  in  the  name  of  the  committee.  The  only  evidence  of  the 
receipt  of  the  money,  was,  the  payment  to  the  bankers  appointed  by 
the  committee,  who  gave  a  receipt  on  behalf  of  five  trustees,  of  whom 
Hamilton  was  one,  but  not  either  the  Earl  of  Charlemont  or  Young: 
and  it  was  held  that  the  action  would  not  lie.]  Ashpitel  v.  Sercombe, 
5  Exch.  147,t  is  an  authority  to  show  that  the  pass-book  was  under  the 
circumstances  evidence  against  Drouet.  There  was  quite  as  much  evi- 
dence in  this  case  against  Drouet  as  was  held  suflScient  to  fix  the  defend- 
ant in  the  case  of  Walstab  v.  Spottiswoode,  15  M.  k  W.  SOl.f  There, 
a  railway  company  was  provisionally  registered,  and  a  prospectus  was 
issued,  which  stated  the  proposed  capital  to  be  2,000,000{.,  in  80,000 
shares  of  25L  each.  The  plaintiff  applied  to  the  provisional  committee 
for  seventy  shares,  in  a  letter  whereby  she  undertook  to  accept  the 
same  or  any  less  number  they  might  allot  to  her,  to  pay  the  deposit  of 
21. 12s.  6d,  per  share  thereupon,  and  to  sign  the  parliamentary  contract 
and  subscribers'  agreement  when  required.  To  this  letter  she  received 
an  answer,  signed  by  the  secretary,  stating  that  the  committee  of 
management  had  allotted  her  thirty  shares,  and  requesting  her  to 
pay  the  deposit  of  21.  12s.  6d,  per  share,  amounting  to  782.  15s.,  into 
one  of  certain  banks,  on  or  before  a  day  mentioned.  The  plaintiff 
accordingly  paid  into  one  of  those  banks,  in  due  time,  the  deposit  of 
181 15s.,  and  received  the  bankers*  receipt  foF  the  same.     She  after- 
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wards  presented  the  receipt  to  the  company,  and  made  many  fruitless 
applications  to  the  committee  for  scrip,  and  at  length  was  informed 
that  the  directors  had  come  to  the  resolution  not  to  issue  any  scrip, 
and  that  the  greater  part  of  the  deposits  had  been  expended,  and 
the  balance  would  be  rateably  divided.  It  appeared  that  the  di- 
rectors, *finding  it  impossible  to  go  to  parliament  in  the  ensuing  r+/.oq 
session,  had  determined  not  to  issue  any  scrip ;  and  that,  of  the  *- 
entire  number  of  80,000  shares,  70,000  were  allotted,  but  deposits  were 
paid  on  4000  only,  producing  altogether  the  sum  of  10,5002.  In  an 
action  by  the  plaintiff  to  recover  back,  from  a  member  of  the  managing 
committee,  the  sum  of  ISL  l&s.  so  paid  by  her  as  deposits  on  the  shares 
allotted  to  her, — it  was  held,  that  there  was  sufficient  evidence  of  the 
final  abandonment  of  the  project ;  and  that,  on  its  abandonment,  under 
the  circumstances  above  stated,  the  plaintiff  was  entitled  to  recover  back, 
as  money  had  and  received  to  her  use,  the  whole  sum  so  paid  by  her. 
So,  in  Bailey  v.  Macaulay,  IS  Q.  B.  815  (£.  C.  L.  R.  vol.  66),  it  was 
laid  down,  that,  in  an  action  against  a  member  of  a  committee  of  a  pro- 
jected railway  company  for  work  and  labour,  goods  supplied,  and  money 
paid,  the  jury  are  to  consider  whether  the  defendant,  by  taking  upon  him 
the  character  of  a  committee-man,  and  afterwards  acting  in  the  affairs 
of  the  company,  has  authorized  the  company's,  solicitor  or  secretary,  or 
any  member  of  the  committee,  to  hold  him  out  to  the  world  as  personally 
responsible  for  the  reasonable  and  necessary  expenses  incurred  in  form- 
ing such  a  company,  and  on  its  behalf;  and,  then,  whether  the  credit 
was  given  on  the  faith  of  his  being  so  personally  responsible.  [Aldbr- 
soK,  B. — The  question  is,  whether  Drouet  was  a  director  of  this  com- 
pany. There  really  was  nothing  to  go  to  the  jury.  It  entirely  turns  on 
Naylor's  evidence.]  And  the  pass-book.  [Alpersok,  B. — The  pass- 
book was  no  evidence  against  Drouet.  Cbompton,  J. — ^There  was  no 
evidence  that  Drouet  was  a  director,  or  had  anything  to  do  with  the  com- 
pany, at  the  time  the  2502.  was  paid  to  Martin,  Stone,  k  Co.  There 
was  no  evidence  when  the  money  was  paid  in.]  It  is  clear  that  the  whole 
took  place  in  November,  1852.  If  the  omission  of  the  year  creates  any 
obscurity,  the  *bill  of  exceptions  may  be  amended,  under  the  r-i^r^c^A 
Common  Law  Procedure  Act,  1862, 15  &  16  Vict.  c.  76,  s.  222.  •- 
[Platt,  B. — You  surely  cannot  be  serious.]  It  is  submitted,  in  the 
language  of  the  ruling  of  the  Lord  Chief  Justice,  that,  if  the  evidence 
given  on  the  part  of  the  plaintiff  was  believed,  there  was  sufficient  evi- 
dence that  the  plaintiff's  money  had  come  to  the  hands  of  the  defendant, 
or  his  agent,  to  sustain  the  issue.  [Erle,  J. — There  was  no  evidence 
that  Martin,  Stone,  &  Co.  put  Drouet's  name  down  as  party  to  the 
account  with  them,  with  his  authority,  or  that  he  had  subsequently  sanc- 
tioned it.] 

Aldbeson,  B. — There  clearly  must  be  a  venire  de  novo. 

The  whole  court  concurring,  Venire  dc  novo* 

VOL.  XVI. — 68  .  2  Q 
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PARR  V.  JEWELL.     June  lb. 

The  68lh  rule  of  Hilary  Term,  1853,  which  requires  the  error-hooka  to  be  delivered  to  the  judges 
"  four  clear  dajs  befbre  the  day  appointed  for  argniuent/'  refers  to  the  day  of  oetnal  argument, 
and  not  to  the  saeond  day  of  term,  when  the  Judges  meet  to  appoint  the  days  for  argument. 

It  is  a  good  defence  to  an  action  by  endorsee  against  the  acceptor  of  a  bill  of  exchange,  that 
it  was  accepted  for  the  accommodation  of  the  drawer,  without  consideration,  and  that  it  was 
endorsed  over  by  the  drawer  after  it  had  been  paid  by  him  at  its  mntarity. 

The  78th  seetioo  of  the  Common  Law  Procedure  Act,  1852,  15  A  Id  Viot.  c.  76,  in  effect  extends 
the  doctrine  of  Cousins  v.  P&ddon,  2  C.  M.  A  R.  547,f  to  all  descriptions  of  pleadings. 

This  was  an  action  upon  a  promissory  note  for  60/.  drawn  by  the 
defendant  below  on  the  22d  of  August,  1848,  payable  to  the  order  of 
James  Frederick  Allen  two  months  after  date,  and  endorsed  by  Allen  to 
the  plaintiff  below;  and  on  two  bills  of  exchange  for  1002.  each  respeo- 
tirely  drawn  by  Allen  upon  and  accepted  by  the  defendant  below,  on  the 
18th  of  December,  1848,  and  the  30th  of  November,  1849,  payable  three 
months  after  date  to  the  order  of  Allen,  and  endorsed  by  him  to  the 
plaintiff  below. 

*f\R^'\  *'^^^  defendant  pleaded, — first,  that  the  said  note  was  made, 
-*  and  the  said  several  bills  were  and  each  of  them  was  accepted, 
for  the  accommodation  of  Allen,  and  \hat  there  never  was  any  value  or 
consideration  for  such  making,  or  for  either  of  the  said  acceptances,  or 
for  the  payment  by  the  defendant  of  any  part  of  the  moneys  in  the  said 
instruments  mentioned,  and  that  there  never  was  any  value  or  considera- 
tion for  either  of  the  said  several  endorsements  to  the  plaintiff,  and  that 
the  plaintiff  always  held,  and  still  holds,  each  of  the  said  instruments 
without  any  value  or  consideration. 

Secondly,  that  the  said  note  was  made,  and  each  of  the  said  bills  was 
accepted,  before  the  same  respectively  became  due  or  payable  accord- 
ing to  its  tenor,  to  wit,  each  of  the  said  instruments  was  made  and 
accepted  on  the  day  of  its  date,  at  the  request  and  for  the  accommoda- 
tion of  Allen,  to  enable  him  to  raise  money  thereon,  or  endorse  the 
same  for  his  own  use  and  benefit  before  the  same  should  become  due 
and  payable,  and  not  otherwise ;  and  that  there  never  was  any  value  or 
consideration  for  such  making  or  acceptance,  or  for  the  payment  by  the 
defendant  of  any  part  of  the  moneys  in  the  said  several  instruments 
mentioned,  except  as  aforesaid ;  and  that  Allen  negotiated  each  of  the 
said  several  instruments  for  his  own  use  and  benefit,  according  to  the 
said  terms,  and  paid  it  when  due,  and  the  same  was  then  delivered  to 
Allen  by  the  then  holder  thereof,  fully  paid,  satisfied,  and  discharged ; 
and  that  Allen  afterwards,  and  after  the  said  several  instruments  respec- 
tively had  been  so  paid,  and  when  each  of  them  was  overdue  according 
to  the  tenor  thereof,  without  the  authority  of  the  defendant,  endorsed 
the  said  several  instruments  respectively  to  the  plaintiff,  contrary  to 
the  form  of  the  statute  in  such  case  made,  neither  of  the  same  having 
been  re-stamped  after  such  payment  as  aforesaid. 
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^Thirdly,  that  one  James  Frederick  Allen,  deceased,  was  the  rn^r^c^f* 
payee  of  the  said  promissory  note,  and  that  the  same  person  was  ^ 
the  maker,  payee,  and  endorser  of  the  said  several  bills  of  exchange,  and 
that  the  said  note  was  made  by  the  defendant,  and  delivered  by  him 
the  defendant  so  made  to  the  said  J.  F.  Allen,  long  before  the  period 
therein  mentioned  for  its  payment  had  elapsed,  to  wit,  on  the  day  of 
its  date ;  and  that  each  of  the  said  bills  respectively  was  accepted  by 
the  defendant,  and  was  delivered  by  him  so  accepted  to  the  said  J.  F. 
Allen,  long  before  the  period  therein  mentioned  for  its  payment  had 
elapsed,  to  wit,  on  the  day  of  its  date ;  and  that  the  said  note  was  so 
made  and  delivered,  and  each  of  the  said  bills  was  so  accepted  and  deli* 
vered  to  jthe  said  J.  F.  Allen,  for  the  accommodation  of  the  said  J.  F. 
Allen,  and  upon  the  special  terms  and  purposes  and  understandings 
agreed  to  between  the  defendant  and  the  said  J.  F.  Allen,  that  the  said 
J.  F.  Allen  should  be  at  liberty  to  negotiate  each  of  the  said  instruments 
at  any  time  before  it  became  due,  and  that  he  should  in  such  case  take 
up  the  same  when  due,  and  protect  the  defendant  from  the  payment 
thereof,  but  he  should  not  negotiate  either  of  the  said  instruments,  or 
pledge  the  defendant's  credit  thereon,  after  the  period  therein  mentioned 
for  the  payment  thereof,  and  that  the  said  J.  F.  Allen  should  when  each 
of  the  said  instruments  became  due,  or  within  a  day  or  two  afterwards, 
either  deliver  up  the  same  to  the  defendant,  cancelled,  or  should  cancel 
and  destroy  the  same ;  that  there  never  was  any  value  or  consideration 
for  the  making  by  the  defendant  of  the  said  promissory  note,  or  for 
the  acceptance  by  the  defendant  of  either  of  the  said  bills,  or  for  the 
payment  by  the  defendant  of  any  part  of  the  moneys  in  the  said  in- 
struments mentioned,  and  that  the  said  J,  F.  Allen  always  held  each 
of  the  said  instruments  respectively  upon  the  terms  and  purpose  and 
^understanding  aforesaid,  and  without  value  or  consideration ;  that  r^nnj 
the  said  J.  F.  Allen  did  not  negotiate  either  of  the  said  instru-  ^ 
ments  at  any  time  before  either  of  them  became  due,  nor  did  he,  when 
the  same  became  due,  or  within  a  day  or  two  afterwards,  deliver  up  the 
same,  or  either  of  them,  to  the  defendant  to  be  cancelled,  nor  did  he 
cancel  the  same,  but  he  continued  to  hold  each  and  all  of  the  said  in- 
struments from  the  time  when  the  defendant  made  and  accepted  the 
same  as  aforesaid  until  the  same  were  endorsed  by  him  as  thereinafter 
mentioned,  and  from  the  time  when  each  of  the  said  instruments  became 
due,  and  when  the  said  J.  F.  Allen  ought  to  have  either  delivered  the 
same  to  the  defendant  to  be  cancelled,  or  to  have  cancelled  the  same,  he 
held  the  same  without  the  consent  and  against  the  will  of  the  defendant, 
and  in  fraud  of  him,  and  he  had  never  any  authority  whatever  from  the 
defendant  to  negotiate  or  part  with  either  of  the  said  instruments, 
except  to  the  defendant  for  the  purpose  aforesaid,  after  the  same  had 
become  due  and  payable  according  to  its  tenor ;  that,  long  after  the 
periods  in  each  and  all  of  the  said  instruments  respectively  mentioned 
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for  the  payment  thereof  respectively  had  elapsed,  and  long  after  the 
time  for  cancelling  the  same  respectively  had  elapsed,  to  wit,  on  the  6tk 
day  of  March,  1858,  the  said  J.  F.  Allen,  then  holding  the  same  re- 
spectively, contrary  to  the  said  special  terms,  purpose,  and  understand- 
ing, and  in  fraud  of  the  defendant,  and  without  his  authority,  endorsed 
the  same  respectively  to  the  plaintiff  without  the  consent,  knowledge, 
or  authority,  and  in  fraud  of  the  defendant,  and  contrary  to  the  spe- 
cial terms,  purpose,  and  understanding ;  that  the  plaintiff  then,  and  not 
before,  and  under  the  circumstances  aforesaid,  and  not  otherwise,  be- 
came the  holder  and  endorsee  of  the  said  several  instruments  respect- 
ively ;  and  that  the  plaintiff,  before  and  when  he  so  became  the  holder 
*({f<R'\  ^^^  endorsee  of  the  said  several  ^instruments  respectively,  had 
^  notice  of  the  several  premises  in  that  plea  aforesaid,  and  took  the 
same  several  instruments  respectively  from  the  said  J.  F.  Allen  with 
such  notice. 

Fourthly,  that  the  defendant  made  the  said  promissory  note,  and 
accepted  the  said  several  bills,  and  delivered  the  same  respectively  to 
Allen  for  his  accommodation,  and  that  there  never  was  any  value  or 
consideration  for  such  making,  acceptances,  or  deliveries  respectively, 
or  for  the  payment  by  the  defendant  of  any  part  of  the  moneys  in  the 
said  note  and  bills  mentioned,  and  that  Allen  always  held  the  same  re- 
spectively without  value  or  consideration ;  that  the  said  several  instru* 
ments  respectively  were  endorsed  by  Allen  at  the  same  time,  to  wit,  on 
the  6th  of  March,  1853,  as  a  security  by  Allen  to  the  plaintiff  for  the 
moneys  then  due  from  Allen  to  the  plaintiff,  and  that  there  never  wae 
any(a)  value  dr  consideration  for  such  endorsements,  or  for  any  or  either 
of  them,  or  for  the  plaintiff  holding  the  same ;  that,  at  the  time  when 
the  said  several  instruments  were  endorsed  by  Allen  to  the  plaintiff,  and 
at  the  time  of  the  payment  thereinafter  mentioned,  a  much  less  sum 
than  275Z.  was  due  from  Allen  to  the  plaintiff,  to  wit,  180{.,  and  that, 
after  such  several  endorsements,  and  long  after  the  said  several  instru- 
ments had  become  due,  the  defendant  satbfied  and  discharged  all  the 
debt  and  moneys  due  from  Allen  to  the  plaintiff,  and  all  claim  of  the 
plaintiff  on  the  said  several  instruments,  by  payment  to  the  plaintiff  of 
a  much  larger  sum  of  money  than  the  amount  of  the  said  moneys  and 
claim,  to  wit,  by  payment  of  275/.,  the  same  being  the  amount  of  three 
several  bills  of  exchange  which  the  plaintiff  (i)  had  in  like  manner 
accepted  for  the  accommodation  of  Allen,  and  without  value  or  con- 
sideration, and  which  had  been  endorsed  by  Allen  to  the  plaintiff  aa 
securities  for  and  in  consideration  of  the  same  debt,  money,^and  claim 
^Ar.Q'^  for  which  the  said  several  ^instruments  in  the  declaration  men- 
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sideration  and  secnrity  only,  and  not  otherwise,  and  upon  which  he  had 
no  other  claim  than  the  said  debt  and  moneys  to  secure  which  the 
several  instruments  in  the  declaration  mentioned  were  endorsed. 

Fifthly,  that  the  said  several  instruments  were,  and  each  of  them 
was,  payable  to  the  order  of  James  Frederick  Allen,  now  deceased,  and 
that  he  wrote  his  name  on  the  back  of  the  said  several  instruments 
respectively,  but  retained  the  same  respectively  in  his  own  possession, 
and  had  not  before  or  at  the  time  of  his  death  transferred  either  of  the 
said  instruments ;  that,  after  the  death  of  Allen,  the  same  were  wrong- 
fully and  unlawfully  taken, — ^the  same  then  being  the  instruments  and 
papers  which  were  of  the  said  J.  F.  Allen  at  the  time  of  his  death, — 
and  were  delivered  to  the  plaintiff,  the  name  of  the  said  J.  F.  Allen 
being  written  on  the  back  thereof  respectively ;  which  were  the  sup- 
posed endorsements  to  the  plaintiff  in  the  declaration  mentioned ;  and 
that,  at  the  time  when  the  same  were  so  taken  and  delivered  to  the 
plaintiff,  there  was  no  executor  or  other  personal  representative  of  the 
said  J.  F.  Allen;  and  that  the  plaintiff,  before  and  when  the  said 
several  instruments  were  delivered  to  him,  had  notice  of  the  said  several 
premises,  and  took  the  same  with  such  notice. 

Sixthly,  that  the  said  several  instruments  were,  and  each  of  them 
was,  payable  to  the  order  of  J.  F.  Allen,  now  deceased,  and  that  he 
wrote  his  name  on  the  back  of  the  said  several  instruments  respectively, 
but  retained  the  same  in  his  own  possession  without  transferring  the 
same  to  any  person,  and  that,  in  his  lifetime,  the  same  were  wrongfully 
and  unlawfully,  and  without  his  knowledge  or  consent,  and  whilst  they 
were  his  property,  taken  out  of  his  possession,  and  delivered  to  the 
plaintiff,*  *the  name  of  the  said  J.  F.  Allen  being  written  on  the  r^r.QQ 
back  of  each  of  the  said  several  instruments  respectively ;  which  ^ 
were  the  several  supposed  endorsements  to  the  plaintiff  in  the  declara- 
tion mentioned ;  and  that  the  said  J.  F.  Allen  never  consented  to  or 
authorized  the  said  transfer,  or  any  transfer,  of  the  said  instruments, 
or  of  any  or  either  of  them,  nor  did  he  ever  authorize  or  consent  to  the 
plaintiff  holding  the  same,  or  any  or  either  of  them  ;  and  that  the  plain- 
tiff, before  and  when  the  said  several  instruments  were  delivered  to  him, 
had  notice  of  the  said  several  premises,  and  took  the  same  with  such 
notice. 

Upon  each  of  these  pleas  issue  was  joined. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sitting  in  London 
in  Easter  Term,  1854,  when  the  following  evidence  was  given  on  behalf 
of  the  defendant : — 

That  the  promissory  note  and  bills  in  the  declaration  mentioned  were 
made  and  accepted  by  the  defendant  for  the  accommodation  of  Allen, 
and  without  value  or  consideration ;  that  no  demand  was  ever  made  by 
the  plaintiff  or  any  other  person  upon  the  defendant  in  respect  of 
the  said  note  or  bills  before  October,  1853 ;  that  the  defendant  had 
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accepted  for  Allen's  ^  accommodation  two  other  bills  drawn  by  AUea 
upon  him,  one-on  the  4th  of  March,  1851,  for  502.,  and  the  other  on 
the  5th  of  May,  1851,  for  151.  14«.  6d.,  payable  to  Allen's  order  three 
months  after  the  respective  dates  thereof;  that,  on  the  25th  of  May, 
1852,  the  defendant  received  two  letters  from  one  EUaby,  the  attorney 
for  the  plaintiff  in  the  present  action,  requiring  payment  on  behalf  of 
the  plaintiff  of  the  said  two  last-mentioned  bills,  and  he  instructed 
one  Bowlatt,  an  attorney,  to  act  on  his  behalf;  and  that  Rowlatt 
saw  Ellaby  shortly  after  such  applications  for  payment,  and  told 
him  that  the  defendant  had  received  no  consideration  for  the  last- 
mentioned  bills,  and  had  accepted  them  for  the  accommodation  of  Allen» 
*M\1  *^^^  ^^^^  Ellaby  stated  that  the  plaintiff  was  the  holder  for 
-*  value ;  that,  in  June,  1852,  two  separate  actions  were  commenced 
by  the  plaintiffs  present  attorney,  on  behalf  of  the  plaintiff,  against 
the  defendant,  upon  the  said  two  last-mentioned  bills,  the  declarations 
therein  alleging  that  the  said  bills  were  respectively  endorsed  by  AUea 
to  one  Fercivall,  and  by  Percivall  to  the  plaintiff;  that  Rowlatt  again 
saw  Ellaby  relative  to  the  said  last-mentioned  bills  and  the  actions  upon 
them,  and  finally  arranged  them  by  giving  on  the  10th  of  July  in  the 
year  last  aforesaid,  two  judges'  orders  in  the  said  actions  respectively, 
for  the  payment  of  the  debt  and  costs  in  the  said  respective  actions  by 
monthly  instalments  of  6/.  a  month ;  that  afterwards,  the  defendant 
having  won  by  horse-racing  a  large  sum  of  money  exceeding  10,000/., 
shortly  after  giving  the  said  judges'  orders  Rowlatt,  by  the  defendant's 
instructions,  paid  the  first  instalments  on  the  said  respective  orders,  and 
the  defendant  in  October,  1852,  saw  the  plaintiff's  attorney  Ellaby,  and 
paid  him  the  remaining  instalments  on  the  said  judge's  orders,  and 
received  from  him  the  last-mentioned  two  bills ;  that  the  defendant  on 
that  occasion  told  Ellaby  that  he  the  defendant  had  already  paid  a  great 
deal  of  money  for  Allen ;  that  the  said  two  last-mentioned  bills,  which 
were  then  produced  by  the  defendant  before  the  jury,  were  then  in  the 
same  state  in  which  he  received  them  from  Ellaby,  and  had  then  upon 
them  the  several  endorsements  which  they  respectively  had  upon  them 
at  the  time  when  they  were  so  produced  before  the  jury ;  that  the  said 
bill  for  502.  so  produced  as  aforesaid  had  endorsed  upon  it  the  several 
names  following,  that  is  to  say,  "J.  F.  Allen,"  "William  Percivall," 
"W.  H.  Jewell,"  «E.  H.  Iloskins,"  "Pedders  &  Co.,"  "Cunliffes  & 
Co.,"  "Jones  &  Co,,"  "Rec*pr.  Jones  &  Co.,  J.  Barnett;"  that  the 
said  bill  for  75/.  14«.  6<2.  so  produced  as  aforesaid,  had  endorsed  upon 
*fiQOl  ^^  ^^®  several  names  following,  *that  is  to  say,  « J.  F.  Allen," 
^^-J  « William  Percivall,"  "  W.  H.  Jewell,"  "Rec^  London  and 
County  Bank,  E.  L.  WormeU." 

That  the  said  bill  for  50/.  was  at  the  time  when  it  became  due  in  the 
bands  and  possession  of  certain  bankers  carrying  on  business  under  the 
names  of  Jones,  Lloyd,  &  Co.,  as  the  holders  thereof,  and  that  the  said 
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kst-mentioned  bill  was  duly  paid  on  the  daj  when  it  became  doe,  to  the 
aaid  bankerSy  as  the  then  holders  thereof,  but  that  the  said  bankers  did 
not  know  bj  whom  such  payment  was  so  made. 

That  the  said  bill  for  751.  14«.  6<2.  was,  at  the  time  when  it  became 
due,  in  the  hands  and  possession  of  a  certain  banking  company  called 
The  London  and  County  Bank,  as  the  holders  thereof,  and  that  the  said 
last-mentioned  bill,  on  the  day  when  it  became  due,  was  presented  to  the 
London  and  Westminster  Bank,  where  the  same  was  made  payable 
according  to  the  acceptance  thereof,  and  was  refused  payment,  but  that 
afterwards,  on  the  same  day,  it  was  paid  and  taken  up  at  the  said  London 
and  County  Bank  by  a  person  not  known  to  them. 

That  the  defendant  had  also  accepted  for  Allen's  accommodation  the 
three  bills  of  exchange  next  hereinafter  mentioned,  that  is  to  say,  a  bill 
dated  the  12th  of  June,  1848,  drawn  by  Allen,  upon  him  the  defendant, 
for  100/.,  and  payable  to  Allen's  order  three  months  after  date ;  another 
bill  dated  the.  23d  of  June,  1849,  also  drawn  by  Allen  npon  him  the 
defendant,  for  1002.,  and  payable  to  Allen's  order  three  months  after 
date ;  and  another  bill  dated  the  29th  of  December,  1849,  also  drawn 
by  Allen  upon  him  the  defendant,  for  75/.,  and  payable  to  Allen's  order 
three  months  after  date. 

That  he,  the  defendant,  had  heard  nothing  of  the  said  three  last- 
mentioned  bills  from  the  several  times  of  accepting  the  same  until  the 
6th  of  March,  1853,  when  he  *received  three  separate  letters  ri^^r^qo 
from  Ellaby,  applying  for  payment  of  the  said  three  last-men-  ^ 
tioned  bills  of  exchange,  which  letters  only  varied  from  each  other  in 
stating  the  dates  and  sums  of  the  said  respective  bills,  but  none  of  the 
said  letters  stated  who  was  or  claimed  to  be  the  holder  of  the  said  last- 
mentioned  bills,  or  any  of  them,  or  by  whose  instructions  the  said  letters 
were  written. 

That,  on  the  receipt  of  the  said  three  letters,  the  defendant  handed 
them  over  to  his  attorney,  Mr.  Robson,  who  thereupon  instructed  his 
olerk  (Jenkins)  to  call  on  Ellaby  respecting  the  three  last-mentioned 
bills ;  and  that,  on  the  7th  of  March,  1853,  Jenkins  did  accordingly 
call  npon  and  see  Ellaby,  and  inquired  who  was  the  holder  of  the  said 
three  last-mentioned  bills,  and  was  then  informed  by  him  that  the  plain- 
tiff was  the  holder  of  two  of  them,  and  that  he  believed  a  Mr.  Ramage 
was  the  holder  of  the  third  bill ;  and  that,  upon  Jenkins  asking  where 
he  resided,' Ellaby  declined  to  give  him  any  further  information,  and 
said,  that,  if  he  brought  an  action,  the  defendant's  attorney  could  obtain 
the  particulars  in  the  usual  way. 

That,  on  the  8th  of  March,  1858,  the  defendant's  attorney  (Robson) 
sent  Ellaby  a  letter  stating  that  he  had  rec.eived  the  defendant's  instruc- 
tions to  resist  the  scandalous  demands  made  on  him  by  the  pretended 
holder  of  the  bills  mentioned  in  the  said  three  letters  of  Ellaby,  and 
that  he  (Robson)  would  appear  to  any  process  for  the  defendant. 
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That  Allen  died  on  the  15th  of  March,  1858,  and  that,  on  the  same 
day,  three  separate  actions  in  the  Court  of  Common  Pleas  were  com- 
menced at  the  suit  of  the  plaintiff,  by  EUaby  as  his  attorney,  against 
the  now  defendant,  to  recoYer  the  amount  of  the  said  three  last-men- 
tioned bills, — each  of  the  said  bills  being  the  subject  of  a  separate 
*M±'\  ^^^^^^9 — ^"^  ^°  which  actions  respectively  *tbe  plaintiff  declared 
-'  thereon  respectively  as  the  endorsee  of  Allen. 

That  the  said  three  last-mentioned  actions  were  defended  by  the  now 
defendant,  and  that,  issues  being  joined  on  the  pleas  pleaded  respectively 
therein,  the  same  actions  were  set  down  for  trial,  and  came  on  to  be 
tried  at  the  sittings  for  Middlesex  in  May,  1858 ;  and  that  one  of  the 
said  actions  was  tried,  and  a  verdict  obtained  thereon  for  the  defend- 
ant, leave  being  given  to  move  the  Court  of  Common  Pleas  to  enter  a 
verdict  for  the  plaintiff,  if  the  court  should  be  of  opinion  that  there  was 
no  evidence  to  go  to  the  jury  in  support  of  the  said  verdict ;  and  that, 
upon  such  trial,  it  was  agreed  that  the  said  other  two  actions  should 
abide  the  event  of  the  first. 

That,  the  Court  of  Common  Pleas  having  been  of  opinion  that  there 
was  no  evidence  to  go  to  the  jury  in  support  of  the  said  verdict  in  the 
said  last-mentioned  action,  a  verdict  therein  was  entered  for  the  plain- 
tiff, and  the  defendant,  by  his  attorney  (Robson),  in  June,  1853,  paid 
to  Ellaby,  on  behalf  of  the  plaintiff,  the  amount  of  the  three  last-men* 
tinned  bills  of  exchange  so  sought  to  be  recovered  in  the  said  three 
last-mentioned  actions,  and  also  the  costs,  and  received  from  him  the 
said  three  last-mentioned  bills ;  and  that  Ellaby  did  not  then,  nor  had 
he  at  any  time  before  given  any  notice  or  information  that  the  plaintiff 
claimed  to  be  the  holder  of  any  other  bills  of  exchange  or  negotiable 
securities  on  which  the  defendant  was  alleged  to  be  liable. 

That,  in  October,  1853,  Ellaby,  on  the  part  of  the  plaintiff,  for  the 
first  time  informed  the  defendant's  attorney  (Robson)  that  the  plaintiff 
was  the  holder  of  the  promissory  note  and  bills  of  exchange  mentioned 
in  the  declaration  in  this  action,  and  applied  for  payment  thereof,  stating 
that  probably  the  plaintiff  would  take  less  than  the  full  amount,  to  settle 
the  matter ;  and  that  ^afterwards,  in  consequence  of  the  defend- 
ant's refusal  to  pay  the  said  last-mentioned  promissory  note  and 
two  bills  of  exchange,  the  present  action  was  brought. 

That  the  bill  of  exchange  in  the  second  count  of  the  declaration  men- 
tioned had  been  endorsed  and  delivered  by  Allen  on  the  18th  of 
December,  1848,  to  one  Adolphe  Laurier,  and  that  the  consideration  of 
such  endorsement  was  the  delivery  by  Laurier  to  Allen  of  a  bill  of  ex- 
change bearing  date  the  15th  of  September  in  the  year  last  aforesaid, 
drawn  by  Allen  upon  and  accepted  by  the  defendant,  for  1002.,  payable 
to  the  order  of  Allen  three  months  after  date,  and  which  latter  bill  had 
been  endorsed  and  delivered  by  Allen  to  Laurier  on  the  18th  of 
September  last  aforesaid  in  renewal  and  in  consideration  of  the  delivery 
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up  by  Lanrier  to  Allen  of  another  bill  of  exchange  bearing  date  the  12th 
of  June  in  the  year  last  aforesaid,  drawn  by  Allen  upon  and  accepted  by 
the  defendant,  for  100/.,  payable  to  the  order  of  Allen,  at  three  months 
after  the  date  thereof,  and  which  latter  bill  had  been  discounted  by 
Lanrier  for  Allen  on  the  day  of  the  date  thereof,  and  then  endorsed  and 
delivered  by  Allen  to  Lanrier. 

That  the  last-mentioned  bill  was  one  of  the  said  three  bills  upon  which 
the  said  three  actions  had  been  brought  on  the  15th  of  March,  1853,  by 
Ellaby  as  the  attorney  for  the  plaintiflf  against  the  now  defendant  as 
aforesaid,  and  upon  which  the  plaintiff  recovered  as  aforesaid,  and  which 
said  three  last-mentioned  bills  had  been  so  paid  as  aforesaid  by  Robson 
on  behalf  of  the  defendant. 

That  Laurier,  after  he  had  received  the  said  bill  of  exchange  in  the 
second  count  of  the  declaration  in  this  action  mentioned  from  Allen,  and 
whilst  it  remained  in  his  hands,  had  made  and  written  thereon  a  note  or 
memorandum  of  the  day  on  which  the  said  last-mentioned  bill  would 
become  due,  but  that,  since  the  last-mentioned  bill  had  been  out  of  the 
possession  of  Laurier,  a  pen  *had  been  drawn  through  such  r^tfioft 
note  or  memorandum,  and  had  rendered  it  indistinct,  but  so  *- 
that  Laurier  could  still  trace  a  part  of  his  said  note  or  memorandum 
thereon. 

That,  upon  the  last-mentioned  bill  becoming  due,  Laurier  gave  up  the 
same  to  Allen,  and  received  in  exchange  or  renewal  thereof  another  bill, 
dated  the  2l8t  of  March,  1849,  drawn  by  Allen  upon  and  accepted  by 
the  defendant,  for  lOOZ.,  payable  to  the  order  of  Allen,  at  three  months 
after  the  date  thereof;  and  that,  on  the  23d  of  June  in  the  year  last 
aforesaid,  the  last-mentioned  bill  was  given  up  by  Laurier  to  Allen,  who,  in 
exchange  and  renewal  thereof,  endorsed  and  delivered  to  Laurier  another 
bill,  dated  the  day  and  year  last  aforesaid,  drawn  by  Allen  upon  and 
accepted  by  the  defendant,  for  lOOZ.,  payable  to  the  order  of  Allen,  at 
three  months  after  the  date  thereof;  and  that,  upon  the  last-mentioned 
bill  becoming  due,  on  the  26th  of  September,  in  the  year  last  aforesaid, 
Laurier  delivered  up  the  last-mentioned  bill  to  Allen,  who,  in  exchange 
and  renewal  thereof,  endorsed  and  delivered  to  Laurier  another  bill, 
dated  the  day  and  year  last  aforesaid,  drawn  by  Allen  upon  and  accepted 
by  the  defendant,  for  lOOZ.,  payable  to  the  order  of  Allen  at  three 
months  after  the  date  thereof;  and  that,  when  the  last-mentioned  bill  of 
exchange  became  due,  on  the  29th  of  December,  1849,  Laurier  delivered 
up  the  last-mentioned  bill  to  Allen,  who  then  paid  to  Laurier  the  sum 
of  25^.,  in  cash,  in  part  payment  thereof,  and  endorsed  and  delivered  to 
Allen,(a)  in  respect  of  the  residue  thereof,  another  bill,(J)  dated  the  29th 
of  December,  1849,  drawn  by  Allen  upon  and  accepted  by  the  defend- 
ant, and  payable  to  the  order  of  Allen  three  months  after  the  date 

(ft)  Mennins  "  LRtiHer." 
(6)  Not  mcnUoDing  the  wnoant 
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thereof;  and  that,  after  the  laat-mentionecl  bill  had  become  dae,  Laurier, 
00  the  l6t  of  April,  1850,  deliyered  back  the  last-mentiooed  bill  to 
^pqj-^  Allen,  who,  in  exchange  and  renewal  ^thereof,  endorsed  and 
-'  delivered  to  Allen  another  bill  of  exchange,  bearing  date  the  let 
of  April,  1850,  drawn  by  Allen  upon  and  accepted  bj  the  defendant,  for 
752.,  payable  to  the  order  of  Allen  at  three  months  after  date. 

That,  on  the  25th  of  April  last  aforesaid,  Laurier  discounted  for 
Allen  another  bill,  bearing  date  the  25th  of  April,  1850,  drawn  by 
Allen  upon  and  accepted  by  one  John  Perry,  and  bearing  the  several 
endorsements  of  Allen  and  of  the  defendant,  and  which  said  last-men- 
tioned bill  was,  on  the  day  and  year  last  aforesaid,  delivered  by  Allen 
to  Laurier ;  and  that  Laurier  held  the  two  last-mentioned  bills  until  the 
times  when  they  severally  became  due ;  and  that,  upon  the  same  being 
respectively  dishonoured,  Laurier  instructed  his  attorneys  to  commence 
legal  proceedings  against  the  several  parties  liable  upon  the  said  two 
last-mentioned  bills ;  and  that,  after  an  action  had  been  brought  on  the 
said  two  last-mentioned  bills  against  the  now  defendant,  he  the  defend- 
ant, by  his  attorney  (Robson),  on  the  11th  of  July,  1851,  paid  the  sum 
of  1602.  to  the  attorneys  of  Laurier,  for  debt  and  costs  in  the  last- 
mentioned  action,  and  the  same  bills  were  then  delivered  up  by  the  at- 
torneys of  Laurier  to  Robson  for  the  defendant. 

That  Allen  was  for  many  years  a  clerk  in  the  ottice  of  Messrs.  Phil- 
lips k  Voss,  attorneys,  but  quitted  that  situation  in  the  beginning  of 
1850,  and  had  no  other  situation  or  known  means  of  getting  his  liveli- 
hood from  thence  until  the  time  of  his  death ;  and  that  from  thence 
until  the  time  of  his  death  he  was  embarrassed  in  his  circumstances ; 
and  that  he  was  indebted  to  Mr.  Phillips  for  money  borrowed  at  various 
times,  and  some  of  it  shortly  before'  he  left  his  employment,  and  had 
given  him  a  bill  of  sale  of  his  furniture  and  effects  by  way  of  security, 
*RQR1  ^^^  which  bill  of  sale  the  said  *Mr.  Phillips,  after  Allen's  death, 
-'  gave  to  his  widow,  as  a  present. 

That  Allen  fell  into  ill  health  some  time  before  his.  death,  and  was 
confined  to  the  house  for  some  months,  and  to  his  bed  for  a  month  or 
more  before  he  died. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  evidence 
above  set  forth  was  sufficient,  and  ought  to  be  submitted  to  the  jury  in 
support  of  the  several  pleas,  or  one  or  each  of  them ;  and  that,  particu- 
larly as  to  the  bill  in  the  second  count  mentioned,  there  was  evidence 
which  was  sufficient,  and  ought  to  be  submitted  to  the  jury,  in  support 
of  the  second  plea,  and  that  such  plea  might  and  ought  to  be  taken 
distributively  for  that  purpose. 

But  the  learned  judge  ruled  that  the  evidence  so  given  by  the  de- 
fendant was  not  sufficient,  and  ought  not  to  be  submitted  to  the  jury  in 
support  of  the  said  several  pleas,  or  any  or  either  of  them,  and  that 
tue  plaintiiF  was  not  bound,  in  answer  to  such  evidence,  to  give  any 
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proof  of  his  having  given  valne  or  consideration  for  the  said  promis- 
sory note  and  bills  of  exchange  in  the  declaration  mentioned :  and  he 
accordingly  did  not  submit  the  said  evidence  to  the  jury  in  support  of 
the  said  pleas,  or  any  one  of  them,  or  call  upon  or  require  the  plaintiff 
to  give  any  evidence  of  his  having  given  value  or  consideration  for  the 
said  note  and  bills,  or  any  or  either  of  them  :  and,  by  his  direction,  the 
jury  found  against  the  defendant  upon  the  issues  joined  on  all  the 
pleas. 

Whereupon  the  counsel  for  the  defendant,  conceiving  that  by  law  the 
evidence  so  given  by  him  was  sufficient  in  law  to  be  submitted  to  the 
jury  in  support  of  the  said  several  pleas,  or  some  or  one  of  them,  or 
at  all  events  as  to  the  second  plea  so  far  as  it  applied  to  the  bill  men- 
tioned in  the  secTbnd  count,  and  that  the  learned  judge  ought  to  have 
called  upon  the  plaintiff  in  answer  thereto  *to  prove  that  he  had  r^^qck 
given  value  or  consideration  for  the  said  promissory  note  and  ^ 
bills,  or  some  or  one  of  them,  excepted  to  the  opinion  of  the  learned 
judge. 

The  exceptions  came  on  for  argument  in  the  Exchequer  Chamber  on 
the  9th  of  May  last,  before  Pollock,  C.  B.,  Parke,  B.,  Aldersoo,  B., 
Coleridge,  J.,  Erie,  J.,  Wightman,  J.,  Piatt,  B.,  and  Grompton,  X 

Manisttf  (with  whom  was  V.  Sareaurt),  for  the  plaintiff  in  error. 

Woody  for  the  defendant  in  error,  objected  to  Manisty*s  being  heard 
until  his  client  had  paid  for  the  error-books  delivered  by  the  defendant 
in  error  upon  his  default.  It  appeared  that  the  second  day  of  term,  on 
which  the  judges  meet  for  the  purpose  of  appointing  the  days  for 
hearing  arguments  upon  writs  of  error,  was  the  17th  of  April ;  that 
the  attorney  for  the  defendant  in  error  had  on  the  11th  delivered  copies 
of  the  judgment-roll,  in  conformity  with  the  rule  of  court  of  Hilary 
Term,  1853,  r.  68,(a)  to  the  judges  of  the  Court  of  Exchequer ;  and 
that,  finding  that  the  plaintiff  in  error  had  not  delivered  his  <;opi€8  to 
the  judges  of  the  Court  of  Queen's  Bench  *on  the  12th,  the  r^^A/v 
attorney  for  the  defendant  in  error  tendered  copies  to  the  judges'  ^ 
clerks  on  the  13th,  but  they  refused  to  receive  them,  ^n  the  ground 
that  they  were  too  late.  He  submitted, — ^stating  that  he  was  informed 
by  the  officer  of  the  court  that  such  was  the  practice, — that  the  rule 
required  the  copies  to  be  delivered  four  clear  days  before  the  actual 
"error  day,"  viz.  the  second  day  of  term.  [Pollock,  C.  B. — The 
error  day  is  the  day  appointed  for  the  argument.     Alderson,  B. — If 

(a)  Wbicb  providef  that,  "foor  dear  days  before  the  day  appointed  for  argament»  the  plain- 
tiff in  error  shall  deliver  copies  of  the  judgment-roll  of  the  court  below  to  the  judges  of  the 
Queen's  Beneb,  on  error  from  the  Common  Pleas  or  Bzeheqner,  and  to  the  judges  of  the  Common 
Pleas,  on  error  from  the  Queen's  Bench ,:  and  the  defendant  in  error  shall  deliver  copies  thereof 
to  the  ^ther  judges  of  the  Court  of  Exchequer  Chamber  before  whom  the  case  is  to  be  heard; 
and,  in  default  by  either  party,  the  other  party  may  on  the  following  day  deliver  such  books  aa 
«>ght  to  have  been  delivered  by  the  par^  making  default,  and  the  party  making  defmnlt  tball 
not  be  heard  until  he  shall  have  paid  for  sach  oopies,  or  deposited  with  the  master  a  sufficient 
sum  to  pay  for  sach  copies." 
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no  case  is  set  down  on  the  second  day  of  term,  then  there  is  no  error 
day  appointed.] 

ManUty. — Eernot  v.  Pittis,  17  Jurist,  932,  shows  that  the  argument 
day  is  the  day  referred  to  by  the  68th  rule,  and  not  the  second  day  of 
term,  when  the  judges  meet  to  appoint  the  error  days. 

Pollock,  C.  B. — The  judges  meet  on  the  second  day  of  term  merely 
for  the  purpose  of  appointing  the  days  for  hearing  arguments.  <^  Four 
clear  days  before  the  day  appointed  for  argument,"  therefore,  means 
four  clear  days  before  the  day  upon  which  the  argument  has  been 
appointed  to  take  place. 

Manisty. — The  questions  will  arise  mainly  on  the  second  plea  to  the 
second  count,  and  on  the  first  and  fourth  pleas.  It  appears  from  the  evi- 
dence that  the  bills  were  accepted  for  the  accommodation  of  Allen,  and 
without  consideration ;  and  that  the  bills  now  sued  upon  had  been  satisfied 
by  renewals,  the  last  being  in  July,  1851.  [Pabre,  B. — Does  it  appear 
when  the  plaintiff  became  the  holder  of  the  bills  now  sued  upon  ?]  Only  by 
inference.  It  is  submitted  that  there  was  ample  evidence  to  go  to  the 
jury,  that  the  bills  were  accommodation  bills,  and  were  paid  at  maturity, 
and  endorsed  over  by  Allen  after  they  had  become  due,  and  the  stamp 
*thereon  had  been  exhausted.  Allen,  as  an  accommodation 
drawer,  stood  in  the  position  of  an  acceptor,  and  therefore  could 
not  re-issue  the  bills  after  payment.  A  bill  that  is  taken  up  by  an 
accommodation  drawer  at  maturity  has  performed  its  functions,  and 
ceases  to  be  a  negotiable  instrument :  Reynolds  v.  Doyle,  1  M.  &  G. 
763  (E.  C.  L.  R.  vol.  39),  2  Scott,  N.  R.  45 ;  Lazarus  v.  Cowie,  3  Q. 
B.  459  (E.  C.  L.  R.  vol.  43),  2  Gale  &  D.  487.  Lord  Denman,  in  this 
latter  case,  in  delivering  the  judgment  of  the  court,  says :  <«  It  cannot 
be  denied,  that,  if  a  bill  be  paid  when  due  by  the  person  ultimately 
liable  upon  it,  it  has  done  its  work,  and  is  no  longer  a  negotiable  instru- 
ment. No  person  could  sue  on  it :  no  person  remains  liable  on  it.  If 
put  into  circulation  again,  it  becomes  a  new  bill  payable  at  sight,  and 
must  have  a  fresh  stamp:  stat.  55  G.  3,  c.  184,  s.  19;  Holroyd  v. 
Whitehead,  1  Marsh.  128  (E.  C.  L.  R.  vol.  4),  5  Taunt.  444  (E.  C.  L. 
R.  vol.  1).  If  a  bill,  therefore,  be  paid  when  due,  by  the  aeceptor^  it 
-clearly  cannot  be  re-issued  without  a  fresh  stamp :  if  so  paid  by  the 
drawer^  being  also  payee,  ic  might,  in  ordinary  cases,  be  re-issued  with- 
out a  fresh  stamp :  Callow  v.  Lawrence,  3  M.  &  Selw.  95.  But  the 
drawer  of  an  accommodation  bill  is  in  the  same  situation  as  the  acceptor 
of  a  bill  for  value :  he  is  the  person  ultimately  liable ;  and  his  payment 
discharges  the  bill  altogether.  It  is  said,  however,  that  the  stamp  acts 
do  not  make  a  bill  without  a  stamp  void,  but  only  forbid  its  being  re- 
ceived in  evidence.  That  may  be  so  in  some  cases :  but  the  19th  sec- 
tion of  the  55  G.  3,  c.  184,  above  mentioned,  expressly  prohibits  the 
issuing  a  bill  of  exchange  which  has  been  paid,  and  infiicts  a  penalty 
of  50^.  on  any  person  doing  it.     A  bill  issued  contrary  to  such  prohi- 
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bition  is  certainly  yoid."  Dillon  t;.  Rimmer,  1  Bingh.  100  (E.  C.  L.  R. 
▼ol.  8),  7  J.  B.  Moore,  427,  Kendrick  v.  Lomax,  2  C.  kJ.  405,t  and 
Bartrum  v.  Caddy,  9  Ad.  &  E.  275  (E.  C.  L.  R.  vol.  86),  1  P.  &  D. 
207,  are  also  authorities  to  show  that  a  bill  coming  home  at  maturity 
cannot  be  re-issued.  Wilde,  C.  J.,'  in  *delivering  the  judgment 
of  the  Exchequer  Chamber  in  Harmer  v,  Steele,  4  Exch.  1,  13,t 
says:  "There  is  no  doubt,  that,  when  a  bill  has  been  paid  at  maturity 
by  a  sole  acceptor  to  a  third  person^  who  is  the  holder,  no  action  can 
afterwards  be  brought  upon  the  acceptance ;  and  it  is  equally  certain, 
that,  if  one  of  several  joint  acceptors  pays  the  bill  at  maturity  to  such 
third  person,  being  the  holder,  the  contract  of  acceptance  is  performed, 
and  no  action  can  be  maintained  upon  it.  A  case  was  put  in  argument : 
suppose  there  were  three  acceptors,  one  for  the  accommodation  of  the 
other  two :  he  purchases  the  bill  during  its  currency,  and  retains  it 
after  it  is  due ;  may  he  not  endorse  it,  and  give  a  right  of  action  to 
his  endorsee  ?  We  think  the  answer  is,  that  he  cannot  give  such  right 
of  action ;  that  he  may  sue  the  other  joint  makers  for  what  may  be  due 
to  him  in  respect  of  his  having  accepted  for  their  accommodation,  and 
protected  them  from  the  payment  of  the  bill,  but  that  be  cannot  trans- 
fer this  or  any  other  right  against  the  joint-acceptors,  by  eirdorsing  the 
bill."  [Pollock,  G.  B. — I  think  we  should  hear  Mr.  Wood  upon  this 
point.  Parke,  B. — Tou  contend  that  the  plea  is  to  be  construed  dis- 
tributively.  In  Cousins  v.  Paddon,  2  C.  M.  &;  R.  547,t  5  Tyrwh.  686, 
4  Dowl.  P.  C.  488,  and  Tuck  v.  Tuck,  6  M.  &  W.  109,t  7  Dowl.  P.  C. 
873,  we  held  that  pleas  of  payment  and  set-off  might  be  so  construed.] 
The  76th  section  (a)  of  the  Common  Law  Procedure  Act,  1862,  16  & 
16  Vict.  c.  76,  provides  that  all  *pleadings  capable  of  being  con-  r^rrrKo 
strued  distributively  shall  be  so  taken.  [Parks,  B. — The  effect  ^ 
of  that  section  is,  to  extend  the  doctrine  of  Cousins  v.  Paddon  to  every 
sort  of  pleading.] 

Woodj  for  the  defendant  in  error. — The  last  proposition  will  not  be 
be  denied.  By  the  167th  section  of  the  16  &  16  Vict.  c.  76,  it  is  pro- 
vided that  ^'  courts  of  error  shall  in  all  cases  have  power  to  give  such 
judgment  and  award  such  process  as  the  court  from  which  error  is  brought 
ought  to  have  done,  without  regard  to  the  party  alleging  error." 
[Parkb,  B.,  referred  to  Pollitt  v.  Forrest,  11  Q.  B.  949,  962  (E.  C.  L. 
R.  vol.  63).]  The  question,  then,  to  be  discussed,  is,  whether  or  not 
there  was  evidence  to  go  to  the  jury  in  support  of  the  issue  tendered  by 
the  second  plea  to  the  second  count.  [Pollock,  C.  B. — It  appears  to 
me  that  there  was  evidence  upon  every  one  of  the  pleas,  which  was  fit 

(a)  ^PlaM  of  piyment  and  •et'O^  and  aU  other  ploadiogi  oapablo  of  being  oontlroed  d!f- 
■ibotively,  tbail  bo  taken  dUtribatiTOly ;  and,  if  Usue  ti  taken  tbereon,  and  00  maob  thereof  ai 
•hall  bo  enffieient  answer  to  part  of  the  caases  of  action  prored  shaU  be  found  true  by  the  jnry, 
a  verdict  ehall  paee  for  the  deftndant  in  reepeet  of  eo  nneh  of  the  eaveee  o^  aetion  ae  eball  be 
Miewored,  and  for  the  plaintiff  in  respect  of  so  much  of  the  causes  of  aotion  U  shall  not  be  so 
answered." 
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for  the  oonflideratioQ  of  the  jury.]  If  there  be  one  material  allegation  in 
the  plea  as  to  which  the  evidence  fails,  the  ruling  of  the  learned  judge 
was  correct.  [Parke,  B. — There  must  be  evidence  to  go  to  the  jury  in 
support  of  every  allegation  which  was  material  to  constitute  the  plea  a 
good  plea.]  The  first  material  allegation  in  the  second  plea,  is,  that  the 
bill  was  accepted  for  the  accommodation  of  Allen,  to  enable  him  to  raise 
money  thereon,  or  endorse  the  same  for  his  own  use  and  benefit  before 
the  same  should  become  due  and  payable,  and  not  otherwise.  Now,  there 
certainly  was  evidence  to  show  that  the  bill  was  accepted  for  the  accom- 
modation of  Allen,  but  none  to  show  any  agreement  or  understanding 
that  it  was  not  to  be  endorsed  after  it  became  due.  [Parke,  B. — Is 
not  that  a  necessary  consequence  ?]  It  is  submitted  not :  the  plea  would 
be  bad  without  it.  In  Charles  v.  Marsden,  1  Taunt.  224,  it  was  held 
that  it  is  not  of  itself  a  defence  to  an  action  by  the  endorsee  of  a  bill  of 
*704.'}  ^^^^^^S^  *^^  plead  that  it  was  accepted  for  the  accommodation 
^  of  the  drawer,  without  consideration,  and  that  it  was  endorsed 
over  after  it  became  due.  Mansfield,  C.  J.,  there  says :  ^^  There  is  no 
allegation  of  fraud  in  this  plea,  nor  any  averment  that  the  plaintiff  did 
not  give  a  valuable  and  full  consideration  for  this  bill :  it  must,  there- 
fore, be  presumed  that  he  did,  and  that  there  is  no  fraud  in  the  trans- 
action :  he  receives  the  bill  from  the  proper  hand  which  was  entitled  to 
have  the  possession  of  it,  the  person  to  whom  it  was  payable.  It  is  not 
necessarily  to  be  inferred^  because  it  was  an  accommodation  billy  that 
there  was  an  agreement  not  to  negotiate  it  after  it  became  due :  but,  if 
there  was  such  an  agreement,  it  was  the  defendant's  own  fault  that  the 
bill  was  outstanding ;  for,  even  supposing  that  the  drawer  had  under- 
taken to  provide  for  the  payment  when  the  bill  became  due,  the  acceptor 
had  a  right  to  require  that  it  should  be  given  up.  It  happened  through 
his  permission,  therefore,  if  the  bill  gave  the  drawef  any  power  to  delude 
the  endorsee."  [Pollock,  C.  B. — The  plea  is  a  good  plea  without  that 
allegation.  It  states  that  the  bill  was  endorsed  and  negotiated  and 
paid  by  Allen  at  maturity,  and  afterwards  re-issued  by  him.  Platt, 
B. — The  fact  of  its  being  an  accommodation  bill  is  evidence  for 
a  jury  that  it  was  given  for  the  purpose  of  being  used  before  it 
should  become  due.]  In  Sl^in  v.  Yglesias,  1  C.  M.  &  B.  565,t  5 
Tyrwh.  172,  3  Dowl.  P.  C.  252,  and  in  Sturtevant  v.  Forde,  4  Scott, 
N.  R.  668,  4  M.  &  G.  101  (E.  C.  L.  R.  vol.  43),  pleas  that  the 
bills  were  accepted  for  the  accommodation  of  the  drawer,  and  without 
consideration,  and  endorsed  to  the  plaintifi*  (in  the  latter  case  two  years) 
after  they  became  due,  were  held,  on  special  demurrer,  to  afford  no 
answer  to  actions  against  the  acceptor.  Tindal,  G.  J.,  in  the  latter 
case  says, — ^^  I  do  not  see  much  force  in  the  argument  that  the  circum- 
stance of  the  bill  being  overdue  when  it  is  endorsed  puts  the  endorsee 
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*in  the  same  position  as  the  endorser,  who,  in  the  case  of  a  bill 
drawn  for  his  accommodation,  cannot  sue  at  all.    I  do  not  think 
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that  the  holder  is  precluded  from  suing  in  all  cases  of  accommodation 
bills  endorsed  after  the  time  at  which  they  purport  to  be  payable. 
Nothing  dehors  the  bill,  as,  payment,  &c.,  ought,  I  think,  to  affect  an 
endorsee  for  value."  [Platt,  B. — Here  it  is  a  question  of  evidenee.^ay] 
The  next  material  averment  in  this  plea,  is,  that,  Allen,  having  nego- 
tiated the  bill,  paid  it  when  it  became  due,  and  afterwards  re-issued  it 
without  the  authority  of  the  defendant,  and  without  its  being  re-stamped. 
The  distinction  between  Lazarus  v.  Gowie,  8  Q.  B.  459  (E.  G.  L.  R. 
vol.  48),  2  Gale  &  D.  487,  and  this  case,  is,  that  there  the  bill  was  paid 
at  maturity, — money  was  given  for  it ;  and  therefore  the  court  held, 
that,  inasmuch  as  the  bill  had  been  paid  by  the  party  ultimately  liable 
upon  it,  it  had  done  its  duty,  and  the  stamp  was  exhausted :  whereas, 
here,  there  has  been  no  payment :  when  the  bill  became  due,  another 
was  given  for  it,  and  this  bill,  as  between  Allen  and  Parr,  was  kept 
back.  A  bill  given  in  renewal  of  a  former  bill  does  not  amount  to  pay- 
ment, until  the  substituted  bill  is  actually  paid.  If  the  defendant  could 
have  shown  that  the  stibstitnted  bill  was  paid  at  its  maturity,  and  that 
the  original  bill  was  endorsed  and  negotiated  after  that  payment^  he 
would  have  brought  the  case  within  Lazarus  v.  Gowie.  In  Jewell  v. 
Parr,  13  C.  B.  914  (E.  G.  L.  B.  vol.  76),  Jervis,  G.  J.,  remarking  upon 
Lazarus  t;.  Gowie,  says :  «<  We  must  assume  the  plea  to  be  a  good  one ; 
though  I  am  not  prepared  entirely  to  ^concur  in  the  decision  the  r^t^^^ 
Court  of  Queen's  Bench  came  to  in  that  case.  If  the  matter  ^ 
were  re-considered,  it  might  possibly  be  found  to  involve  a  fallacy." 
There  is  no  statement  in  this  bill  of  exceptions  as  to  when  the  bill  came 
into  the  possession  of  the  plaintiff!.  All  that  is  said,  is,  that,  at  the 
time  of  its  maturity,  it  was  given  up  to  Allen.  [Crompton,  J. — There 
was  evidence  for  the  jury  that  the  bill  subsequently  given  was  given  in 
satisfaction  of  the  original  bill.  The  giving  a  new  bill  was  held  by  the 
Common  Pleas,  in  Belshaw  v.  Bush,  11  G.  B.  191  (E.  G.  L.  R.  vol.  78), 
to  be  a  conditional  payment.  Wiohtman,  J. — This  bill  was  given  up 
to  the  person  who  gave  the  substituted  bill.  Was  not  that  a  circum- 
stance to  go  to  the  jury  that  the  latter  was  received  in  satisfaction  of 
the  former  ?]  It  is  submitted  that  it  was  not.  In  Callow  v.  Lawrence, 
8  M.  &  Selw.  95,  Lord  Ellenborough  says:  <«A  bill  of  exchange  is 
negotiable  ad  infinitum  until  it  has  been  paid  by  or  discharged  on  behalf 
of  the  acceptor.  If  the  drawer  has  paid  the  bill,  it  seems  that  he  may 
sue  the  acceptor  upon  the  bill,  and  if,  instead  of  suing  the  acceptor,  he 
put  it  into  circulation  upon  his  own  endorsement  only,  it  does  not 
prejudice  any  of  the  other  parties  who  have  endorsed  the  bill,  that  the 
holder  should  be  at  liberty  to  sue  the  acceptor.'*   Does  it  make  any  difier- 

(a)  In  Starterant  v.  Forde,  Enkine,  J.,  says :  "  The  eircnmstance  that  the  hill  was  orerdue 
might  have  operated  aa  evideoee  that  the  bill  was  an  aooommodatioD  bill,  but  it  shoold  have  been 
■o  arerred.  The  Jurjr  might  infer  thai  the  bill  was  accepted  upon  an  understanding  that  it  was 
not  to  be  negotiated  after  it  became  due.  Bat  that  wonld  not  be  an  inference  of  fa»;  it 
ahoBld  therefore  have  been  made  the  sabjeet  of  an  aTermeni." 
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ence  in  this  respect  that  the  bill  is  an  aocommodation  bill  ?  [WiGHf- 
MAN,  J. — When  the  drawer  of  an  accommodation  bill  pays  it,  he  takes  it 
up  for  the  acceptor,  as  well  as  for  himself.  Platt,  B. — In  the  case 
yon  cite,  the  bill  had  not  got  home.  Crompton,  J. — ^It  would  be  verj 
unreasonable  to  hold  that  an  accommodation  bill  may  be  kept  ontstanding 
for  an  indefinite  time,  and  circulated  and  paid  orer  and  over  againi]  It 
has  been  distinctly  decided  that  one  who  takes  a  bill  after  it  has  become 
doe,  takes  it  with  all  its  equities ;  and  that  its  being  an  accommodation 
bill  is  not  such  an  equity  as  attaches, — per  Erskine,  J.,  and  Cresswell, 
J.,  *in  Sturtevant  v.  Forde,  4  M.  &  G.  101  (E.  G.  L.  R.  vol.  43), 
Scott,  N.  R.  668.  [ErIiB,  J.— Was  the  bill  there  endorsed  if 
the  aeeammodatwn  drawer  after  its  maturity  ?]  It  is  so  stated  in  the 
report  in  Scott.  Heath  v.  Sansom,  2  B.  &  Ad.  291  (E.  0.  L.  R.  voL 
22),  is  overruled  by  Mills  v.  Barber,  1  M.  &  W.  425.t  [Parkb,  B.~ 
Only  so  far  as  it  held  that  the  plaintiff  was  bound  to  prove  value.]  In 
Byles  on  Bills,  6th  edit.  129,  it  is  said,  «  <  After  a  bill  or  note  is  doe,' 
says  Lord  Ellenborough,  « it  comes  disgraced  to  the  endorsee,  and  it  ii 
his  duty  to  make  inqairies  concerning  it.  If  he  takes  it,  though  he  giv«a 
a  full  consideration  for  it,  he  takes  it  on  the  credit  of  the  endorser,  sod 
subject  to  all  the  equities  with  which  it  may  be  encumbered.'  Tbofl^ 
where  the  defendant  made  a  promissory  note  for  the  accommodation  of 
the  payee,  and  the  payee  endorsed  it,  overdue,  to  A.,  and  A.  endorsed 
it  to  the  plaintiff,  it  was  formerly  held,  that,  as  the  absence  of  con* 
sideration  would  have  been  a  good  defence  against  the  payee,  it  'was 
also  available  both  against  A.  and  the  plaintiff:  Tinson  v.  Francis,  1 
Gampb.  19;  Brown  v.  Davies,  8  T.  B.  80,  7  T.  B.  429."  To  this  the 
learned  author  adds  the  following  note, — <«  Sed  vide  Charles  v.  Mareden, 
1  Taunt.  224  ;  Atwood  v.  Growdie,  1  Stark.  N.  P.  G.  488  (E.  G.  L.  K. 
vol.  2) ;  Bayley,  6th  edit.  161 ;  Ghitty,  9th  edit.  218 ;  Boacoe,  80& 
Qucere,  supposing  it  to  have  been  cuseepUd  after  it  became  due.  See 
Stein  V.  Yglesias,  1  G.  M.  &  R.  565,t  8  Dowl.  P.  G.  252,  1  Gale,  98. 
So  stood  the  authorities  till  very  lately.  But  the  Gourt  of  Gommon 
Pleas,  in  Sturtevant  v.  Forde,  and  the  Gourt  of  Queen*s  Bench,  in  La- 
zarus V.  Gowie,  and  perhaps  the  Gourt  of  Exchequer,  in  Stein  v.  Ygle- 
sias, have  recently  upheld  the  authority  of  Gharles  v.  Marsden ;  and  it 
should  now  seem  that  an  original  absence  of  consideration  is  not  one 
of  those  equities  which  attach  on  the  instrument  and  defeat  the  title  of 
an  endorsee  for  value  of  an  overdue  bill,  although  with  notice  of  the 
♦7081  ^^^^'  ^^®  *Garruthers  v.  West,  11  Q.  B.  148  (E.  G.  L.  B.  vel. 
-I  63).*'  The  text  proceeds, — «« It  is  now,  however,  clear,  that  an 
original  absence  of  consideration,  such  as  arises  in  the  case  of  accom* 
modation  acceptances,  will  not  defeat  the  title  of  an  endorsee  for  value 
of  an  overdue  bill  or  note,  although  the  endorsee  had  notice  of  the 
fact  when  he  took  the  bill,  unless  there  were  an  agreement,  express  or 
implied,  restraining  the  negotiation  of  the  bill  or  note  after  it  should 
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booome  due:  Startevant  v.  Eorde;  Lasftras  v.  Cowie;  Stein  v.  Ygle- 
•ks.  Bat  the  assignee  of  an  overdue  bill  or  note  is  not  affected  bj  an 
mfirmitj  in  the  title  of  an  original  or  antecedent  party,  if  his  imme- 
iiiate  assignor  could  have  maintained  an  action.  A  bill  was  accepted 
on  A  smaggling  transaction,  endorsed  before  it  was  due  to  a  bon&  fide 
imlder  for  value,  and  by  the  latter  endorsed,  after  due,  to  the  plaintiff: 
held,  that,  as  the  endorser  might  have  sasCMned  an  action  against  the 
acceptor,  so  conld  his  endorsee :  Chalmers  v.  Lanion,  1  Campb.  888. 
An  endorsee  of  an  overdue  bill  or  note  is  liable  to  such  equities  only  as 
sttach  on  the  bill  or  note  itself,  and  not  to  claims  arising  out  of  collate^ 
ral  matters :  therefore,  the  endorsee  of  an  overdue  note  is  not  liable  to 
a  set-off  due  from  the  payee  to  the  maker.(a)  Yet  it  should  seem, 
that,  where  a  negotiable  instrument  is  deposited  as  a  security  for  the 
balance  of  accounts,  and  is  afterwards  endorsed  overdue,  in  an 
action  by  the  endorsee  agamst  the  party  originally  liable,  the  state 
of  the  account  may  be  gone  into :  Gollenridge  v.  Farquharson,  1  Stark. 
If.  P.  C.  259  (E.  C.  L.  R.  vol.  2)."  [Crompton,  J.— Is  there  any 
case  where  the  doctrine  you  rely  on  has  been  applied  to  a  bill  which 
has  been  paid  at  its  maturity?]  It  is  submitted  that  there  is  no 
^evidence  of  paifment  here.  [Parke,  B. — If  the  bill  had  been  r+iTAA 
|»aid  by  the  acceptor,  there  could  have  been  been  no  doubt :  and  '* 
surely  a  payment  by  one  who  as  between  themselves  is  ultimately  liable 
to  pay  the  bill,  must  be  the  same  thing.  Pollock,  C.  B. — The  fact 
of  a  bill  being  overdue  calls  for  inquiry  on  the  part  of  him  who  takes 
it.  In  Brown  v.  Davies,  8  T.  B.  80,  Buller,  J.,  says :  <«  There  is  this 
distinction  between  bills  endorsed  before  and  after  they  become  due. 
If  a  note  endorsed  be  not  due  at  the  time,  it  carries  no  suspicion  what- 
ever on  the  face  of  it,  and  the  party  receives  it  on  his  [its]  own  intrin- 
«ie  credit.  But,  if  it  is  overdue,  though  I  do  not  say  that  by  law  it  is 
not  negotiable,  yet  certainly  it  is  oot  of  the  common  oourse  of  dealing, 
•nd  does  give  rise  to  suspicion.  Still  stronger  ought  that  suspicion  to 
be,  when  it  appears  on  the  face  of  the  note  to  have  been  noted  for  non- 
payment ;  which  was  the  case  here.  But,  generally,  when  a  note  is  due, 
the  party  receiving  it  takes  it  on  the  credit  of  the  person  who  gives  it 
to  him :  upon  this  ground  it  was,  that,  in  the  ease  in  Cornwall,(5)  I 
held  that  the  defendant,  who  was  the  maker,  was  entitled  to  set  up  the 
aame  defence  that  he  might  have  done  against  the  original  payee ;  and 
the  same  doctrine  has  often  been  ruled  at  Guildhall.  A  fair  endorsee 
«an  never  be  injured  by  this  rule ;  for,  if  the  transaction  be  a  fair  one^ 
he  will  still  be  entitled  to  recover.  But  it  may  be  a  useful  rule  to 
detect  fraod,  whenever  that  has  been  practised."   Upon  Lord  Eenyon's 

(a)  Citing  Barrough  «.  Moat,  10  B.  k  C.  55S  (E.  C.  L.  R.  toI  S])»  6  U.  A  R.  296,t  8t«in  «. 
TgleaiM,  1  C.  M.  A  R.  565,t  3  Dowl.  P.  C.  252,  1  Qalo,  98;  Qoodall  v,  Kay,  4  Dowl  P.  C.  76; 
Whitehead  v.  Walker,  9  M.  ifc  W.  SOA.f 

(6)  Baiilu  «.  Colvell,  LawiMatoo  Spring  Aaaisea,  1788. 
VOL.  XVI.— 60  2  R  2 
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appearing  to  dissent  from  the  generality  of  the  doctrine  held  by  Bailee, 
J.,  he  proceeded  to  observe, — «  My  Lord  thinks  I  hare  gone  rather  tea 
far  in  something  that  I  have  said ;  but  it  is  to  be  observed  that  I  am 
speaking  of  cases  where  the  note  has  been  endorsed  after  it  become  due, 
*7101  ^^^^  ^  consider  it  a  note  newly  drawn  by  the  ^person  endoraing 

-'  it."  In  fact,  it  is  a  disgraced  bill.  Anybody  may  take  it  from 
the  holder ;  bat  he  takes  only  the  right  which  the  holder  had.  Alder- 
SON,  B. — There  was  evidence  here  that  a  new  bill  had  been  given  in 
satisfaction  of  the  bill  in  question.  Is  satisfaction  by  the  accommoda^ 
tion  drawer  in  law  a  satisfaction  by  the  acceptor?  The  party  who 
takes  a  bill  under  circumstances  like  these,  takes  it  subject  to  all  the 
equities  attached  to  it.  Was  not  its  non-negotiability  one  of  its  equi- 
ties ?]  That  might  be  so,  if  there  was  any  evidence  that  the  renewed 
bill  was  paid.  In  Jewell  v.  Parr,  13  G.  B.  909,  914  (E.  C.  L.  R.  voL 
76),  Jervis,  G.  J.,  says :  «« Primfi  facie,  the  drawer  of  an  accommoda- 
tion bill  is  not  the  party  to  pay  it :  upon  the  face  of  the  bill,  the  party 
who  is  bound  to  pay,  is,  the  accommodation  acceptor.  It  is  true,  he 
has  a  remedy  over  against  the  drawer;  but,  so  far  as  regards  the 
instrument  itself,  the  acceptor  is  the  person  who  is  primarily  liable  to 
pay."  If  that  be  so,  the  present  argument  is  unanswerable.  It  is  the 
acceptor's  own  fault  if  he  allows  the  bill  to  be  out  in  the  world  after 
payment  by  the  accommodation  drawer.  In  Fentum  v.  Pocock,  5 
Taunt.  192  (E.  G.  L.  R.  vol.  1),  1  Marsh.  14  (E.  0.  L.  R.  vol.  4),  it 
was  held,  that,  if  the  holder  of  an  accommodation  bill  take  a  cognovit 
from  the  drawer,  for  payment  by  instalments,  he  does  not  thereby  dis- 
charge the  acceptor,  whether  at  the  time  of  taking  it  he  knew  that  it 
was  an  accommodation  bill  or  not, — overruling  Laxton  v.  Peat,  2 
Campb.  185,  and  Collott  v.  Haigh,  8  Campb.  281.  Sir  James  Mans- 
field, in  Fentum  v.  Pocock,  said :  «<  This  case  of  Laxton  v.  Peat  cer- 
tainly is  the  first  in  which  it  was  ever  supposed  that  the  acceptor  of  a 
bill  of  exchange  was  not  the  first  person  and  the  last  person  compellable 
to  pay  that  bill  to  the  holder  of  it,  and  that  anything  could  discharge 
the  acceptor  except  payment  or  a  release :  and  I  never  before  knew 
ntfT-i-in  that  there  was  any  difference  between  an  ^acceptance  given  for 

-^  accommodation,  and  an  acceptance  for  value."  [Pollock,  G. 
B. — It  is  impossible  to  reconcile  all  the  dicta  upon  this  subject.  As 
to  all  the  world  except  the  drawer  and  acceptor,  no  doubt,  the  accept- 
ance is  to  be  taken  to  be  an  acceptance  for  value :  but  the  question  is, 
whether  there  is  not  a  difference  where  the  bill  is  endorsed  over  by  the 
drawer  after  it  has  become  due.]  What  evidence  is  there  that  Parr 
gave  any  authority  to  take  up  the  bill  in  question  with  the  new  bill  I 
[Pollock,  G.  B. — The  bill  became  due  on  the  21st  of  March,  1849,  and 
was  taken  up  by  a  bill  drawn  on  that  day,  for  the  same  sum,  by  Allen 
upon  the  defendant.  That  was  evidence  whence  the  jury  might  infer 
that  the  second  bill  was  drawn  for  the  purpose  of  taking  up  the  firat* 
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It  dearlj  was  some  evidence  of  a  contract  or  arrangement  that  the  bill 
ahonld  not  be  negotiated  after  it  became  due.]  The  fact  of  the  second 
bill  being  for  the  same  amount  as  the  first  was  no  evidence  that  it  was 
drawn  for  the  purpose  of  taking  up  the  first  bill.  [Pollock,  C.  B. — It 
was  some  evidence ;  and  there  is  evidence  that  it  was  so  applied.]  There 
is  no  more  evidence  here  than  the  Court  of  Common  Pleas  in  Jewell  v. 
Parr  held  to  amount  to  mere  suspicion  or  surmise. 

There  being  a  slight  difference  of  opinion  amongst  the  learned  judges 
as  to  this  point,  the  Lord  Chief  Baron  intimated,  that,  before  hearing 
Maniity^  for  the  plaintiff  in  error,  upon  the  other  matters,  the  court 
would  take  a  little  time  to  consider ;  especially  as  the  Court  of  Common 
Pleas,  in  Jewell  v.  Parr,  did  not  quite  assent  to  the  doctrine  of  Lazarus 
V.  Cowie,  and  as  these  cases  had  now  for  the  first  time  been  brought 
under  the  consideration  of  a  court  of  error.  Cur.  adv.  vult. 

*Aldbrson,  B.,  now  delivered  the  judgment  of  the  court.  r^fio 
The  court  are  unanimously  of  opinion  in  this  case, — and,  after  ^ 
some  little  doubt  at  first  entertained  by  one  of  its  members, — that  there 
should  be  a  venire  de  novo.  The  case  mainly  relied  on  for  the  defendant 
in  error  was  that  of  Charles  v.  Marsden,  1  Taunt.  224,  where  it  was 
held,  that  it  is  not  a  defence  to  an  action  by  the  endorsee  of  a  bill  of 
exchange  to  plead  that  it  was  accepted  for  the  accommodation  of  the 
drawer,  without  consideration,  and  was  endorsed  over  after  it  became 
due.  But,  in  that  case,  the  question  arose  upon  the  pleadings :  whereas, 
here  it  is'  presented  upon  the  evidence.  And  we  think,  that,  under  the 
circumstances  stated  in  this  bill  of  exceptions,  there  was  evidence  for 
the  jury  of  an  engagement  on  the  part  of  Allen  not  to  negotiate  the 
bill  mentioned  in  the  second  count  after  it  became  due ;  t^refore,  with- 
out going  further  into  the  case,  it  is  enough  to  say  that  there  must  be 
a  venire  de  novo.  Venire  de  novo. 

If  the  endorser  of  a  promissory  note  of  trade — ^without  notice ;  but,  when  a 

proves  that  it  was  issued  fraudulently  note  was  purchased  under  such  circum- 

by  the  maker,  the  holder  may  be  called  stances  at  a  discount,  it  will  be  held  to 

on  to  show  what  consideration  he  gave  have  been  negotiated  in  the  way  of 

for  it :  Holme  v.  Karsper,  5  Binaey,  trade  only  to  the  amount  advanced  bj 

469 ;  Thompson  i;.  Armstrong,  7  Ala-  the  purchaser :  Holeman  v,  Hobson,  8 

bama,  256 ;  Woodhull  v.  Holmes,  10  Humpheiy,  127. 

Johns.  231 1  Knight  v.  Pugh,  4  Watts  Where  a  promissoiy  note,  endorsed 

&  Serg.  445 ;  Jarden  v.  Davis,  5  Whar-  by  the  payee  for  the  accommodation  of 

ton,  338 ;  M'Clintock  v.  Cummins,  2  the  maker,  is  negotiated  by  the  latter 

M'Lean,  98.     Fraud  or  want  of  consi-  in  violation  of  an  agreement  between 

deration  is  no  defence  for  either  the  them,  the  holder  cannot  recover  against 

maker  or  accommodation  endorser  of  a  such  payee,  unless  he  received  the  note 

promissory  note,  as  agunst  a  bonli  fide  in  good  faith,  for  a  valuable  oonsidem- 

bolder  for  value,  to  whose  possession  it  tion,  and  without  notice  of  the  arrange- 

I  before  maturity  in  the  due  oouTBe  ment:  Small  v.  Smith,  1  Denio,  588. 
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Where,  however,  a  note  is  paased  by  takes  it  subjeet  to  the  eqmttes  widi 

the  maker,  with  the  payee's  eudorse-  which  it  b  charged,  cannot  be  affected 

ment  upon  it,  it  is  not  a  transfer  in  by  a  set-off  between  the  defendant  and 

the  usual  course  of  business,  and  the  a  previous  endorser  arising  out  of  a 

endorsee  has  not  the  commercial  pri-  distinct  transaction  :  Hughes  v.  Large, 

vileges  of  a  holder  without   notice :  2  Barr,  103.     An  endorser  of  a  note 

Parke    v.   Smith,   4   Watts    &   Serg.  for  the  accommodation  of  the  maker, 

287,  citing  8  Cowen,  687,  18  Wendell,  and  without  consideration,   and   that 

478.      Want  of  consideration  may  be  fi&ct  known  to  the  endorsee  when  he 

set  up  against  a  holder  who  takes  a  note  took  the  bill,  is,  notwithstanding,  lia* 

after  it  becomes  due :  Bamett  v.  Offer-  Ue  to  the  endorsee,  and  even  if  the  en- 

■tan,  7  Watte,  180.    The  endorsee  of  dorsee  takes  the  note  after  it  is  due : 

IB  overdue  note,  however,  while  he  Brown  v.  Mott,  7  Johnson,  361. 
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Trivitt  Vacation,  1855. 


HENRY  UNWIN  t;.  CHARLOTTE  CATHERINE  HEATH,  Admin- 
istratrix  of  JOSIAH  MARSHALL  HEATH,  Deceased.    July  81. 

The  pUimtiff  b^low  obtained  leUera-patent  for  **  improTevMsii  in  tbe  iaftnfb«tnr»  of  iron  aa4 
•teel."  In  his  speoifioatioDi  he  declared  his  ioTeotion  to  be  (amongst  other  things),  "  tbe  n8« 
of  carbaret  of  manganese  in  any  prooess  wherebj  iron  is  eonTerted  into  oait-eteel;"  and  ha 
desoribed  the  prooess  which  he  claimed  thus: — "  I  do  it,  hj  introdneing  into  a  eracible  ban  of 
steel  broken  into  fragments,  mixtures  of  cast  and  malleable  iron,  or  malleable  iron  and  oar- 
bonaoeous  matter,  along  with  from  one  to  three  per  oent  of  their  weight  of  carbaret  of  njan- 
gaaese."  He  then  stated  that  he  did  not  olaim  the  use  of  the  mixture  of  east  and  maUaabla 
iron,  or  malleable  iron  and  oarbonaceoas  matter,  as  any  part  of  his  invention,  bnt  only  tbe  use 
of  "  carburet  of  manganese,  in  any  prooess  for  converting  iron  into  cast-steel." 

The  defondaat  below  produoed  the  same  result, — a  superior  and  more  ▼aluabla  deseripdon  and 
quality  of  oast- steel, — ^as  certainly,  and  more  eheaply,  by  substitnttng  for  the  oarburst  of 
manganese,  its  elements,  vis.,  oxide  of  ntangunete  and  coal'tar,  which,  being  put  into  tbe 
crucible  with  the  iron,  according  to  the  evidence  of  ehemists,  would  fbrm  "carburet  of  man- 
ganese" before  the  iron  was  in  a  state  of  fusion,  and  eoasequentiy  before  any  eembiMfCioa 
therewith  could  take  plaoe. — 

The  Judge  told  the  jury  that  there  was  no  evidence  of  infHngement : — 

Held, — reversing  the  judgment  of  the  Bzchequer  Chamber,  and  eontraiy  to  the  opinion  of  the 
majority  of  the  oommon  law  judges, — that  the  ruling  of  the  learned  Judge  at  the  trial  was 


This  was  an  action  upon  the  case  for  an  alleged  infringement  of  a 
patent. 

The  declaration  stated  that  the  plaintiff  (below)  Josiah  Marshall  Heath 
was  the  first  and  true  inventor  of  certain  improvements  in  the  manu- 
facture of  iron  and  steel ;  that  he,  on  the  5th  of  April,  1839,  obtained 
a  patent  for  his  said  invention ;  that  he  duly  Sled  his  specification  on 
tbe  4th  of  OctobeTi  1839 ;  and  that  the  defendant  (below)!  without  hia 
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leaTo  or  license,  and  against  his  will,  infringed  his  said  patent,  &o.,  ftc 
The  defendant  pleaded,-7*fir8t,  not  guilty. 

Secondly, — that  the  plaintiff  was  not  the  first  or  tme  inventor  of  the 
said  improvements  in  the  declaration  ^mentioned,  in  manner  and  r^KYi  4 
form  as  the  plaintiff  had  above  in  that  behalf  alleged';  conolading  ^ 
to  the  country. 

Thirdly, — ^that  the  nature  of  the  said  invention  in  the  declaration 
mentioned,  and  the  manner  in  which  the  said  invention  was  and  is  to  be 
performed,  were  not  nor  are  they  particularly  described  or  ascertained, 
according  to  the  true  intent  and  meaning  of  the  said  letters-patent,  in 
or  by  the  said  specification  in  the  declaration  in  that  behalf  mentioned, 
in  manner  and  form  as  the  plaintiff  had  in  the  declaration  in  that  behalf 
alleged ;  concluding  to  the  country. 

Fourthly, — that  the  said  invention  in  the  declaration  mentioned  was 
not,  at  the  time  of  making  and  granting  the  said  letters-patent,  a  new 
invention,  but,  on  the  contrary  thereof,  had  been  wholly  and  in  part 
publicly  and  generally  practised,  used,  and  vended,  to  wit,  within  that 
part  of  the  united  kingdom  of  Great  Britain  and  Ireland  called  England, 
before  the  date  and  grant  of  the  said  letters-patent,  to  wit,  on  the  Ist 
of  January,  1820,  and  on  divers  other  days  between  that  day  and  the 
date  and  grant  of  the  said  letters-patent ;  by  reason  whereof  the  rights, 
liberties,  privileges,  benefits,  monopolies,  and  advantages  by  the  said 
letters-patent  granted,  and  the  prohibitions  therein  contained,  were,  at 
the  time  of  the  making  and  granting  of  the  said  letters-patent,  and 
from  thence  hitherto  had  continued  to  be,  and  at  the  said  several  times 
when,  &c.,  were,  and  still  remained,  wholly  void  and  of  no  effect,  and 
the  same  were  wholly  lost  and  forfeited  to  and  by  the  plaintiff;  where- 
fore the  defendant,  at  the  said  several  times  when,  frc,  committed  the 
said  several  grievances  in  the  declaration  mentioned,  as  he  lawfully 
might  for  the  cause  aforesaid :  verification. 

Fifthly, — leave  and  license. 

Replication,  joining  issue  on  the  first,  second,  and  third  pleas,  and 
traversing  the  fourth  and  fifth. 

♦The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  at  p^--  - 
Westminster  after  Michaelmas  Term,  1851.  ^ 

The  plaintiff  put  in  the  specification,  bearing  date  the  4th  of  Octo- 
ber, 1887,  and  which  was  proved  to  have  been  duly  filed  and  enrolled, 
as  follows  :— 

«  To  all  to  whom  these  presents  shall  come,  I,  Josiah  Marshall  Heath, 
of,  &c.,  send  greeting :  Whereas,  her  present  most  excellent  Majesty 
Queen  Victoria,  by  her  royal  letters-patent  under  the  Great  Seal  of 
Great  Britain,  bearing  date  at  Westminster,  the  5th  of  April  in  the 
second  year  of  her  reign,  1839,  did,  for  herself,  her  heirs  and  succes- 
sors, give  and  grant  unto  me,  the  said  Josiah  Marshall  Heath,  her 
special  license,  full  power,  sole  privilege,  and  authority,  that  I,  the  said 
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Josiah  Marshall  Heath,  my  executors,  administrators,  and  assigns,  and 
sach  others  as  I,  the  said  Josiah  Marshall  Heath,  my  executors,  admin- 
istrators, or  assigns,  should  at  any  time  agree  with,  and  no  others, 
from  time  to  time,  and  at  all  times  daring  the  term  of  years  therein 
mentioned,  shonid  and  lawfully  might  make,  use,  exercise,  and  vend 
within  England,  Wales,  and  the  town  of  Berwick-upon-Tweed,  my  in- 
▼ention  of  certain  improvements  in  the  manufacture  of  iron  and  steel ; 
in  which  said  letters-patent  is  contained  a  proviso  obliging  me  the  said 
Josiah  Marshall  Heath,  by  an  instrument  in  writing  under  my  hand  and 
seal,  particularly  to  describe  and  ascertain  the  nature  of  my  said  inven- 
tion, and  in  what  manner  the  same  is  to  be  performed,  and  to  cause 
the  same  to  be  enrolled  in  Her  Majesty's  High  Court  of  Chancery 
within  six  calendar  months  next  and  immediately  after  the  date  of  the 
said  in  part  recited  letters-patent, — as  in  and  by  the  same,  reference 
being  thereunto  had,  will  more  fully  and  at  large  appear :  Now,  know 
ye,  that,  in  compliance  with  the  above  proviso,  I,  the  said  Josiah  Mar- 
shall Heath,  do  declare  the  nature  of  my  said  inventions  to  be, — ^first, 
i^n-t^-y  the  extraction  of  pure  ^cast-iron  from  certain  ores  of  that  metal, 
^  without  the  intervention  of  any  earthy  alkaline  or  saline  matter, 
to  form  a  vitreous  flux,  cinder,  or  slag, — secondly,  the  formation  of 
cast-steel,  by  fusing  the  said  pure  cast-iron  along  with  malleable  iron, 
or  certain  metallic  oxides,  in  such  proportion  as  may  decarburate  the 
cast-iron  to  a  certain  degree,  and  by  completing  the  decarburation  in  a 
suitable  cementing  furnace, — thirdly,  the  use  of  a  certain  portion  of 
oxide  of  manganese  in  the  process  of  converting  cast-iron  into  mallea- 
ble iron  by  the  process  of  puddling, — and,  fourthly,  the  u$e  of  earhwret 
of  manganese  in  any  proceee  whereby  iran  is  converted  into  east-steeL 
And,  in  further  compliance  with  the  said  proviso,  I,  the  said  Josiah 
Marshall  Heath,  do  declare  the  manner  in  which  my  said  inventions  are 
to  be  performed,  by  the  following  general  explanations  and  particular 
details  of  the  several  processes : — 

<<  Malleable  iron  is  at  present  produced  by  smelting  the  richer  iron 
ores  with  just  as  much  charcoal,  or  other  carbonaceous  matter,  as  shall 
be  adequate  to  abstract  all  the  oxygen  from  the  ore,  and  bring  it  into 
the  malleable  state,  or  by  smelting  the  ore  in  contact  with  carbonaceous 
matter  in  such  excess  as  to  form  with  the  metal  the  compound  called 
carburet  of  iron  by  chemists,  and  cast-iron  by  manufacturers,  and  then 
to  separate  the  carbon  by  a  distinct  and  subsequent  process.  The  first 
of  these  methods  is  that  practised  upon  the  purer  native  oxides  of  iron, 
in  the  Catalan  forges  of  the  Pyrenees,  in  the  Stuck  Ofen  of  Garinthia, 
and  in  the  Bloomeries  of  India :  the  second  is  that  practised  in  the 
blast-furnaces  of  Oreat  Britain  upon  the  argillaceous  ores  of  iron*  By 
the  first  process,  malleable  or  bar-iron  of  very  unequal  quality  in  its 
different  parts  is  produced ;  by  the  second  process,  a  cast-iron  is  ob- 
tained which  is  contaminated  to  a  very  considerable  degree  with  sulphur, 
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phosphorus,  arsenic,  silicon,  alnminuoi,  Ac;  and  by  both  processes 
*a  very  large  proportion  of  the  metal  is  wasted  into  cinder  under  r^i^m^m 
the  blast,  as  well  as  in  the  operations  of  paddling  and  reheating  ^ 
the  blooms.  A  pure  native  oxide,  or  carbonate  of  iron,  is  alone  capable 
of  producing  a  pure  metal,  convertible  into  good  steel ;  but  such  pure 
ores  have  been  hitherto  debased  and  deteriorated  in  the  smelting,  by 
mixture  with  earthy,  saline,  or  alkaline  matters,  under  the  name  of 
flukes,  added  with  the  intention  of  promoting  the  reduction  of  the  metal, 
and  of  protecting  it,  when  reduced,  from  the  oxidizing  influence  of  the 
blast.  I  have  discovered,  after  an  extensive  course  of  experiments,  that 
such  earthy  or  other  mixtures  are  not  necessary  towards  the  reduction  of 
the  pure  native  oxides  and  carbonates  of  iron ;  and  this  discovery  consti- 
tutes my  first  invention  under  the  present  letters-patent.  This  invention 
consists  in  smelting  such  pure  ore,  without  the  formation  of  any  vitreous 
flux,  slag,  or  cinder,  in  manner  as  follows : — I  commence  the  operation 
by  filling  progressively  my  blast-furnace  with  coke,  charcoal,  or  other 
equivalent  fuel,  leaving  the  tap-hole  open,  that  the  flame  of  the  fuel, 
urged  by  the  blast,  may  play  in  all  directions,  downwards  as  well  as 
upwards,  so  as  to  bring  the  whole  interior  of  the  furnace  into  a  uniform 
state  of  incandescence ;  and,  whenever  the  furnace  is  thus  filled  with 
ignited  fuel,  I  close  the  tap-hole,  and  immediately  throw  into  the  month 
of  the  furnace  201bs.  of  ore  for  every  lOOlbs.  of  fuel ;  and  I  continue  to 
charge  the  furnace  at  this  rate  until  such  time  as  it  is  calculated  that 
three  or  four  cwt.  of  fluid  iron  are  collected  in  the  hearths,  at  which  time 
I  tap  the  furnace,  and  run  oS*  the  melted  metal  into  pigs.  After  this  first 
discharge  or  casting,  I  begin  to  add  the  ore  at  the  rate  of  251bs.  for  every 
lOOlbs.  of  fuel,  and  continue  to  charge  the  furnace  at  this  rate  during  a 
period  of  twelve  hours,  at  which  time  I  tap  and  run  off  a  second  casting 
of  pig-iron :  after  this  second  discharge,  I  add  ore  at  the  rate  of  SOlbs. 
for  every  *1001bs.  of  fuel,  during  the  third  working  period  of  r^y^o 
twelve  hours :  and  thus,  in  each  successive  period  of  twelve  hours,  ^ 
I  increase  the  burthen  of  ore  at  the  rate  of  5  per  cent,  of  the  weight 
of  the  fuel,  till  eventually  the  proportion  of  ore  shall  amount  to  about 
65  or  70  lbs.  for  every  lOOlbs.  of  fuel.  By  proceeding  in  this  way,  and 
by  throwing  in  the  ore  merely  reduced  to  the  size  of  peas,  or  there- 
abouts, but  not  roasted,  I  find,  that,  if  the  furnace  be  well  attended  to 
by  the  workmen,  it  will  turn  out  about  501bs.  of  pure  pig-iron  for  every 
lOOlbs.  of  fuel  that  are  consumed.  I  prefer  to  run  the  fused  metal  into 
iron  moulds,  because  I  have  found,  that,  when  it  is  run  into  sand,  as  is 
commonly  practised  by  the  iron-smelters,  it  is  apt  to  get  covered  with 
a  coat  of  silicious  matter,  and  is  thereby  contaminated  and  subject  to 
waste  in  the  subsequent  conversion  into  malleable  iron  or  steel :  but  I 
do  not  claim  running  the  iron  into  iron  moulds,  as  any  part  of  my 
invention. 

*«  Having  by  the  said  process  obtained  a  pure  cast-metal,  or  a  simple- 


718  UNWIN  If.  HBATH.    H.ofL.    T.  V.  1855. 

•trbaret  of  iron  unooBtamiaated  with  the  sulphar,  phosphorus,  silicoa, 
and  other  metalloids  present  in  ordinary  oast-iron,  I  next  proceed  to 
con?ert  that  carburet  into  steel  of  any  degree  of  hardness ;  which  con- 
version I  perform  as  follows  :^I  first  pielt  the  said  cast-iron  in  a  cupola 
fttrnaoe,  by  the  heat  of  coke,  as  free  from  sulphur  as  possible,  or  by  a 
mixture  of  such  coke  and  anthracite,  or,  in  certain  localities,  by  wood 
charcoal ;  but,  in  all  cases,  I  use  no  more  fuel  than  is  merely  requisite 
to  melt  the  iron ;  so  that  the  oxygen  of  the  blast  will  serre  to  burn 
away  the  carbon  of  the  carburet,  in  a  considerable  degree,  while  I  neu- 
tralize or  remove  a  further  portion  of  the  carbon  by  the  addition  of 
scraps  of  metallic  iron,  or  by  the  oxides  of  iron  or  of  manganese,  always 
taking  care  not  to  decarbnrate  the  metal  to  such  a  degree  as  to  render 
it  infusible,  but  to  have  about  as  much  carbon  in  it  as  exists  in  cast- 
mrwH  qn  Steel.     For  *the  purpose  of  producing  a  superior  article  of  cast- 

-*  steel  from  my  said  pure  cast-4ron  obtained  by  the  above-described 
•process,  I  introduce  sesquioxide  of  manganese,  or  peroxide,  which  had 
been  previously  ignited,  in  quantities  not  exceeding  5  per  cent.,  into  the 
cupola,  while  I  employ  no  more  fuel  than  the  blast  can  readily  burn  into 
carbonic  acid,  for  otherwise  the  excess  of  the  carbonaceous  fuel  would 
deoxidize  the  manganese,  nullify  its  decarburating  action  upon  the  cast- 
iron,  and  thus  prevent  it  from  reducing  the  metal  to  that  lower  stage 
of  carburet  which  constitutes  cast-steel.  I  also  sometimes  introduce 
into  the  cupola,  for  the  same  decarburating  process,  a  portion  not 
exceeding  5  per  cent,  of  chrome  ore,  which  consists  of  the  oxides  of 
chrome  and  iron,  or  a  like  proportion  of  pure  oxide  of  iron.  When  the 
decarburation  has  been  carried  on  in  the  cupola  to  the  proper  pitch,  as 
has  been  already  defined,  the  steely  metal  is  to  be  run  out,  and  cast  into 
iron  moulds ;  the  ingots  thereby  formed  are  now  to  be  converted  into 
ateel  of  any  desired  degree  of  mildness,  by  a  further  process  of  decar- 
buration, which  consists  of  stratifying  the  said  ingots  along  with  per- 
oxide of  iron,  or  peroxide  of  manganese,  without  charcpal,  in  a  steel- 
oementing  or  other  suitable  furnace, — such  furnace  to  be  lined  with 
iron,  if  it  is  constructed  of  fire-bricks  or  stone,  to  prevent  the  action 
of  the  peroxides  upon  the  stone  or  bricks  of  the  furnace :  the  ingots 
are  to  be  here  subjected  to  a  cementing  heat  for  a  certain  period,  propor- 
.tional  in  duration  to  the  softness  required  in  the  metal. 

<«  I  further  propose  to  improve  the  quality  of  malleable  or  bar-iron, 
by  adding  to  the  pig  or  plate-iron  in  the  puddling  furnace,  while  in 
fusion,  from  one  to  five  per  cent.,  or  thereabouts,  of  any  pure  oxide  of 
manganese,  but  without  mixture  of  any  other  substance, — the  sesqui- 
oxide being  that  which  I  prefer. 
'*'7201      ^*  Lastly,  I  propose  to  mdke  an  improved  quality  of  '*'cast-steel, 

-*  by  introducing  into  a  crucible  bars  of  common  blistered  steel, 
broken  as  usual  into  fragments,  or  mixtures  of  cast  and  malleable  iron, 
'Or  malleable  iron  and  carbonaceous  matter,  along  with  from  one  to  three 
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per  cent,  of  their  weight  of  carburet  of  manganese,  and  exposing  the 
crucible  to  the  proper  heat  for  melting  the  materials,  which  are  when 
fluid  to  be  poured  into  an  ingot-mould  in  the  usual  manner ;  but  I  do 
not  claim  the  use  of  any  such  mixture  of  caist  and  malleable  iron,  or 
malleable  iron  and  carbonaceous  matter,  as  any  part  of  my  invention, 
but  only  the  use  of  the  carburet  of  manganese,  in  any  process  for  the 
conversion  of  iron  into  cast-steel. 

«« I  claim, — first,  the  reduction  of  the  pore  native  oxides  and  carbo- 
nates of  iron  into  cast-iron,  without  the  intervention  of  flux  or  the 
production  of  cinder, — secondly,  the  production  of  cast-steel  by  decar- 
burating  cast-iron  to  a  certain  degree,  in  a  cupola  or  other  suitable  fur- 
nace or  crucible,  with  the  addition  of  malleable  iron  or  certain  metallic 
oxides,  and  completing  the  decarburation  to  the  required  degree  by 
subsequent  cementation,  in  a  suitable  furnace,  with  an  oxide  of  manga- 
nese or  an  oxide  of  iron,  without  any  admixture  of  carbonaceous  matter, 
— ^thirdly,  the  employment  of  manganese  alone  in  the  puddling  of  cast- 
iron, — and,  fourthly,  the  employment  of  carburet  of  manganese  in  pre- 
paring an  improved  cast-steel." 

The  following  witnesses  were  called  on  the  part  of  the  plaintiflf 
below : — 

Charles  Atkinson,  a  manufacturer  of  steel  at  Sheflield : — <«  I  have 
been  in  business  nearly  thirty  years.  There  is  bar-steel,  shear-steel, 
and  cast-steel.  Bar-steel  is  bar-iron  carbonised  in  a  converting  furnace : 
shear-steel  is  bar-steel  manipulated  by  a  certain  process  under  a  forge- 
hammer.  The  bar-steel  is  beat  under  the  forge-hammer  into  lengths 
about  three  feet  by  one  inch  and  a  *half :  shear-steel  is  bar-steel  r*^^^ 
beat  into  lengths  of  three  feet  by  one  inch  and  a  half  square :  ^ 
it  is  then  joined  together,  and  heated  in  a  furnace  to  that  degree  which 
produces  a  flux  or  welding  heat.  It  is  then  beat  under  the  forge-ham- 
mer until  it  forms  a  solid  substance,  purified  from  the  earthy  matter 
that  it  contained.  In  that  process  there  was  very  considerable  waste, 
-^aboot  one-fourth :  the  process  was  expensive ;  the  value  of  shear-steel 
per  ton  entirely  depended  on  the  material  it  was  made  from ;  the  mate- 
rial necessary  for  shear-steel  was  about  on  the  average  of  802.  to  402. 
per  ton.  Shear-steel,  when  made  into  bars,  was  generally  worth  from 
502.  to  602.  per  ton.  Cast-steel  is  bar-steel  of  a  high  conversion,  that 
IS  to  say,  considerably  carbonised.  It  is  broken  into  small  pieces,  about 
two  inches  square,  put  into  crucibles  in  weights  varying  from  281b8.  to 
401bs.  in  each  crucible ;  it  is  there  exposed  to  a  very  high  heat,  until 
the  whole  becomes  liquid :  it  is  then  poured  into  moulds  of  the  sise 
and  description  necessary  for  the  purpose  for  which  the  steel  may  ulti- 
mately be  required.  Blistered-steel  is  bar-steel  with  a  blister  upon  it : 
it  is  generally  known  in  the  trade  by  that  term.  Blistered-steel  is 
synonymous  with  bar.  The  blisters  are  generally  raised  in  that  psrt 
of  the  bar  which  happens  to  be  not  properly  welded,  or  sound;  the 
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heat,  daring  the  state  of  carbonisation  or  conversion,  producing  a 
separation  of  the  parts  of  the  iron  not  sufficiently  welded  together  in 
the  first  process.  Bars  of  blistered*steel,  broken  into  small  pieces,  are 
put  into  a  crucible  of  clay,  a  small  portion  of  coke-dust  being  used  in 
the  composition  of  the  crucible ;  the  crucible  or  pot  is  then  placed  in  a 
wind  or  air  furnace,  during  the  process  of  the  operation  on  the  steel. 
The  best  marks  of  steel  iron  are  always  either  Swedish  or  Russian, 
except  what  has  come  from  India.  I  consider,  if  certain  improvements 
were  introduced,  that  would  be  the  best  that  has  ever  been.  The  price 
^7221  ^^  *^^^  ^^  marks  of  Swedish  iron  will  average  from  252.  to  352. 
^  per  ton.  All  steel  will  not  weld  to  iron.  Before  1839,  no  cast- 
steel  that  I  ever  heard  of,  could  be  welded  to  iron,  that  was  not  the 
best  Swedish  or  foreign  iron.  That  very  much  enhanced  the  price  of 
eatlery,— of  table-knives,  tools,  and  things  of  that  description.  I  am 
aware  of  the  plaintiff's  process  in  the  manufacture  of  cast-steel.  I 
understand  that  carburet  of  manganese  is  a  combination  of  carbonaceous 
matter  and  manganese.  By  the  use  of  Heath's  composition,  we  can 
manufacture  from  British  iron,  cast-steel  that  will  weld.  The  price 
for  the  ordinary  and  common  kinds  of  oast^steel,  before  the  introduction 
of  this  process,  was  rarely  less  than  from  402.  to  502.  per  ton :  the 
price  now,  is,  from^  802.  to  202.,  and  I  believe  still  lower.  The  compo- 
sition is  put  into  the  melting-pot  or  crucible,  in  various  stages,  accord- 
ing to  the  fancy  of  the  party,  or  their  experience.  Some  put  it  in 
when  the  steel  is  cold,  and  some  just  before  fusion.  For  SOlbs,  of  metal, 
a  proportion  of  manganese  of  from  one  to  three  ouncesi  is  put  into  the 
crucible.  I  have  used  Mr.  Heath's  composition.  It  does  not  break  the 
pots.  When  the  oxide  of  manganese  is  used  alone  with  the  blistered 
steel,  without  the  carbonaceous  matter,  it  does  break  the  pots :  it  causes 
them  to  fall  in  pieces.  It  not  only  splits  the  pot  to  pieces,  but  the 
metal  runs  into  the  material  of  the  pot,-^it  becomes  porous,  so  as  to 
admit  it;  the  material  of  the  crucible  appeared  to  be  rendered  porous, 
so  as  to  let  the  metal  run  through.  Before  1889,  I  had  heard  of 
attempts  to  make  welding-steel  by  the  use  of  the  manganese  of  com- 
merce. I  never  remember  hearing  the  term  of  carburet  of  manganese. 
The  trials  of  which  I  had  heard  were  of  the  black  oxide  of  manganese. 
I  never  heard  of  success." 

On  cross-examination,  this  witness  said,— ^^  I  never  used  carburet  of 
manganese,  to  my  knowledge,  in  the  '''manufacture  of  steel.  I 
used  oxide  of  manganese  and  some  carbonaceous  matter.  The 
carbonaceous  matter  introduced  prevents  that  mischief  of  the  breaking 
of  the  pots  which  the  oxide  of  manganese  itself  used  to  cause.  The  pots 
do  not  break.  The  first  time  I  ever  heard  of  carbonaceous  matter  being 
used  in  connexion  with  oxide  of  manganese,  was  about  the  period  that 
Mr.  Heath  obtained  his  patent.  We  use  oxide  of  manganese  and  car- 
bonaceous matter  together  in  combination.     We  take  a  certain  propor- 
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tion  of  oxide  of  manganese  and  of  the  carbonaceous  matter  reduced  to  a 
powder,  and  form  a  solid  substance  like  paste,  and  a  certain  weight  of 
that  we  put  into  the  pot.  We  mix  them  ourselves.  I  first  used  this 
mixture  at  the  latter  end  of  the  year  1839,  or  the  early  part  of  1840." 

Augustus  William  Johnson,  a  manufacturer  of  steel,  at  the  Chelsea 
works : — '*  I  was  a  manufacturer  of  steel  at  the  Chelsea  works  for  about 
thirty  years.  I  have  known  the  plaintiff  about  twenty  years.  He 
erected  works  near  mine  at  Thames  Bank,  for  making  cast*steel, — ^fur- 
naces for  casting-steel, — previous  to  the  date  of  the  patent  in  1889.  I 
made  experiments  for  him  at  my  works  a  considerable  time  previous  to 
the  date  of  the  patent.  Carburet  of  manganese,  having  been  made  by 
him  and  my  workmen,  was  put  into  the  crucible  with  the  blistered  steel. 
That  was  previous  to  the  taking  out  of  the  patent.  Those  experiments 
were  conducted  by  himself,  on  my  premises.  I  made  cast-steel,  after 
the  patent,  by  the  use  of  carburet  of  manganese.  It  was  the  best  steel 
that  could  possibly  be  made ;  there  was  nothing  ever  produced  in  Eng- 
land equal  to  it  before ;  it  had  the  properties  of  welding ;  it  was  a  weld- 
ing cast-steel,  and  a  steel  that  you  could  not,  generally  speaking,  spoil. 
The  greatest  quantity  of  cast-steel  is  spoiled  in  the  heating:  a  workman 
takes  a  piece  of  cast-steel,  and  bums  it,  and  spoils  it :  that  could  not  be 
the  case  with  *this ;  it  would  bear  a  welding  heat :  he  could  give  r^i^proA 
it  a  proper  heat  to  weld  it,  without  the  danger  of  spoiling  it :  such  ^ 
a  steel  had  never  been  made  in  England,  to  my  knowledge.  Cast-steel 
that  would  weld,  had  not,  to  my  knowledge,  been  known  before,  unless 
it  was  by  a  chemical  process ;  and  then  it  was  very  rarely  the  case.  I 
used  considerable  quantities  of  the  carburet  of  manganese,  under  a  license 
from  Mr.  Heath,  and  made  large  quantities  ofwelding  cast-steel,  which  I 
had  made  into  cutlery  of  all  descriptions:  after  that,  I  used  what  Mr. 
Heath  gaive  me :  it  was  a  black  mixture  which  got  hard  by  keeping ; 
there  was  coal-tar  and  manganese  in  it.  Previously  to  Mr.  Heath's  pro- 
cess, I  had  never  known  of  the  use  of  manganese  at  all  in  the  manufacture 
of  steel :  it  was  the  greatest  improvement  that  could  possibly  be  made, 
and  a  great  advantage  to  the  trade." 

Thomas  Bevins : — ^^  I  am  a  file-cutter,  and  was  formerly  in  the  employ 
of  Johnson  k  Co.  at  Sheffield.  I  know*  Mr.  Heath.  I  remember  his 
making  experiments  in  the  making  of  cast-steel,  at  the  Chelsea  works. 
We  made  some  experiments  at  the  Chelsea  works,  and  also  we  had  a 
work  erected  next  door.  In  the  first  instance,  we  used  the  carburet  of 
manganese  for  the  making  of  cast-steel.  I  prepared  the  carburet  of  man- 
ganese, by  lining  the  pots  with  charcoal,  mixing  of  oxide  of  manganese 
with  coal-tar,  putting  it  into  the  pot  with  it,  and  exposing  it  to  an  exces- 
sive heat :  the  product  of  that  was,  the  carburet  of  manganese.  The 
carburet  of  manganese  was  put  into  the  pot  when  the  steel  was  in  a  fused 
atate :  it  improved  the  quality  of  the  steel  wonderfully.    I  had  been  in 
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the  iron  and  steel  business  all  my  life, — about  forty  years.  Up  to  tbat 
time,  I  had  never  heard  of  the  use  of  carburet  of  manganese  in  the 
making  of  cast-steel.  It  makes  the  steel  more  malleable.  We  found  aftei'- 
wardSy  that,  instead  of  making  the  carburet  of  manganese  firsts  if  we 
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took  the  coal-tar  and  *the  manganese^  and  put  them  into  the  cru- 


cible where  the  steel  was  being  melted^  it  produced  the  same  effect. 
We  mixed  them  together  into  a  sort  of  paste,  and  then  put  them  into  a 
crucible  where  the  melting  steel  was  at  the  time :  we  put  the  paste  into 
the  crucible ;  the  steel  was  melting  nearly,  within  a  few  stages.  We 
made  the  one  heat,  and  one  pot,  serve  the  double  process.  I  have  tried 
to  use  the  oxide  of  manganese  alone,  with^^ut  the  carbonaceous  matter : 
I  could  not  keep  it  in  the  pot ;  it  spoiled  the  pot.  I  found  that  using 
the  paste  instead,  without  first  forming  the  carburet, — putting  the  paste 
into  the  crucible  with  the  steel,  and  making  one  pot  and  one  heat  serve  the 
double  purpose, — answered  as  well  as  when  we  used  to  make  the  carburet 
and  put  the  carburet  in.  We  discovered  that  using  the  carburet  in  the 
way  I  have  described,  would  answer  the  same  purpose  as  making  the 
carburet  first,  about  Michaelmas,  1839.  We  were  making  experiments 
all  that  autumn,  and  part  of  the  next  year  too.  I  remember  Mr.  Heath's 
sending  to  different  people  packages  of  the  paste  containing  the  coal-tar 
and  the  manganese :  I  prepared  it  myself.  He  began  to  send  those  out 
in  1840.  Very  soon  after  we  had  made  the  discovery  tbat  that  paste 
would  answer,  I  sent  some  of  the  composition  to  Mr.  Unwin,  by  desire 
of  Mr.  Heath.  It  was  in  1840,  I  believe.  I  knew  of  Mr.  Heath's 
addressing  letters,  and  corresponding  with  Mr.  Unwin  at  that  time.  I 
have  seen  Mr.  Unwinds  letters.'* 

On  cross-examination,  the  witness  said:-^<«At  first,  I  used  the  car- 
buret of  manganese,  and  put  it  into  the  pot.  As  soon  as  I  discovered 
I  could  use  the  coal-tar  and  paste,  without  making  the  carburet  first,  I 
abandoned  the  use  of  the  carburet,  finding  the  other  much  cheaper. 
It  saves  both  heat  and  time.  The  expense  of  making  a  pound  of  car- 
buret of  manganese,  is  Is.  or  8«. :  I  mean,  the  whole  expense,  including 
*lofC{  ^^g^^»  P^^  coke,  '^'materials,  and  all  other  things.  The  expense 
"*  -*•  of  a  ^<m  of  oxide  of  manganese  and  coal-tar,  is  about  7/." 
Robert  Warrington,  chemical  operator  at  Apothecaries  Hall : — «« In 
1844,  I  received  from  the  plaintiff's  attorney  a  substance  in  a  packet. 
I  submitted  it  to  fusion :  it  yielded  globules  of  carburet  of  manganese, 
— a  large  button  and  a  number  of  small  buttons  of  carburet  of  manga- 
nese. The  mixture  was  given  to  me  to  be  submitted  to  fusion,  to  see 
what  the  result  would  be.  I  proceeded  to  Sheffield  at  the  commence- 
ment of  this  year*  Mr.  Cooper  was  with  me.  We  made  a  series  of 
experiments.  There  were  two  distinct  sets  of  experiments.  The  first 
set  of  experiments  had  reference  to  the  formation  of  carburet  of  man- 
ganese, and  to  the  effect  of  the  oxide  of  manganese  on  the  pot :  and 
the  second  set  had  reference  to  the  improved  quality  of  steel  by  the 
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use  of  carburet  of  manganese.  The  effect  of  the  oxide  of  mangbnese 
alone  upon  the  pot,  was,  that  the  pot  was  fluxed  very  rapidly :  indeed, 
it  was  fused,  not  broken  ;  it  was  melted  through.  We  ascertained  by 
that,  that  the  oxide  of  manganese  would  destroy  the  pot.  That  de- 
structive effect  was  prevented  by  the  use  of  coal-tar.  In  the  next  set 
of  experiments,  we  put  oxide  of  manganese  and  coal-tar  into  the  cru- 
cible, and  nothing  else.  It  was  in  a  furnace  with  a  pot  by  the  side 
that  was  working  steel.  Each  furnace  was  working  two  pots  ;  and  the 
experiment  was  made  on  one  pot  of  those  two  in  each  case ;  so  that 
the  temperature  of  the  working  steel  was  maintained  throughout. 
Carburet  of  manganese  was  made  from  the  mixture,  at  the  temperature 
at  which  steel  was  being  worked :  a  mass  of  carburet  of  manganese 
was  obtained  from  that  pot,  and  the  pot  was  not  broken  or  fused.  In 
the  third  experiment,  each  furnace  contained  two  pots:  the  one  pot 
contained  steel,  the  other  was  empty.  At  the  time  of  fluxing,  the 
packet  of  manganese  and  coal-tar  was  put  into  the  pot  *with  r«»o7 
steel,  and  a  similar  packet  was  put  into  a  small  crucible,  and  ^ 
introduced  into  the  large  empty  pot  which  was  by  its  side.  The  small 
crucible  was  taken  out :  at  the  bottom  of  it  was  found  a  button  of  car- 
buret of  manganese.  The  object  was,  that  the  mixture  of  oxide  of 
manganese  and  coal-tar  should  be  in  the  furnace  the  same  time  only  in 
both  cases,  one  with  the  steel,  and  the  other  without  the  steel.  That 
experiment  satisfied  me  that  carburet  of  manganese  would  be  formed 
in  both  cases,  the  one  mixed  with  the  steel,  the  other  by  itself.  The 
carburet  of  manganese  would  be  formed  in  the  melted  steel,  as  it  was 
formed  in  the  pot  by  its  side,  where  there  was  nothing  but  the  two 
elements :  it  would  be  formed  mixed  with  the  steel.  In  that  state  of 
things,  carburet  of  manganese  would  be  employed  in  the  manufacture 
of  steel.  The  carburet  of  manganese  would  be  first  formed,  and  would 
immediately  alloy  itself  with  the  steel :  it  would  form  a  carburet  before 
it  would  become  mixed  with  the  steel.  I  had  never  known  the  use  of 
carburet  of  manganese  in  the  manufacture  of  steel  before  the  date  of 
Mr.  Heath's  patent." 

John  Thomas  Cooper,  a  chemist  of  great  experience : — «<  I  went  down 
to  Sheffield  with  Mr.  Warrington  to  make  the  experiments.  We  put 
oxide  of  manganese  and  coal-tar  into  a  small  pot,  and  oxide  of  man- 
ganese and  coal-tar  into  the  other  pot  where  the  steel  was  in  the  course 
of  being  melted.  In  the  pot  where  there  was  no  steel,  we  found  a 
button  of  carburet  of  manganese.  I  agree  with  Mr.  Warrington  in  his 
opinion,  that  tbe  experiments  show  that  the  carburet  of  manganese  must 
have  been  first  formed  in  the  pot  where  the  steel  was,  and  that  then  the 
carburet  of  manganese  entered  into  alloy  with  the  steel.  In  my  know- 
ledge of  chemistry  and  the  discoveries  of  chemists,  I  never  heard  of  the 
use  of  carburet  of  manganese,  or  of  the  elements  of  carburet  *of  r^79c> 
manganese^-— coal-tar  and  oxide  of  manganese, — in  the  mana-  *- 
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factare  of  cast-steel,  before  the  date  of  Mr.  Heath's  patent ;  nor  of  tho 
use  of  manganese  in  any  way.  I  never  heard  of  the  application  of  the 
oxide  of  manganese  to  the  same  purpose,  or  of  experiments  being  ma<U 
with  it." 

On  cross-examination,  the  witness  said : — «<  I  shoold  conclnde  that 
the  oarbaret  of  manganese  is  formed  as  a  substance  before  it  is  mixed 
with  the  steel ;  and,  as  soon  as  it  is  formed,  the  alloy  of  the  carburet 
of  manganese  takes  place  with  the  steel.  This  is  a  conjecture :  it  is 
impossible  to  say  how  it  could  be  otherwise :  I  could  not  go  inside  th^ 
pot  to  see  what  was  going  on.  There  are  no  means  of  ascertaining  but 
by  the  things  being  side  by  side ;  the  carburet  of  manganese  being 
introduced  into  the  pot  where  it  is  formed,  at  the  same  time  that  it  is 
put  into  the  steel  pot.  The  inference  I  should  make  from  that,  is,  that» 
in  the  one  case,  the  carburet  of  manganese  was  formed,  and,  as  soon  as 
it  was  formed,  it  alloyed  with  the  steel,  and,  in  the  other  case,  it  went 
down  to  the  bottom  of  the  pot.  When  the  steel  is  melted,  the  melting 
steel  is  heated  up  to  more  than  enough  to  reduce  the  manganese  to  th# 
metallic  state, — the  state  of  carburet ;  and,  as  soon  as  the  carburet  is 
formed,  it  is  fluxed,  and  goes  into  the  steel.  That  is  the  inference  J 
should  draw ;  and  there  are  no  means  I  am  aware  of,  from  whence  it 
could  otherwise  be  obtained.  The  manganese  must  be  melted  itself| 
before  the  reduction  takes  place.  When  the  oxide  of  manganese  is  put 
into  the  pot  by  itself  at  a  very  high  heat,  it  melts,  and,  in  its  melted 
state,  has  a  great  affinity  for  the  earthy  matters  of  the  pot,  ^nd  they 
will  fuse  together  into  a  form  of  glass,  and  the  pot  is  either  cracked  or 
cut  through.  When  the  carbon  is  present,  the  carbon  takes  the  oxygen 
from  the  oxide  of  manganese,  the  manganese  is  reduced  to  a  metallic 
*7-'>91  ^^^^^^  ^^  ^  ^^^^®  ^^  carburet,  in  *which  it  has  no  action  whaterer 

"  -*  on  the  pot.     You  have  an  analogy  in  the  case  of  lead." 

Dr.  Ure  deposed  as  follows : — «« I  am  a  fellow  of  the  Royal  Society, 
and  a  professor  of  chemistry.  In  my  opinion,  the  carburet  of  manga- 
nese would  be  formed  before  it  would  mix  with  the  steel.  Oxide  of 
manganese  alone  would  destroy  steel,  instead  of  combining  with  it :  it 
would  oxidisse  and  destroy  it.  Carburet  of  manganese  will  combine  per- 
fectly. Before  the  date  of  Mr.  Heath's  patent,  I  never  knew  of  the 
use  of  carburet  of  manganese,  in  the  manufacture  of  steel.  I  have  been 
intimately  acquainted  with  the  application  of  chemical  science  for  the 
last  fifty  years." 

Professor  Brands  stated : — «<  I  have  heard  the  evidence  of  the  experi- 
ments ;  and  I  have  no  doubt,  that,  in  the  first  instance,  the  oxide  of 
manganese  and  the  coal-tar  mutually  act  upon  each  other,  so  as  to  pro- 
duce a  carburet  of  manganese,  and  that  then  that  carburet  of  manga- 
nese combines  with  the  steel.  The  cast-steel  is  equally  improvedi 
whether  you  introduce  the  mixture  as  a  carburet  in  the  first  instance, 
or  use  the  ingredients  which  form  a  carburet,  and  then  enter  into  con^- 
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bittatioii  frith  k :  tke  result  is  equal.  I  imagine,  that,  in  any  case  in 
which  there  is  an  alloy  formed  between  the  steel  and  the  carburet  of 
manganese,  the  carburet  of  manganese  must  be  first  formed  by  some 
process  or  other/* 

It  was  admitted)  on  the  |mrt  of  the  defendant,  that  the  snbstance  or 
composition  received  by  Mr.  Warrington  from  the  plaintiff's  attorney, 
as  nbort  stated,  was  received  by  the  latter  from  the  defendant,  and  that 
it  consisted  of  oxide  of  manganese  and  carbonaceous' matter.  It  was 
also  admitted,  that,  since  the  date  of  the  patent,  the  defendant  had 
manufactured  cast*steel,  by  using  oxide  of  manganese  and  carbonaceous 
matter,  introduced  into  the  pot '  at  the  same  moment  with  the  steel, — 
the  said  three  ingredients,  oxide  of  manganese,  ^carbonsceons  r^^raf^ 
matter,  and  steel,  being  introduced  all  at  once,  but  each  of  the  ^ 
said  ingredients  being,  at  the  time  of  such  introduction,  separate  and 
apart  from,  and  not  in  combination  with,  any  of  the  others ;  and  also, 
that,  since  the  date  of  the  patent,  the  defendant  had  manufactured  cast- 
steel,  by  using  only  oxide  of  manganese  with  highly  carbonized  steel, — 
the  said  oxide  of  manganese  and  highly  carbonised  steel  being  introduced 
separately  into  the  pot  at  the  same  time. 

Professor  Brando,  being  re-called,  stated: — <<I  should  think,  that,  if 
the  steel  were  highly  carbonised,  it  is  barely  possible  that  a  carburet  of 
manguese  would  be  formed,  at  the  expense  of  the  carbon  in  the  steel; 
but  my  apprehension  would  be,  that,  before  the  carburet  of  manganese 
could  have  been  so  formed,  the  oxide  of  manganese  would  have  hsd  time 
to  act  upon  the  crucible.  If  the  crucible  were  protected  by  some  lining 
of  oharooal  or  other  carbonaceous  matter,  a  carburet  of  manganese 
would  no  doubt  be  formed :  the  oxide  would  act  upon  the  lining,  and 
form  a  carburet*  I  imagine,  that,  in  any  case  in  which  there  is  an  alloy 
formed  between  the  steel  and  the  carburet  of  manganese,  the  carburet 
of  manganese  must  be  first  formed  by  some  process  or  other :  if  the 
steel  were  very  highly  carbonized,  I  think  it  probable,  that  at  a  high 
temperature,  the  carburet  of  manganese  might  be  formed,  which,  com- 
bining with  the  steel,  would  produce  the  same  effect  as  if  carburet  of 
manganese  itself  had  been  originally  added.  The  oxide  of  manganese 
would  not  combine  with  steel,  unless  it  were  converted  into  a  carburet, 
or  reduced  or  otherwise  changed  by  the  presence  of  carbonaceous  matter ; 
the  only  way  such  an  action  would  take  place  would  be,  by  the  carbon 
reducing  the  manganese  to  the  metallic  state,  and  then  the  metal  man- 
ganese itself  would  possibly  combine  with  the  steel :  but,  inssmuch  as 
manganese  has  a  very  strong  afiinity  for  carbon,  it  is  not  *like]y  r«>TQ| 
under  those  eireumstances  such  a  change  should  take  place,  but  ^ 
that  a  carburet  would  be  formed)  and  then  that  combine  with  the  steel." 

It  was  insisted,  on  the  part  of  the  defendant  below,  that  there  was 
no  evidence  of  infringement  by  the  defendant  of  the  plaintiff's  patent. 

The  learned  judge  directed  the  jury  that  there  was  no  evidence  of 
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mfringement,  and  that  therefore  they  ought  to  find  a  verdict  for  the  de- 
fendant upon  the  first  issue. 

The  counsel  for  the  plaintiff*  below  excepted  to  this  ruling,  insisting 
that  there  was  evidence  to  go  to  the  jury  that  the  defendant  bad  used 
the  plaintiff's  invention,  and  thereupon  tendered  a  bill  of  exceptions, 
which  was  brought  by  writ  of  error  to  the  Exchequer  Chamber* 

The  case  was  argued  in  Easter  Vacation,  1852,  before  Alderson,  B., 
Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Piatt,  B.,  and  Crompton,  J.,  by 
Sir  A.  Cockbum  (with  whom  were  BramwM  and  Web&ter)  for  the  plain- 
tiff,  and  T.  Jones  (with  whom  was  Deighton)  for  the  defendant. 

The  two  first-named  learned  judges  were  of  opinion  that  the  ruling 
of  Cresswell,  J.,  was  correct ;  but,  the  rest  of  the  court  being  of  » 
contrary  opinion,  a  venire  de  novo  was  awarded* 

A  writ  of  error  having  been  brought  upon  this  judgment,  returnable 
in  parliament,the  case  was  argued  in  the  House  of  Lords  in  the  coaree 
of  the  session  of  1854. 

The  following  question  was  proposed  to  the  judge8.(a) 

Whether,  looking  at  the  record  as  set  forth  in  the  joint  appendix  to 
*7321  *^^  pri'^^ed  cases,  there  was  evidence  *for  the  jury  that  the  plain* 
^  tiff*  in  error  was  guilty  of  an  infringement  of  the  patent  stated 
in  the  declaration,  by  using  oxide  of  manganese  and  carbonaceous  mat* 
ter  in  the  manufacture  of  cast^steel,  in  the  manner  in  which,  according 
to  his  admission  at  the  trial,  he  did  use  them  ? 

The  learned  judges  prayed  time  to  consider,  and  afterwards  (on  th(^ 
21st  of  May  last)  delivered  their  several  opinions,  as  follows : — 

Crowdbr,  J. — My  lords,  the  question  upon  which  your  Lordshipa 
have  desired  the  opinion  of  the  judges,  is,  «<  whether,  looking  at  the 
record  as  set  forth  in  the  joint  appendix  to  the  printed  cases,  there  waa 
evidence  for  the  jury  that  the  plaintiff  in  error  was  guilty  of  an  in- 
fringement of  the  patent  stated  in  the  declaration,  by  using  oxide  of 
manganese  and  carbonaceous  matter  in  the  manufacture  of  cast-steel,  in 
the  manner  in  which,  according  to  the  admission  at  the  trial,  he^did  use 
them." 

To  this  question  I  answer,  that,  in  my  opinion,  there  was  evidence 
for  the  jury  of  the  infringement  of  the  patent. 

The  defendant  in  error  took  out  the  patent  for  certain  improvements 
in  the  manufacture  of  iron  and  steel ;  and  in  his  specification  he  men- 
tions several,  but  the  only  one  material  to  this  inquiry  is  that  which 
refers  to  the  use  of  carburet  of  manganese. 

This  action  was  brought  for  the  infringement  of  the  patent  by  the 
plaintiff  in  error ;  and  the  question  proposed  by  your  Lordships  arises 
upon  the  plea  of  not  guilty.     There  are  other  pleas  upon  the  record 

(a)  The  Judges  present  at  the  hearing,  were, — Jerris,  C.  J.,  Pollock,  C.  B.,  Parke,  B.,  Aider- 
son,  fi.,  Coleridge,  J.,  Manle,  J.,  Wightman,  J.,  Cresswell,  J.,  Brie,  J.,  Piatt,  B.,  Williams,  J., 
Crompton,  J.,  and  Crowder,  J.    Bat  Jervis,  C.  J.,  and  Coleridge,  J.,  d«UTcr«d  ao  o^ioni. 
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raising  issues  as  to  the  novelty  of  the  invention  and  the  sufficiency  of 
.the  specification,  which  were  found  by  the  jury  for  the  plaintiff  below; 
aad,  indeed,  for  the  purpose  of  considering  the  question  of  infringe- 
ment, the  ^invention  must  be  assumed  to  be  new,  and  well  de-  r^yoD 
scribed  in  the  specification.  *- 

He  declares  the  nature  of  his  invention  to  be,  «the  use  of  carburet 
of  manganese  in  any  process  whereby  iron  is  converted  into  cast-steel." 
He  afterwards  describes  the  manner  in  which  his  invention  is  performed, 
in  these  words, — <«I  propose  to  make  an  improved  quality  of  cast-steel, 
by  introducing  into  a  crucible  bars  of  common  blistered  steel,  broken 
as  usual  into  fragments,  or  mixtures  of  cast  and  malleable  iron,  or  mal- 
leable iron  and  carbonaceous  matters,  along  with  from  1  to  8  per  cent, 
of  their  weight  of  carburet  of  manganese,  and  exposing  the  crucible  to 
the  proper  heat  for  melting  the  materials,  which  are,  when  fluid,  to  be 
poured  into  an  ingot  mould  in  the  usual  manner ;  but  I  do  not  claim 
the  use  of  any  such  mixture  of  cast  and  malleable  iron,  or  malleable 
iron  and  carbonaceous  matter,  as  any  part  of  my  invention,  but  only 
the  uie  of  carburet  of  manganese  in  any  process,  for  the  conversion  of 
tron  into  cast-HeeV*  And,  in  another  part  of  the  specification,  he  says, 
«« I  claim  the  employment  of  carburet  of  manganese  in  preparing  an 
improved  cast>steel." 

By  this  language,  I  understand  the  substance  of  the  invention  to  be, 
the  application  of  carburet  of  manganese  to  the  manufacture  of  cast- 
steel,  in  order  to  improve  its  quality;  and  I  understand  the  modus 
operandi  to  be,  substantially,  the  melting  together  in  the  crucible  car- 
buret of  manganese  and  blistered  steel  or  iron.  It  follows,  I  think, 
that  the  patentee  is  protected  by  bis  patent  against  the  use  of  carburet 
of  manganese  with  iron  or  blistered  steel  in  its  conversion  into  cast- 
steel,  in  any  mode  in  which  those  substances  are  brought  together  in  a 
fluid  state  in  the  crucible,  so  as  to  produce  the  same  result.  It  seems 
te  me  to  be  immaterial  in  what  manner,  or  at  what  time,  the  carburet 
of  manganese  is  formed,  provided  it  be  present  in  a  fluid  state  r 4.7  04 
*when  the  cast-steel  is  in  a  condition  to  be  poured  into  the  ingot  ^ 
mould.  It  appears  from  the  evidence,  that,  when  the  patentee  obtained 
his  patent,  and  for  some  time  afterwards,  he  was  in  the  habit  of  first 
making  the  carburet  of  manganese  by  melting  together  coal-tar  and 
oxide  of  manganese ;  and,  when  that  product  had  been  obtained  in  a 
solid  iform,  it  was  put  into  the  crucible  with  fragments  of  iron  or  blis- 
tered steel ;  and  the  fusion  of  these  materials  together  produced  an 
improved  oast-steel.  It  was  afterwards  found  by  the  patentee,  and 
communioated  by  him  to  the  plaintiff  in  error  and  others,  that  if^ 
instead  of  making  the  carburet  of  manganese  first,  and  then  putting  it 
into  the  crucible  with  iron  or  blistered  steel,  its  component  parts, 
coal-tar  and  oxide  of  manganese,  were  put  into  the  crucible  with  the 
fragments  of  iron  or  blistered  steel,  the  carburet  would  be  produced  in 
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a  state  of  fusion,  and  wonld  tkto  operate  precisely  in  the  same  tnanner 
in  the  ianprorement  of  the  east-steel,  with  a  very  great  saving  of  ex- 
pense. And  it  is  admitted  that  the  plaintiff  in  error  has  mannfactored 
cast-steel  by  placing  coal*tar  and  oside  of  manganese  in  the  cradUe 
with  iron,  and  melting  them  together. 

Kow,  there  is  ample  evidence  opon  the  record,  from  the  scientific 
witnesses,  for  the  jury  to  infer,  that,  by  this  process,  carbnret  of  man* 
ganese  is  formed  in  the  crucible  at  a  lower  temperatnre  than  that  at 
which  the  iron  is  fosed,  and  that  its  action  afterwards  in  alloying  with 
the  steel  is  the  same  as  when  the  carbnret  of  manganese  is  first  put  into 
the  crucible  in  its  solid  form,  and  then  melted :  and  that  was  indeed 
admitted  in  argument  at  your  Lordships'  bar :  but  it  was  contended, 
that,  assuming  such  a  state  of  facts  to  be  clearly  established  in  proof, 
it  would  afford  no  evidence  of  an  infringement  of  the  patent. 
^.„_  It  seems  to  me,  however,  that  it  is  evidence  of  a  ^direct  in- 
^  fringement,  because  it  shows  the  use  by  the  plaintiff  in  error  of 
carburet  of  manganese  melted  with  iron,  in  the  process  of  its  conversion 
into  cast-steel,  which  is  substantially  the  invention  patented  by  the 
defendant  in  error.  I  do  not  perceive  here  the  use  of  chemical  equiva- 
lents; but  I  observe. a  direct  use  of  the  identical  chemical  agency  de- 
scribed in  the  specification.  The  carburet  of  manganese  in  a  fluid  state 
acts  in  both  processes  upon  the  fused  iron,  and  produces  the  same  effect. 
The  point  to  be  reached  in  both  processes,  before  the  carburet  of  man- 
ganese can  act  upon  the  iron,  is,  the  fusion  of  all  the  ingredients. 
When  that  has  been  accomplished,  the  action  takes  place,  and  the  de- 
sired result  is  produced  in  the  cast-steel.  The  only  difference  between 
the  processes  of  the  plaintiff  and  the  defendant,  is  what  occurs  before 
that  point  is  reached.  The  defendant  in  error  makes  his  carburet  with 
eoal-tar  and  oxide  of  manganese,  and  puts  it,  when  in  a  cold  and  solid 
state,  into  the  crucible  to  be  fused  with  the  iron.  The  plaintiff  in  error 
makes  his  carburet  with  the  same  ingredients,  but  puts  them  in  the 
crucible  together  with  the  iron,  and  melts  them  with  one  and  the  same 
heating ;  but,  in  doing  this,  he  produces  his  carburet  of  msnganese  in 
a  fluid  state  before  the  iron  is  fused  or  acted  upon  by  it. 

It  is  said,  however,  that  both  the  language  of  the  specification  and 
the  evidence  in  the  cause  abundantly  show  that  the  patentee  never  con-> 
iemplated  such  a  mode  of  combination  of  carburet  of  manganese  with 
iron  as  is  used  by  the  plaintiff  in  error,  and  that,  therefore,  the  ose  of 
it  could  not  constitute  an  infringement  of  the  patent. 

A  similar  argument  was  urged  by  the  defendants'  counsel  in  the  case 
of  Neilson*s  hot-blast  patent  (Neilson  v.  Harford,  1  Webster's  Patent 
Cases,  p.  804,  8  M.  &  W.  806t),  but  without  success.  There  it  was 
*7^R1  ^^^^^  ^^^  *^^^  patentee  was  unacquainted,  when  he  filed  his  spe^ 
^  cifioation,  with  the  most  beneficial  mode  of  carrying  his  inven^ 
tion  into  effect.     But  it  was  held,  that,  although  the  use  of  pipes  hf 
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tbe  defendant,  which  bad  not  been  in  the  contemplation  of  the  paten* 
tee,  was  an  improYement,  it  was  ncTertheless  an  infringement  of  the 
plaintiffs'  patent.  And,  in  The  Electric  Telegraph  Conipany  v.  Brett, 
10  Common  Bench,  888,  it  was  dedded  that  a  patent  "for  improve* 
ments  in  giving  signals  and  sonnding  alarms  in  distant  places  by  means 
of  electric  earrents  transmitted  through  metallic  circnits,"  was  infringed 
by  the  defendant,  whose  electric  currents  were  transmitted  through  a 
circuit,  nearly  one  half  of  which  was  formed  by  the  earth,  instead  of 
by  metallic  wires,  although  it  was  unquestionably  a  great  improvement 
on  the  original  invention,  and  although  at  the  time  of  filing  the  speci* 
fication  it  could  not  have  been  in  the  contemplation  of  the  patentee, 
hscause  the  discovery  had  not  then  been  made,  that  the  earth  would 
act  in  the  same  manner  as  a  metallic  conduct<Mr  in  completing  the  eleo* 
trie  circuit.  And  so  I  think  here  the  process  of  the  plaintiff  in  error 
is  an  improvement  upon  the  invention  of  the  defendant  in  error,  while 
at  the  same  time  it  is  an  infringement  of  the  patent. 

For  these  reasons,  I  answer  your  Lordships'  question  in  the  affirma- 
tive. 

Orom PTON,  J.— I  think  that  there  was  some  evidence  for  the  jury  of 
an  infringement  of  the  patent  in  this  case.  Having  given  my  reasons 
for  this  opinion  at  considerable  length  in  the  Exchequer  Chamber,  and 
those  reasons  being  contained  in  the  appendix  to  the  printed  case,  and 
in  12  Common  Bench,  540  (E.  0.  L.  R.  vol.  74),  it  is  quite  unnecessary 
to  trouble  your  Lordships  with  a  repetition  of  them. 

I  would  observe,  however,  that  I  do  not  agree  with  *Xhe  argu-  rn.wo'r 
ment  for  the  plaintiff  in  error,  that  the  question  of  tn/ringement  *- 
can  depend  on  whether  the  mode  of  working  alleged  to  be  an  infringe* 
ment  was  or  was  not  known  to  the  patentee,  or  to  those  skilled  in  the 
particular  matter,  at  the  time  of  the  specification.  On  a  plea  raising 
the  question  as  to  the  sufficiency  of  the  specification,  the  knowledge  of 
the  patentee  may  be  material ;  but,  upon  the  only  issue  now  under  con- 
sideration, the  patent  is  to  be  taken  to  be  valid,  and  the  invention,  as 
claimed,  to  be  useful  and  novel ;  and  it  is  to  be  taken  that  the  patentee 
has  specified  all  that  he  could  be  required  to  have  specified.  If  a  new 
process,  of  which  be  and  all  others  were  ignorant  at  the  time  of  the 
specification,  is  found  out  afterwards,  the  exercise  of  such  new  process 
may  be  an  infringement,  provided  that  it  is  substantially  the  same  with, 
or  includes,  the  patented  invention.  An  improved  method  of  doing  ia 
effect  the  same  thing  may  well  be  an  infringement  of  the  patent,  though 
not  known  at  the  time  of  the  specification. 

Neither  do  I  agree  with  the  argument  of  the  plaintiff  in  error,  that 
this  invention  was  merely  putting  solid  pieces  of  carburet  into  the  pot 
with  broken  pieces  of  iron.  I  have  before  given  my  reiNBons  for  think* 
ing  that  the  invention  claimed  was  the  use  of  the  carburet  in  the  manu* 
fiMtore  of  the  steel,  and  for  thinking  that  there  was  some  evidence  for 
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the  jury  that  the  new  process  was  an  improved  and  neater  mode  of 
carrying  out  the  old  invention. 

It  was  said,  that  what  was  done  in  the  present  case  was  ah  equiva- 
lent merely  for  what  was  pointed  out  in  the  patent  and  specification ; 
that  all  known  equivalents  must  be  expressly  or  impliedly  specified ;  that 
the  alleged  equivalent  in  the  present  case  must  be  assumed  to  have  been 
unknown  at  the  date  of  the  specification ;  and  that  it  must  be  treated 
♦7^81  **  *  °^^  discovery,  not  *within  the  range  of  the  patent,  and  ex- 
^  eluded  from  the  specification,  and,  therefore,  not  an  infringe- 
ment. 

Such  an  argument  could  only,  in  my  opinion,  be  of  any  weight  in 
cases  where  the  supposed  equivalent  is  something  really  different  from 
the  thing  itself;  as,  if,  in  the  present  case,  the  alleged  infringement 
had  been  by  using,  instead  of  the  carburet  of  manganese,  one  or  more 
substances  which,  alone  or  united,  though  not  being  carburet  of  man- 
ganese, would  have  had  the  same  effect  in  making  the  improved  steel, — 
the  use  of  such  different  things  producing  the  same  effect,  whether 
operating  in  the  same  or  a  different  manner,  might  be  the  use  of  things 
out  of  the  patent,  and  might  properly  be  called  the  use  of  an  equiva- 
lent. The  present  is  not,  in  my  opinion,  the  use  of  what  can  be  pro- 
perly termed  an  equivalent.  If  the  oxide  and  the  carbonaceous  matter 
operated  so  as  to  produce  the  same  eff'ects  as  the  carburet,  without 
forming  the  carburet,  they  might  possibly  be  deemed  equivalent  to  it; 
but  the  evidence  was  pointed  to  a  direct  using  of  the  carburet.  I  look 
upon  this,  therefore,  as  a  case,  not  of  any  equivalent,  but  as  a  case 
where  there  was  evidence  of  a  direct  infringement  of  the  patent  by  the 
use  of  the  carburet  of  manganese. 

The  effect  of  the  evidence  was,  that  the  carburet  of  manganese  was 
made  in  a  less  expensive  way  in  the  pot,  instead  of  a  more  expensive 
way  out  of  the  pot. 

The  knowledge  or  intention  of  the  party  infringing  the  patent  is 
now  most  properly  admitted  to  be  immaterial ;  and,  if  there  was  no 
evidence  of  infringement  in  the  present  case,  any  person  might,  after 
the  patent  and  specification  came  out,  have  gone  to  a  scientific  chemist, 
and  said,  «  There  is  a  new  invention  of  making  improved  steel,  by  ap- 
plying carburet  of  manganese  to  the  iron  in  the  process  of  melting ; 
^nnot  we  manage  to  put  together  the  ingredients  of  carburet  of  man- 
ganese in  packages,  and  put  these  packages  in  the  pot,  so  that  the 
^-nq-i  ^carburet  may  be  formed  in  the  pot,  and  have  the  same  effect  as 
^  if  put  in  in  the  shape  of  carburet  ?*'  And  the  execution  of  this 
plain  would,  according  to  the  argument  of  the  plaintiff  in  error,  have 
been  no  infringement,  but  would  have  merely  been  the  legitimate  use 
of  a  new  discovery.  To  my  mind,  it  would  appear  to  be  a  direct  use 
of  the  carburet  in  the  making  of  an  improved  steel. 
.    The  only  way  in  which  I  think  there  would  be  a  defence  on  the  plea 
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of  not  guilty,  is,  if  your  Lordships  should  adopt  the  argument  which  I 
have  before  referred  to,  and  should  hold  the  invention  not  to  be  the 
use  of  the  carburet  in  the  manufacture,  but  merely  the  putting  into  the 
pot  the  specified  materials  in  the  manner  and  proportions  pointed  out 
by  the  plaintiff  as  his  modus  operandi.  And  this  appears  to  me  to  be 
the  real  question  in  the  case.  I  think  that  it  would  be  a  narrow  and 
dangerous  construction,  to  limit  the  invention,  claimed  in  express  words, 
by  the  mode  and  process  of  working  which  the  plaintiff  sets  forth  as  a 
means  of  carrying  his  invention  into  effect. 

I  would  add,  with  reference  to  what  was  stated  at  the  bar  to  have 
been  the  evidence  given  at  the  late  trial  at  Liverpool,  which,  though 
not  on  the  record,  I  may  refer  to  as  a  supposed  state  of  facts,  that, 
supposing  there  had  been  prevumily  to  this  patent  a  public  and  well- 
known  user  of  putting  the  oxide  of  manganese  and  carbonaceous  matter 
with  the  iron  into  the  pot,  and  it  had  appeared  by  the  evidence  of 
chemists  that  this  process,  though  not  known  to  do  so  at  the  date  of 
the  patent,  really  operated  by  the  formation  of  carburet  of  manganese 
within  the  pot,  and  that,  when  formed,  the  carburet  applied  itself  to 
the  iron ;  and  supposing,  that,  in  such  a  state  of  the  manufacture,  the 
plaintiff  had  taken  out  his  patent  for  the  employment  of  carburet  of 
manganese  in  the  manufacture  of  steel ;  I  should  think  it  clear  that 
there  was  evidence  to  go  to  the  jury  that  the  ^patented  invention  r^c^io 
was  not  novel.  It  certainly  would  seem  strange,  if  the  patent  ^ 
claiming  the  invention  of  the  employment  of  the  carburet  could  be 
supported,  when  it  appeared  that  the  carburet  had  been  long  so 
employed  by  being  formed  in  the  pot  from  the  oxide  and  the  carbona- 
ceous matter,  though  the  exact  mode  of  the  operation  had  not  been 
known.  In  fact,  the  plaintiff's  invention  in  such  a  case  would  have 
been,  what  indeed  it  seemed  from  the  evidence  at  the  trial  at  Liverpool 
to  have  really  been,  a  discovery  of  a  worse  and  more  expensive  mode 
of  applying  the  carburet.  If  proof  of  such  user  before  the  patent 
would  be  evidence  that  there  was  no  novelty,  it  seems  to  follow  that  the 
user  after  the  patent  would  be  evidence  of  an  infringement. 

The  argument  urged  at  the  bar  as  to  its  being  matter  of  speculation 
and  doubt,  whether  the  carburet  was  really  formed  in  the  pot  before  it 
alloyed  itself  with  the  steel,  would  only  go  to  prove  that  the  weight  of 
the  evidence  for  the  jury  was  less.  But  I  think  that  there  was  clearly 
some  evidence  of  that  fact;  and,. if  so,  that  there  was  evidence  for  the 
jury,  that  the  new  process  was  an  <•  employment  of  the  carburet  of 
manganese  in  the  manufacture  of  steel,"  though  in  a  method  improved 
and  neater  than  the  one  first  adopted  by  the  plaintiff,  and  mentioned 
by  him  in  his  specification  as  a  mode  of  carrying  out  his  invention. 

I  answer  your  Lordships'  question,  therefore,  in  the  aflSrmative. 

WiLLiAMSi  J. — ^My  Lords,  this  case  appears  to  me  to  turn  entirely 
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on  thei  qoestioii,  what  is  really  the  inTentkm  described  and  daamed  by 
the  patentee  in  his  specification  7 

If  it  is  merely  the  particular  process  for  the  mannfactvre  of  oast- 
*7d11  ^^^^^  therein  described,  then,  in  my  ^opinion,  the  plaintiff  in 
-'  error  would  not  be  guilty  of  any  infringement  of  the  patent  by 
reason  of  using  the  oxide  of  manganese  and  carbonaceous  matter  in  that 
manufacture  in  the  manner  in  which  it  is  admitted  he  did  use  them ; 
for,  according  to  the  described  process,  carburet  of  manganese,  a  then- 
existing  thing,  is  to  be  put  into  the  crucible  together  with  steel  or  iron, 
in  defined,  though  not  exactly  defined,  proportions  of  weight  to  each 
other,  and  then  heat  is  to  be  applied.  Now,  it  is  plain  that  the  melting 
together  of  oxide  of  manganese  and  carbonaceous  matter  with  steel  or 
iron,  is  no  direct  infringement  of  a  patent  for  this  process.  And  the 
only  question  can  be,  whether  it  is  an  indirect  infringement,  by  the 
substitution  of  an  equivalent.  There  is  ample  evidence,  that,  to  melt 
together  oxide  of  manganese  and  carbonaceous  matter  with  steel  and 
iron,  will  serve  as  an  equivalent  for  the  melting  together  of  carburet  of 
manganese  with  steel  or  iron  in  producing  the  desired  result.  But  there 
is  no  evidence,  that,  at  the  time  of  the  patent  and  specification,  this  was 
known  to  persons  of  ordinary  skill  in  chemistry.  And  I  fully  agree 
with  the  doctrine  which  has  been  repeatedly  laid  down  in  the  course  of 
the  discussion  of  this  case,  that,  though  the  use  of  a  chemical  or 
mechanical  substitute,  which  is  a  known  equivalent  to  the  thing  pointed 
out  by  the  specification  and  claimed  as  the  invention,  amounts  to  an 
infringement  of  the  patent,  yet,  if  the  equivalent  were  not  known  to  be 
so  at  the  time  of  the  patent  and  specification,  the  use  of  it  is  no  infringe- 
ment. 

But,  if  the  invention  described  and  claimed  by  the  patentee  in  this 
case  is  not  the  particular  process  specified,  but  the  employment  of  car- 
buret of  manganese  in  the  process  of  the  conversion  of  iron  into  steel, 
and  if  the  description  of  the  process  in  the  specification,  instead  of 
being  a  description  of  the  invention,  is  only  a  description  of  one  mode 
*7d91  ^^  carrying  the  invention  into  effect,  *an  entirely  different  doc- 
^  trine  becomes  applicable  to  the  question,  via.  the  doctrine  that, 
if  a  patent  is  taken  out  for  the  application  of  a  principle,  coupled  with 
a  mode  of  carrying  the  principle  into  effect,  the  patentee  is  entitled  to 
protection  from  all  other  modes  of  doing  so,  whether  known  or  not 
known  at  the  time  of  the  specification.  And  I  am  of  opinion  that  the 
latter  is  the  true  view  of  the  invention  described  and  claimed  by  the 
patentee  in  this  case. 

If  this  be  so,  there  is  no  room  for  doubt  that  there  is  evidence  of  an 
infringement  of  the  patent ;  for,  there  is  evidence  that  the  oxide  of 
manganese  and  carbonaceous  matter,  as  used  by  the  plaintiff  in  error 
in  the  manufacture  of  cast-steel,  formed  in  the  crucible,  by  the  action 
of  the  heat,  a  carburet  of  manganese  before  the  steel  or  iron  began  to 
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melt,  and  that,  SQbseqaentlyf  when  the  ateel  or  iron  melted,  the  earbnret 
alloyed  itself  therewith,  prodncing  thereby  the  improved  cast-steel ;  and 
that,  in  this  way,  carburet  of  manganese  waa  employed  in  the  process 
nsed  by  the  plaintiff  in  error  for  converting  steel  or  iron  into  cast-steel, 
in  order  to  procure  an  improved  caat-steel. 

For  these  reasons,  I  beg  to  answer  your  Lordships'  question  in  the 
affirmative. 

Plait,  B. — The  patentee  claimed  under  his  patent,  for  himself  and 
his  licensees,  the  exclusive  use  of  carburet  of  manganese,  in  any  process 
whereby  iron  is  converted  into  cast-steeh 

The  substance,  of  which  he  has  so  claimed  the  exclusive  use  in  an 
improved  manufacture  of  cast-steel,  was  a  well-known  chemical  body, 
having  a  distinctive  appellation  descriptive  of  its  component  parts. 

Persons  of  humble  chemical  acquirements  would  know  that  carburet 
of  manganese  resulted  from  the  combination  of  oxide  of  manganese  with 
carbon ;  and,  finding  by  ^experiment  that  the  constituent  parts  ri^^^n 
placed  together  in  a  crucible  with  iron  would  form  their  combi-  ^ 
nation  before  the  iron  was  ready  for  their  united  action,  might  readily 
hit  upon  the  expedient  of  collecting  in  the  crucible  oxide  of  managnese, 
carbonaceous  matter,  and  the  steel,  submitting  the  whole  to  the  same 
heat,  and  thus,  while  the  fusion  of  the  steel  was  proceeding,  manufac- 
turing and  preparing  for  action  contemporaneously  in  the  same  pot  the 
carburet  of  manganese,  and  afterwards  continuing  the  carburet  in  a  state 
of  fusion,  and  using  it  while  in  that  state  in  a  process  whereby  iron  waa 
converted  into  cast-steel. 

Was  there  evidence  of  such  a  state  of  circumstances  7  Such  evidence 
appears  to  me  to  have  been  presented  by  the  testimony  of  Thomas  Be- 
vins,  Robert  Warrington,  John  Thomas  Cooper,  Andrew  Ure,  and  Wil- 
liam Thomas  Brande.  Their  testimony  concurred  to  establish  that  the 
effect  of  introducing  into  the  crucible  oxide  of  manganese  and  carbo- 
naceous matter  with  the  steel,  was  the  same  as  that  produced  under 
Heath's  patent ;  that  neither  the  carbonaceous  matter  nor  the  oxide  of 
manganese  alone  would  produce  the  desired  result  on  the  steel,  and 
that,  in  the  operation,  they  must  have  combined,  and  in  their  combined 
state  of  carburet  of  manganese  alone  produced  that  result. 

If,  instead  of  putting  into  one  crucible  the  carbonaceous  matter,,  the 
oxide  of  manganese,  and  the  steel  together,  the  plaintiff  in  error  had 
first  submitted  to  the  action  of  heat  the  carbonaceous  matter  and  the 
oxide  of  manganese,  and  so  produced  the  combined  body,  carburet  of 
manganese,  and  in  a  second  operation  used  this  carburet  in  the  improved 
manufacture  of  cast-steel,  that  second  operation  would  have  been  an 
infringement  of  the  patent. 

Does  it  become  less  an  infringement,  because  Mr.  Unwin  manufactures, 
while  the  steel  is  undergoing  the  ^process  of  fusion,  the  carburet  p^. . . 
in  the  same  pot  ?    If  a  dyer  had  discovered  that  the  use  of  sul-  '- 
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phate  of  soda,  in  preparing  fluids  for  dyeing  silken,  woollen,  or  cotton 
fabrics,  improved  the  brilliancy  of  colour,  and  promoted  economy  in 
the  exercise  of  his  art,  and,  the  invention  being  new,  he  obtained  a 
patent  for  the  improvement,  could  any  other  person,  without  infringing 
the  dyer's  patent,  afterwards  prepare  the  same  fluids  for  the  same  pur- 
poses, and,  in  doing  so,  instead  of  adding  the  sulphate  of  soda,  add  the 
sulphuric  acid  and  soda  separately  ?  Could  he  say,  that,  although  true 
it  is  that  my  result  is  precisely  the  same,  yet,  as  I  mixed  with  the  fluid 
soda  and  sulphuric  acid  separately,  leaving  them  to  the  consequences 
of  their  natural  affinities,  and  did  not  use  both  together  in  their  com- 
bined form  of  sulphate  of  soda,  I  have  not  infringed  the  right  of  the 
patentee  under  his  patent  7 

The  Court  of  Exchequer,  in  giving  their  judgment  in  Heath  v.  Unwin, 
as  reported  in  18  M.  &  W.  502,  503,t  after  observing  that  the  specifi- 
cation was  expressly  for  the  employment  of  carburet  of  manganese, 
seem  to  have  relied  on  the  putting  a  certain  quantity  of  it  in  an 
unmelted  state  into  the  crucible,  as  being  the  particular  mode  of  Uifing 
it  in  pursuance  of  the  patent.  According  to  this  narrow  construction, 
Unwin  would  not  have  been  guilty  of  an  infringement  by  using  the 
carburet,  provided  he  poured  it  in  a  molten  state  into  the  crucible 
containing  the  iron.  The  patent,  however,  as  explained  by  the  spe- 
cification, cannot  be  so  limited.  The  use  of  the  carburet,  whether 
introduced  into  the  crucible  in  an  unmelted  or  in  a  molten  state,  or 
actually  composed  in  the  pot  containing  the  steel,  would,  as  it  seems  to  me, 
fall  equally  within  the  protection  of  the  letters-patent,  which  granted  a 
monopoly  of  the  general  use  in  a  particular  branch  of  the  manufacture 
of  steel.  Ad  qnestionem  facti  non  respondent  judices :  ad  questionem 
*Td^'\  *^^8^^  ^^^  respondent  juratoris.  It  was  not  for  the  judge,  but 
^  for  the  jury,  to  decide  whether  the  deductions  of  chemical 
science,  warranted  by  investigation  and  experience,  were  the  results  of 
mere  conjecture,  or  were  so  justified  by  sound  reason,  applied  to  the 
consideration  of  Unwin 's  mode  of  conducting  the  process  of  converting 
iron  into  cast-steel,  and  of  the  well-known  properties  of  the  bodies 
selected  for  so  conducting  it,  as  to  enable  them  safely  to  conclude  that  • 
Unwin  had  in  that  process  used  carburet  of  manganese.  John  Thomas 
Cooper  alone  of  all  the  witness  used  the  word  «( conjecture."  But,  in 
what  sense  he  used  that  word,  appears  by  his  testimony.  In  his  exa- 
mination-in-chief he  says,  '<  I  agree  with  Mr.  Warrington,  in  his  opinion, 
that  the  experiments  show  that  the  carburet  of  manganese  must  havt 
been  first  formed  in  the  pot  where  the  steel  was,  and  that  then  the 
carburet  of  manganese  entered  into  alloy  with  the  steel."  And,  on  his 
cross-examination,  he  says,  <<  I  should  conclude  that  carburet  of  manga- 
nese is  formed  as  a  substance  before  it  is  mixed  with  the  steel,  and,  as 
soon  as  it  is  formed,  the  alloy  of  the  carburet  of  manganese  takes  place 
with  the  steel.     This  is  a  conjecture.    It  it  impomble  to  9ay  how  it 
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could  be  otherufise.  I  oonld  not  go  inside  the  pot  to  see  what  was  going 
on."  And,  in  the  concluding  part  of  his  cross-examination,  he  farther 
says,  <<  When  the  steel  is  melted^  the  melting  steel  is  heated  to  more  tfuin 
enough  to  reduce  the  manganese  to  the  metallic  state,  the  state  of  carburet ; 
and^  as  soon  as  the  carburet  is  formed,  it  is  fluxed,  and  goes  into  the 
steel;  that  is  the  inference  I  should  draw,  and  there  are  no  means  I  am 
aware  of  from  whence  it  could  otherwise  be  obtained.  The  manganese 
Tnust  be  melted  itself  before  the  reduction  takes  place.  When  the  oxide 
of  manganese  is  put  into  the  pot  b;  itself,  at  a  very  high  heat,  it  melts, 
and  in  its  melted  state  has  a  great  affinity,  if  I  may  so  term  it,  for 


"^the  earthy  matters  of  the  pot ;  and  they  will  fuse  together  into 
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the  form  of  glass,  and  the  pot  is  either  cracked  or  cut  through. 
When  the  carbon  is  present,  the  carbon  takes  the  oxygen  from  the  oxide 
of  manganese,  the  manganese  is  reduced  to  a  metallic  state  or  a  state  of 
carburet,  in  which  it  has  no  action  whatever  on  the  pot." 

Thus,  in  giving  his  teatimony,  he  states  as  facts,  that  the  carbon  of 
the  tar  and  the  oxide  of  manganese  would  fuse  before  the  steel ;  that  the 
oxide,  unless  diverted  from  its  action  on  the  pot,  would  break  it ;  that 
the  oxide  did  not  act  upon  the  pot ;  that  the  action  of  the  carbon  on 
the  oxide  would  prevent  its  doing  so ;  and  that  the  mutual  action  of 
the  carbon  and  the  oxide  on  each  other  in  a  state  of  fusion,  would  elabo- 
rate carburet  of  manganese.  Putting  together  these  facts,  and  adding 
to  them  the  identity  of  the  improvement  effected  in  the  cast-steel  by 
the  operation  of  Unwin,  and  by  the  operation  of  Heath,  and  the  know- 
ledge that  the  nse  of  carburet  of  manganese  alone  had  up  to  the  time 
of  the  witness's  appearance  at  the  trial  effected  that  improvement,  any 
one  acquainted  with  the  rudiments  of  chemistry  would  reasonably  con- 
clude that  the  result  of  fusing  together  in  the  same  pot  carbonaceous 
matter  and  oxide  of  manganese  must  be  carburet  of  manganese ;  that, 
in  Unwin'a  operation,  this  compound  body  was  ready  to  operate  on  the 
iron  as  soon  as  that  metal  was  melted,  and  was,  in  truth,  then  used  in 
the  process  of  converting  the  iron  into  cast-steel. 

The  patent  was  not  for  introducing  into  the  crucible  with  the  steel 
any  certain  body  or  bodies,  or  such  body  or  bodies  in  a  prescribed 
state,  but  for  the  using  the  carburet  of  manganese,  however  formed,  in 
the  process  of  the  contemplated  conversion.  The  use  really  begins  as 
soon  asy  and  not  before,  the  carburet  and  the  iron  are  both  in  a  state 
of  fusion.  Whether  the  plaintiff  in  *error  directly  or  indirectly  ^4.^47 
used  the  carburet  of  manganese  in  a  process  whereby  iron  was  ^ 
converted  into  cast-steel,  was  purely  a  question  of  fact.  The  affirmative 
of  that  question  seems  to  me  to  have  been  supported  by  the  testimony 
of  the  witnesses  to  whom  I  have  already  alluded. 

To  the  question,  therefore,  proposed  by  your  Lordships,  <«  whether, 
looking  at  the  record  as  set  forth  in  the  joint  appendix  to  the  printed 
cases,  there  was  evidence  to  go  to  the  jury,  that  the  plaintiff  in  error 
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was  guilty  of  an  infringement  of  the  patent  stated  in  the  declaration, 
by  using  oxide  of  manganese  and  carbonaceous  matter  in  the  manufac- 
ture of  cast-steel,  in  the  manner  in  which,  according  to  his  admission 
at  the  trial,  he  did  use  them,"  I  answer,  in  conformity  with  the  opinion 
expressed  by  me  in  the  Exchequer  Chamber,  and  primed  in  the  ap- 
pendix, that,  in  my  judgment,  there  was  such  evidence. 

Erlb,  J. — My  answer  to  your  Lordships'  question  is  in  the  affirma- 
tive. The  patent  is  for  the  employment  of  carburet  of  manganese  in 
the  manufacture  of  cast-steel,  not  for  a  mode  of  making  that  carburet ; 
and  there  is  evidence  to  prove  that  the  defendant,  by  heating  the  ele- 
ments of  carburet  of  manganese  with  iron,  formed  first  the  carburet 
and  then  cast-steel. 

If  the  evidence  satisfied  the  jury  of  this  fact,  it  would  satisfy  them 
that  the  defendant  used  carburet  of  manganese  in  the  manufacture  of 
cast-steel,  and  so  directly  infringed  the  patent.  Thus,  there  was  evi- 
dence for  the  jury  of  a  direct  infringement. 

Further,  I  am  of  opinion,  that,  if  the  jury  were  not  satisfied  that 
carburet  of  manganese  was  formed  in  the  process  used  by  the  defend- 
ant, and  80  were  not  satisfied  of  a  direct  infringement,  still  there  was 
evidence  from  which  they  might  find  that  he  had  indirectly  infringed 
*74.5)1  *^^^^  patent  for  the  use  of  a  substance  in  a  process,  by  the  use 
^  of  the  elements  of  that  substance  in  that  process,  which  elements 
were  known  to  be  equivalent,  chemically,  to  the  substance  itself  in  that 
process. 

At  the  time  of  the  patent,  the  patentee  made  the  carburet  by  heat- 
ing the  carbon  and  manganese  till  the  carburet  was  formed.  He  then 
used  the  carburet  by  heating  it  with  the  iron  till  the  cast-steel  was 
formed.  He  afterwards  discovered,  that,  if  the  elements  of  the  carbu- 
ret were  heated  with  the  iron,  the  same  result  would  be  obtained,  and 
one  heating  would  be  saved.  He  communicated  the  eifect  of  this  dis- 
covery to  the  defendant,  by  selling  to  him  a  packet  containing  these 
elements  of  the  carburet  tt  be  so  used.  And  the  patentee  knew  at  the 
time  of  the  patent  these  to  be  the  elements  from  which  he  formed  the 
carburet,  and,  from  that  knowledge,  was  induced  to  use  these  elements  as 
equivalent  to  the  substance  mentioned  in  the  specification.  There  is, 
thus,  evidence  that  the  defendant  infringed  the  patent,  by  the  use  of 
the  elements  of  the  patented  substance,  which  were  known  at  the  time 
of  the  patent  to  be  equivalent  to  that  substance. 

I  am  also  of  opinion  that  a  patent  for  the  use  of  a  substance  in  a 
process,  is  infringed  by  the  use  of  the  elements  of  that  substance  known 
to  be  equivalent  thereto  at  the  time  of  the  use,  if  used  for  the  purpose 
of  taking  the  benefit  of  the  patent,  and  of  making  a  colourable  varia- 
tion therefrom.  Taking  the  instance  put  in  the  argument  of  the  case 
in  the  Exchequer, — if  a  patent  was  for  the  use  of  soda  in  a  process, 
and  by  subsequent  analysis  .sodium  and  oxygen  were  discovered  to  be 
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the  elements  of  soda,  and  equivalent  thereto  in  the  process  in  question, 
the  use  of  sodium  and  oxygen  in  the  patented  process  for  the  purpose 
of  being  equivalent  to  soda  in  that  process,  would  appear  to  me  to  be 
an  infringement,  although  the  analysis  of  soda  was  ^subsequent 


to  the  patent.     In  like  manner,  if  the  discovery  had  been  made 


[*749 


after  the  patent,  that  carbon  and  manganese  were  elements  of  the 
carburet,  equivalent  to  the  carburet  of  manganese  in  the  patented  pro- 
cess, the  use  of  those  elements  in  that  process  for  the  purpose  of  being 
equivalent  to  the  carburet,  would,  in  my  judgment,  be  a  colourable  va- 
riation, and  an  infringement. 

On  those  grounds,  I  answer  your  Lordships'  question  in  the  affirmative. 

Grbssw£LL,  J. — My  Lords,  looking  at  the  record  as  set  forth  in  the 
joint  appendix  to  the  printed  cases,  I  am  of  opinion  that  there  was  evi- 
dence for  the  jury  that  the  plaintiff  in  error  was  guilty  of  an  infringe- 
ment of  the  patent  stated  in  the  declaration,  by  using  oxide  of 
manganese  and  carbonaceous  matter  in  the  manufacture  of  cast-steel, 
in  the  manner  in  which,  according  to  his  admission  at  the  trial,  he  did 
use  them. 

The  plaintiff,  by  his  specification,  claimed  as  part  of  his  invention  the 
employment  of  carburet  of  manganese  in  preparing  an  improved  cast- 
steel;  and  he  proposed  to  make  an  improved  quality  of  cast-steel,  by 
introducing  into  a  crucible  bars  of  common  blistered  steel,  broken  as 
usual  into  fragments,  or  mixtures  of  cast  and  malleable  iron,  or  malle- 
able iron  and  carbonaceous  matter,  along  with  one  to  three  per  cent,  of 
their  weight  of  carburet  of  manganese,  &c. ;  but  he  did  not  claim  the  use 
of  any  such  mixture  of  cast  and  malleable  iron  and  carbonaceous  matter, 
but  only  *^  the  use  of  carburet  of  manganese  in  any  process  for  the  con- 
version of  iron  into  cast-steel." 

It  was  admitted  on  the  trial,  that  the  defendant  had,  since  the  date 
of  the  patent,  manufactured  cast-steel,  by  using  oxide  of  manganese  and 
carbonaceous  matter  introduced  into  the  pot  at  the  same  moment  with 
the  steel ;  and  several  scientific  witnesses  gave  their  opinion  that  the 
oxide  of  manganese  and  carbonaceous  matter  so  ^introduced  p^^^^A 
would  first  form  a  carburet  of  manganese,  which  would  as  soon  ^ 
as  formed  enter  into  combination  with  the  steel,  and  that  the  oxide  of 
manganese  would  not  combine  with  the  steel  until  it  had  first  formed  a 
carburet  by  union  with  the  carbonaceous  matter.  It  seems  to  me,  there- 
fore, that  there  was  evidence  for  the  jury  of  the  defendant  having  used 
carburet  of  manganese  in  the  manufacture  of  cast-steel. 

If  the  plaintiff  had  claimed  only  the  particular  method  of  using  car- 
buret of  manganese  in  the  manufacture  of  steel,  which  is  described  in  his 
specification,  I  should  have  thought  that  the  process  adopted  by  the 
defendant  had  not  infringed  his  patent  right ;  but  his  claim  was  general, 
to  the  employment  of  carburet  of  manganese  in  preparing  an  improved 
cast-steel,  although  he  also  described,  as  indeed  he  was  bound  to  do,  the 
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mode  in  which  he  proposed  to  meet  it.  The  claim  being  general, 
and  the  eyidence  in  support  of  the  action  tending  to  show  that  the  defend* 
ant  had  used  carburet  of  manganese  in  the  manufacture  of  steel,  bj 
causing  it  to  be  first  formed  in  the  pot,  and  afterwards  mixed  with  the 
steel,  I  think  the  case  is  not  one  where  an  equivalent  has  been  used;  but 
the  thmg  itself;  and,  if  the  thing  itself  was  used,  although  the  defendant 
was  not  aware  of  it,  he  has  still  infringed  the  patent. 

In  Stevens  v.  Keating,  as  set  out  in  the  joint  appendix,(ii)  it  appears 
that  the  plaintiff  took  out  a  patent  for  making  cement  by  uniting  gypsum 
with  an  acid  and  an  alkali ;  the  defendant  made  cement  by  uniting  gyp* 
sum  with  borax.  It  was  discovered  that  borax  was  composed  of  an  acid 
and  an  alkali;  and  Lord  Gottenham  held  that  the  use  of  it  was  therefore 
an  infringement  of  the  patent. 

And,  in  the  case  of  Neilson  v.  Harford  and  others,  1  Webster's  Patent 
Cases,  p.  310  (8  M.  &  W.  806,t  S.  C),  Parke,  B.,  used  this  language : 
^yg^^  *^  If  the  ^specification  is  to  be  understood  in  the  sense  claimed  by 
-'  the  plaintiffs,  the  invention  of  heating  the  air  between  its  leaving 
the  blowing  apparatus  and  its  introduction  into  the  furnace,  in  any  way, 
in  any  close  vessel  which  is  exposed  to  the  action  of  heat,  there  is  no 
doubt  that  the  defendants'  machinery  is  an  infringement  of  that  patent, 
because  it  is  the  use  of  air  which  is  heated  much  more  beneficially,  and 
a  great  improvement  upon  what  would  probably  be  the  machine  constructed 
by  lookipg  at  the  specification  alone ;  but  still  it  is  the  application  of 
heated  air,  heated  in  one  or  more  vessels  between  the  blowing  apparatus 
and  the  furnace." 

So,  in  the  present  case,  the  claim  made  and  specified  by  the  plaintiff 
below,  is,  «« the  use  of  carburet  of  manganese  in  any  process  whereby 
iron  is  converted  ^into  cast-steel,"  and  is  not  limited  to  the  precise 
mode  of  using  it  described  in  the  specification.  There  was  evidence 
for  the  jury  that  the  defendant  below  had  used  (although  in  a  more 
beneficial  manner)  carburet  of  manganese  in  a  process  whereby  iron  was 
converted  into  steel,  and  therefore  that  the  patent  of  the  plaintiff  be- 
low had  been  infringed.  I  cannot  distinguish  the  principle  upon  which 
the  cases  cited  on  this  point  proceeded,  from  that  which  is  involved  in 
this  case.  I  feel,  therefore,  bound  to  say,  that,  in  my  judgment,  there 
was  evidence  for  the  jury  that  the  plaintiff  in  error  was  guilty  of  an 
infringement  of  the  patent  right  of  the  plaintiff  below. 

WlGflTMAN,  J. — Upon  a  careful  reconsideration  of  this  case,  I  have 
not  found  any  reason  that  has  appeared  to  roe  sufficient  to  alter  the  opi- 
nion upon  it  which  I  have  already  expressed  in  the  Court  of  Exchequer 
Chamber.  I  am,  therefore,  of  opinion,  as  before,  that  *•  looking  at  the ' 
record  as  set  forth  in  the  joint  appendix  to  the  printed  cases,  there  was 
evidence  for  the  jury  that  the  plaintiff  in  error  was  guilty  of  an  in- 

(a)  See  2  Phmipn,  333. 
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fringement  of  the  ^patent  stated  in  the  declaration,  bj  nsing  f-4,Yf;9 
oxide  of  manganese  and  carbonaceous  manner  in  the  manafacture  ^ 
of  cast-steel,  in  the  manner  in  which,  according  to  his  admission  at  the 
trial,  he  did  use  them."  And,  for  mj  reasons  for  arriving  at  this  con- 
clusion, I  beg  permission  to  refer  to  the  opinion  I  have  already  given  in 
the  court  below, — 12  Common  Bench,  647  (E.  C.  L.  B.  vol.  74), — and 
to  which  I  have  nothing  to  add. 

Maulb,  J. — My  Lords,  I  am  of  opinion  that  there  was  not  evidence 
for  the  jury  that  the  plaintiff  in  error  was  guilty  of  an  infringement 
of  the  patent,  by  using  oxide  of  manganese  and  carbonaceous  matter 
in  the  manufacture  of  cast-steel,  in  the  manner  in  which,  according  to 
his  admission  at  the  trial,  he  did  use  them. 

That  part  of  the  plaintiflF's  invention  the  infringement  of  which  is 
complained  of,  is  in  effect  described  in  the  specification  as  a  method  of 
making  an  improved  quality  of  cast-steel,  by  introducing  into  a  cruci- 
ble the  ordinary  materials  from  which  cast-steel  is  produced,  <<  together 
with  from  one  to  three  per  cent,  of  their  weight  of  carburet  of  man- 
ganese ;"  the  rest  of  the  process,  melting,  &c.,  being  the  same  as  that 
in  common  use  for  making  cast-steel.  The  specification  then  proceeds 
to  disclaim  as  part  of  the  invention  the  use  of  such  ordinary  materials, 
and  restricts  the  claim  to  « the  use  of  carburet  of  manganese  in  any 
process  for  the  conversion  of  iron  into  cast-steel." 

The  act  complained  of  as  an  infringement,  is,  the  use  of  oxide  of  man- 
ganese and  carbonaceous  matter,  by  putting  them  into  a  pot  or  crucible 
with  the  ordinary  materials,  and  then  conducting  the  process  in  the 
known  and  usual  manner.  The  question  whether  this  is  an  infringe- 
ment, depends  on  whether  the  defendant  can  properly  be  said  to  have 
used  carburet  of  manganese  in  the  sense  in  which  the  use  of  that  sub- 
stance is  claimed  *by  the  patentee,  that  is,  either  in  the  precise  r^tjeio 
manner  described  by  him  in  his  specification,  or  in  any  manner  ^ 
substantially  the  same. 

It  was  contended,  for  the  defendant  in  error  (the  plaintiff  below),  that 
the  process  of  the  defendant  below  was  substantially  the  same  as  that 
of  the  plaintiff  below.  Looking  at  the  two  processes  as  above  described, 
without  reference  to  any  evidence  respecting  them,  there  would  be  no 
doubt  that  the  defendant  below  had  not  infringed  the  patent.  The 
plaintiff  claimed  the  use  of  carburet  of  manganese ;  the  defendant  used 
oxide  of  manganese  with  carbonaceous  matter,  very  different  substances 
from  the  carburet  of  manganese,  both  in  respect  of  their  chemical  cha- 
racter, and  their  price, — the  defendant  producing  the  same  result  at  a 
much  cheaper  rate  than  the  plaintiff.  ' 

But  several  witnesses  were  called  for  the  plaintiff,  who  gave  evidence 
of  their  opinion  that  carburet  of  manganese  was  formed  in  the  defend- 
ant's process  before  the  steel  melted.  They  appear  to  have  inferred 
this  from  the  result  of  these  two  processes  bebg  the  same,  and  from 
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^he  fact  that  carbon  and  manganese,  the  substances  of  which  carbnret 
of  manganese  is  a  combination,  are  present  in  the  carbonaceona  matter 
and  the  oxide  of  manganese,  though  in  combination  with  other  sub- 
stances, and  particularly  (as  regards  the  oxide  of  manganese)  with 
oxygen,  certain  decompositions  and  combinations  taking  place  during 
the  process,  which  resulted  in  the  production  of  carburet  of  manganese 
before  the  conclusion  of  the  process.  Whether  this  be  a  correct  theory, 
is  not  now  in  question.  There  was  certainly  evidence,  such  as  should 
have  been  submitted  to  a  jury,  of  the  formation  of  carburet  of  manga- 
nese in  the  defendant's  process,  if  that  would  show  that  the  defendant 
had  used  carburet  of  manganese  so  as  to  infringe  the  patent ;  but  it 
*7'U1  ^PP®^^^  ^^  ™^>  ^^^^i  ^°  ^^®  assumption  that  carburet  *of  man- 

-'  ganese  was  formed  in  the  defendant's  process,  in  the  manner 
described  by  the  witnesses,  there  was  no  use  of  carburet  of  manganese 
by  the  drfendant  so  as  to  constitute  an  infringement  of  the  patent. 

The  whole  process  of  the  plaintiiT,  so  far  as  it  is  new,  consists  in 
patting  carburet  of  manganese  into  the  pot  with  the  usual  articles  from 
which  cast-steel  is  produced ;  and  the  whole  of  the  defendant's  process 
consists  in  a  similar  use  of  a  mixture  of  carbonaceous  matter  and  ear- 
buret  of  manganese,{a)  All  the  rest  of  both  processes  consist  in  treating 
the  substances  operated  on  in  the  way  commonly  used  by  manufacturers 
of  cast-steel.  It  seems  to  me  that  a  person  employing  the  defendant's 
process  cannot,  with  any  propriety,  be  said  to  have  used,  or  have  had, 
or  possessed,  any  carburet  of  manganese, — any  carburet  of  manganese 
which  he  has  or  uses,  is,  according  to  the  theory  of  the  witnesses, — 
which  must  be  supposed  to  be  true, — formed  and  mixed  in  a  fluid  state 
among  the  substances  in  a  crucible  at  a  great  heat.  Whether  it  could 
poasibly  be  extricated  in  a  separate  state  from  the  crucible,  does  not 
appear ;  but  it  is  certain,  that,  in  the  defendant's  process,  no  carburet 
of  manganese  is  put  into  the  pot,  and  none  taken  out. 

It  may  be  remarked  that  the  defendant's  process  does  not  consist,  as 
it  sometimes  has  been  assumed  to  do,  of  putting  into  the  crucible  two 
simple  substances,  which  in  their  combination  would  produce  carburet 
of  manganese,  but  is  of  a  much  more  complicated  description,  and, 
according  to  the  evidence,  particularly  that  of  Mr.  Cooper  and  Dr.  Ure, 
oxide  of  manganese  by  itself  would  be  destructive :  when  melted,  it 
would  combine  with  the  earth  of  the  crucible  or  pot,  and  form  a  glass, 
and  so  make  holes  in  the  crucible,  and  render  it  unserviceable ;  and  the 
oxygen  of  the  oxide  would  also  destroy  the  steel,  by  combining  with 
it,  and  converting  it  into  an  oxide  of  iron :  but,  when  the  oxide  of 
^...-  ^manganese  is  accompanied  by  carbonaceous  matter,  the  mis- 

-'  chief  is  prevented  by  means  of  the  whole  of  the  oxygen  of  the 
oxide  combining  with  the  carbon  in  the  carbonaceous  matter,  and  being 
carried  off  in  the  form  of  oxygen  gas,  so  that  there  is  no  melted  oxide 
to  combine  with  the  earth  of  the  pot,  and  no  oxygen  to  combine  with 

(a)  '•OtcitU  p/maiiyofiaM,''— Tide  pott,  p.  769. 
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Md  oxidise  and  spoil  the  steel ;  but  the  metal  of  the  oxide,  that  is,  the 
manganese,  combines  with  some  of  the  Giurbon,  and  then  acts  on  the 
ateel  in  the  same  manner  as  if  carburet  of  manganese  had  been  intro- 
dooed  at  the  beginning  of  the  process.  Supposing  this  theory  to  have 
been  formed  by  the  inventor  of  the  defendant's  process,  and  to  have  led 
him  to  it,  he  would  have  formed  a  very  bold  and  ingenious  conjecture ; 
and,  when  experiment  proved  that  the  result  was  such  as  was  expected, 
it  would  show  him  to  have  discovered  a  valuable  process,  much  more 
valuable  than,  and  totally  different  from,  that  of  putting  carburet  of 
manganese  into  the  pot.  The  theory  shows  why  and  in  what  manner 
the  defendant's  process  produces  the  same  result  as  the  plaintiff's,  by 
indicating  a  series  of  decompositions  and  new  combinations  taking  place 
in  a  certain  order  after  the  defendant  has  done  all  that  the  novelty  of 
his  process  consists  of.  This  theory  may  account  for  the  identity  of  the 
results,  but  does  not  show  that  they  are  arrived  at  by  the  same  process ; 
and  certainly  fails  to  prove  the  identity  in  form  or  substance  of  what 
the  defendant  does  when  he  puts  oxide  of  manganese  and  carbonaceous 
matter  into  the  pot,  with  what  the  plaintiff  does  when  he  puts  carburet 
of  manganese  into  it. 

Parke,  B.—- In  answer  to  the  question  proposed  by  your  Lordships, 
I  have  to  say,  that,  in  my  opinion,  there  was  no  evidence  of  infringe- 
ment to  be  submitted  to  the  jury. 

It  must  be  assumed,  in  answering  the  question,  that  *the  bill  ri^trf-^ 
of  exceptions  states  sufficient  evidence  for  the  jury,  viz.  the  opi-  ^ 
nions  of  scientific  persons,  that  carburet  of  manganese  was  formed  in 
the  process  of  melting  in  the  crucible,  and  then  combined  with  the  steel 
in  a  state  of  fusion :  and  the  question  is,  whether  this  is  such  a  use  of 
carburet  of  manganese  in  the  manufacture  of  cast-steel  as  to  be  within 
the  specification.     This  depends  upon  the  meaning  of  that  specification. 

If  it  meant,  as  argued  at  your  Lordships'  Bar,  to  comprise  every 
method  of  making  cast-steel,  so  that  carburet  of  manganese,  in  any  state 
or  condition,  should  be  present  during  the  process,  there  would  be, 
doubtless,  evidence  of  an  infringement  of  the  patent.  Whether  such 
a  specification  would  be  good,  as  describing  sufficiently  such  a  patent 
right,  or  whether  a  patent  could  be  granted  for  such  a  right,  is  another 
question,  not  necessary  to  be  considered  in  answering  your  Lordships' 
question.  But  I  am  of  opinion  that  the  patent,  as  explained  by  the 
specification,  is  not  so  extensive. 

The  language  of  the  specification,  in  the  part  on  which  this  question 
arises,  is  as  follows : — «<  Lastly,  I  propose  to  make  an  improved  quality 
of  cast-steel  by  introducing  into  a  crucible  bars  of  common  blistered 
steel,  broken,  as  usual,  into  fragments,  or  mixtures  of  cast  and  malleable 
iron,  or  malleable  iron  and  carbonaceous  matters,  along  with  from  one 
to  three  per  cent,  of  their  weight  of  carburet  of  manganese,  and 
exposing  the  crucible  to  the  proper  heat  for  melting  the  materials,  which 
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are,  when  fluid,  to  be  poured  into  an  ingot  mould  in  the  uBnal  manner ; 
but  I  do  not  claim  the  use  of  any  such  mixture  of  cast  and  malleable 
iron,  or  malleable  iron  and  carbonaceous  matter,  as  any  part  of  my 
invention,  but  only  the  use  of  carburet  of  manganese,  in  any  proeeea 
for  the  conversion  of  iron  into  cast-steel.''  And  then  it  proceeds, 
fourthly,  to  claim  « the  employment  of  carburet  of  manganese,  in  pre- 
paring an  improved  cast-steel." 

*7VI1  *It  is  clear,  in  my  opinion,  that  the  patent,  explained  by  the 
^  specification,  is,  for  the  use  of  the  metallic  substance  called 
carburet  of  manganese  already  formed  by  a  previous  process  (whether 
by  the  same  person  who  manufactures  the  steel,  or  bought  by  him  from 
another,  as  an  article  of  commerce,  is  immaterial),  a  tangible  substance 
existing  in  the  state  of  carburet  of  manganese,  and  capable  of  being 
weighed  as  such,  before  it  is  placed  in  the  ci^icible.  It  is  for  the  use 
of  such  a  substance  only. 

The  plaintiff  in  error  hleis  certainly  not  used  any  carburet  of  man- 
ganese, so  understood,  in  any  way,  either  directly  or  indirectly.  He 
has  used  materials  which,  during  the  process,  are  to  be  assumed  to  form 
for  a  time,  a  substance  in  a  state  of  fusion  formed  of  carbon  and  man- 
ganese, and  therefore  properly  called  carburet  of  manganese ;  but  that 
is  not  the  use  of  aiich  carburet  of  manganese,  nor  in  such  a  state  as  ia 
intended  by  the  specification,  and  which  alone  the  plaintiff's  patent 
protects. 

This  the  specification  distinctly  expresses.  The  substance  is  pointed 
out,  and  the  mode  of  using  it,  by  putting  a  certain  quantity,  by  weighti 
of  that  substance,  in  an  unmelted  state,  into  the  crucible.  It  is 
impossible  to  express  the  intention  of  the  patentee  in  more  distinct 
words.  I  am,  therefore,  clearly  of  opinion,  that  there  is  no  evidence 
of  a  direct  invasion. 

And  I  think,  also,  that  there  is  no  evidence  of  an  indireot  infringe- 
ment of  the  patent.  There  was  certainly  no  intention  to  imitate  the 
patented  invention ;  for,  it  is  not  stated  that  the  defendant  knew,  nor 
does  it  appear  that  any  one  knew,  before  the  patent,  nor  indeed  before 
the  alleged  infringement,  that  the  mixture  of  oxide  of  manganese  and 
coal-tar  would,  in  the  course  of  fusion,  form  carburet  of  manganesci 
and  in  that  state  combine  with  the  steel. 

^nro-t  *Iq  delivering  the  judgment  of  the  Court  of  Eikchequer,  in  a 
-^  former  action  upon  this  patent, — 13  M.  &  W.  593, f — I  stated 
the  opinion  of  the  court  to  be,  that  there  could  be  no  direct  infringe- 
ment, if  the  defendant  did  not  intend  to  imitate  at  all.  That  part  of 
the  judgment  has  been  since  justly  objected  to,  in  Stevens  v.  Keating; 
and  no  doubt  we  were  in  an  error  in  that  respect.  There  may  be  an 
indirect  infringement,  as  well  as  a  direct  one,  though  the  intention  of 
the  party  be  perfectly  innocent,  and  even  though  he  may  not  know  of 
the  existence  of  the  patent  itself.     But,   though  this  position  be 
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erroneous,  I  am  still  of  opinion  that  there  was  no  indirect  infringement 
of  the  plaintiff's  patent. 

The  patent  being  for  the  use  of  the  substance,  carburet  of  manganese, 
and  the  mode  described  %eixkg  the  patting  into  the  crucible  a  definite 
quantity  of  that  substance  with  the  steel,  it  would  be  an  indirect 
infringement,  to  use  that  substance  in  a  separate  distinct  state,  before 
or  after  the  steel  and  carbonaceous  matter  was  put  in,  or  in  a  subse- 
quent part  of  the  process.  There  is  no  evidence  of  9ueh  an  infringe- 
ment. 

But  I  am  clearly  of  opinion,  that  the  use  of  oxide  of  manganese  and 
coal-tar,  in  the  manner  adopted  by  the  defendant  below,  still  less  the 
use  of  highly  carburetted  steel,  is  no  indirect  infringement.  If  it  were 
an  indirect  infringement  of  this  patent  to  use  known  chemical  equiva- 
lents, I  think  there  is  no  evidence  of  such  an  infringement,  in  the 
proper  signification  of  those  words. 

I  entirely  agree  with  the  opinion  expressed  by  my  Brothers  Alderson 
and  Ooleridge  (reported  12  Common  Bench,  552,  549  (E.  C.  L.  B.  vol. 
74),  in  delivering  their  judgment  in  the  Exchequer  Chamber  in  this 
case. 

The  specification  must  be  read  as  persons  acquainted  with  the  subject 
would  read  it  at  the  time  it  was  made ;  and,  if  it  could  be  construed  as 
containing  any  chemical  ^equivalents,  it  must  be  such  as  are  r^rirrn 
known  to  such  persons  at  that  time ;  but  those  which  are  not  ^ 
known  at  the  time  as  equivalents,  and  afterwards  are  found  to  answer 
the  same  purpose,  are  not  included  in  the  specification.  They  are  new 
inventions. 

Now,  there  is  no  evidence  whatever,  that  oxide  of  manganese  and 
earbon  were  known  at  the  time  of  the  specification  (which,  I  agree  with 
my  two  learned  Brbthers,  Alderson  and  Coleridge,  12  Common  Bench, 
552,  549  (E.  C.  L.  R.  vol.  74),  is  the  true  time  to  be  looked  to,  and  not 
the  time  of  the  use  of  them)  to  be  an  equivalent,  for  the  purposes  of 
the  process,  to  the  use  of  carburet  of  manganese,  or  that  they  would 
form  carburet  of  manganese  at  that  stage,  which  appears  to  have  been 
essential  to  the  operation,  and  have  the  same  effect,  or  in  the  relative 
quantities,  as  stated  in  the  specification.  In  order  to  form  evidence  of 
an  infringement  of  the  patent,  it  was  essential  to  prove  such  knowledge 
by  competent  persons  at  the  time  of  the  patent,  and  not  since.  All 
this  is  a  subsequent  discovery,  for  which  the  plaintiff  below  might  have 
taken  out  a  patent ;  but  it  is  not  included  in  this  patent. 

I  will  add,  that,  even  if  the  use  of  oxide  of  manganese  and  carbon  were 
known  to  be  a  chemical  equivalent  at  the  time  of  the  specification,  I 
think  that  this  specification  would  not  include  it ;  for,  the  mode  of  user 
is  confined  to  the  particular  substance,  carburet  of  manganese,  in  aa 
unmelted  state;  and  consequently  that  there  would  have  been  no 
infringement.     But,  assuming  it  to  have  been  unknown  at  the  time  of 
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the  patent,  I  think  it  clear  it  is  not  one.  In  order  to  make  it  so,  it ' 
essential  for  the  plaintiff  below  to  have  shown,  not  merely  that  it  is 
now  known  to  chemists  that  the  Bubstancea  form  the  substance  the 
subject  of  the  patent,  bat  that  it  was  so  at  the  time  of  the  speoificatioB. 
I  am,  ^therefore,  clearly  of  opinion  that  there  was  no  evidence 
of  infringement  to  be  submitted  to  the  jury. 

Alderson,  B. — My  Lords,  I  have  already  given  my  opinion  in  this 
case,  as  it  appears  in  the  report  of  the  case  in  the  court  below,  12  Com- 
mon Bench,  552  (E.  G.  L.  R.  vol.  74).  I  entertain  the  same  opinion 
still,  and  I  have  no  reasons  worthy  of  your  Lordships'  attention  to  sup- 
port that  opinion,  in  addition  to  those  which  I  have  already  given. 

Pollock,  G.  B. — In  answer  to  the  question  proposed  by  your  Lord- 
ships to  the  judges,  I  am  of  opinion,  that,  looking  at  the  record  as  set 
forth  in  the  joint  appendix  to  the  printed  cases,  there  was  no  evidence 
for  the  jury  that  the  plaintiff  in  error  was  guilty  of  an  infringement  of 
the  patent  stated  in  the  declaration,  by  using  oxide  of  manganese  and 
carbonaceous  matter  in  the  manufacture  of  cast-steel,  in  the  manner  in 
which,  according  to  his  admission  at  the  trial,  he  did  use  them. 

The  first  question  that  presents  itself,  is,  What  is  the  plaintiff  *s  inven- 
tion ?  What  has  he  discovered  T  or,  rather.  What  invention,  discovery,  or 
process  is  protected  by  the  patent  ?  To  solve  this,  we  must  look  at  the 
title  and  specificatiou  of  the  patent.  Strictly  speaking,  nothing  k  pro- 
tected by  the  patent  that  is  not  found  in  the  specification,  either  directly 
expressed  in  terms,  or  reasonably  to  be  inferred  from  what  is  so  expressed, 
by  persons  skilled  in  the  subject  to  which  the  patent  relates.  The 
right  of  the  plaintiff  does  not  turn  upon  the  extent  of  his  claim,  but 
upon  the  communication  made  to  the  public  as  to  the  mode  of  Bcoom- 
plishing  his  object ;  and  be  has  no  right  to  claim  anythbg  but  that 
which  he  has  communicated  to  the  public,  however  large  in  pmat  of 
language  his  claim  may  appear  to  be. 

The  title  of  the  present  patent,  like  most  otliers,  merely  states,  in 
*7611  ^^^^  general  terms,  to  what  subject  it  ^relates ;  and,  as  usual, 
J  communicates  as  little  as  possible  beyond  that  matter.  It  is  in 
the  specification  (which,  while  it  creates,  also  limits,  the  rights  of  the 
patentee  under  the  patent)  that  we  must  look  for  the  true  extent  of 
those  rights. 

The  present  invention  has  four  points ;  but  it  is  with  the  fourth  alone 
that  we  have  to  deal,  and  upon  which  any  question  arises.  That  is 
stated  in  the  specification  to  be,  <«  Fouithly,  the  use  of  carburet  of  m«i- 
ganese  in  any  process  whereby  iron  is  converted  into  oast-steel."  This 
statement  does  not  in  my  opinion  give  to  the  patentee,  as  some  of  my 
learned  Brothers  seem  to  think,  the  exclusive  right  of  using  carburet 
of  manganese  in  any  and  every  possible  process,  or  in  any  and  every 
mode  of  using  it,  in  order  to  convert  iron  into  oast-steel ;  but  it  only 
gives  to  the  plaintiff  such  an  exclusive  right  as  regards  such  process  or 
processes  as  he  afterwards  further  describes,  declares,  and  makes  known 
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ibr  the  benefit  of  the  public,  and  such  other  similar  processes  as  are 
reasonably  within  the  description,  according  to  the  then  state  of  know- 
ledge ;  also  he  is  protected  against  fraudulent  imitations,  or  evasions 
.of,  or  substitutions  of  equivalents  in,  his  process  or  processes,  as  speci- 
fied. And  the  process  be  gives  to  the  public,  and  which  is  the  process 
protected  by  the  patent,  is,  mixing  from  one  to  three  per  cent,  of  car- 
buret of  manganese  with  fragments  of  common  blistered  steel,  or  mix- 
tures of  cast  and  malleable  iron,  &c.,  &c. 

Now,  the  defendant  does  not  use  carburet  of  manganese  at  all.  He 
seeks  to  obtain  the  result  by  a  process  obviously  not  the  same  as  the 
process  stated  in  the  specification.  It  is  not  described  there,  and  it  is 
not  to  be  inferred  from  the  description  that  it  is  to  be  found  there, 
according  to  the  then  state  of  knowledge  at  the  date  of  the  patent. 
There  is,  therefore,  clearly  no  direct  infringement  of  the  patent. 

*Then,  is  there  any  fraudulent  imitation,  or  evasion,  or  sub-  r^^m^o 
Btitution  of  a  chemical  equivalent,  so  as  to  create  an  indirect  '- 
'infringement  of  the  patent  ?  There  is  no  evidence  of  fraudulent  imita- 
tion or  evasion.  It  is  not  suggested  that  there  is  any  such ;  and  it  has 
not  been  suggested  by  any  of  the  counsel  that  the  case  can  be  put  upon 
that  ground.  And,  as  to  the  substitution  of  an  equivalent,  I  entirely 
agree  with  my  Brothers  Alderson  and  Coleridge  (referring  to  their  judg- 
ments as  given  in  the  Court  of  Exchequer  Chamber),  that  the  patent 
(as  explained  in  the  specification)  covers  and  protects,  not  only  the  pro- 
oese  actually  specified,  but  any  process  with  chemical  equivalents  known 
as  such  at  the  date  of  the  patent,  but  not  chemical  equivalents  disco^ 
▼ered  afterwards ;  for,  this  would  be  giving  the  patentee,  not  only  the 
benefit  of  his  own  discovery,  but  the  benefit  of  the  discoveries  of  other 
persons  subsequently  to  the  date  of  the  patent.  The  process  used  by 
the  defendant  was  not  known  as  a  chemical  equivalent  at  the  date  of 
the  patent.  If  it  was  known,  the  plaintiflf  was  guilty  of  a  fraud  on  the 
public  in  concealing  it,  and  in  omitting  to  mention  it  as  a  better  and 
cheaper  method  of  accomplishing  his  object.  But,  as  against  the  plain- 
tiff, it  must  be  taken  that  it  was  not  known ;  and,  indeed,  the  evidence 
clearly  shows  that  it  was  not  known.  Then,  assuming  it  to  be  a  chemical 
equivalent  (which  after  all  is  only  a  matter  of  conjecture,  by  chemical 
witnesses  speculating  what  may  occur  in  the  inside  of  a  red-hot  crucible), 
it  is  not  a  chemical  equivalent  that  was  known  to  scientific  persons  at 
the  date  of  the  patent ;  and  it  stands,  therefore,  on  the  footing  of  an 
entirely  new  discovery,  and  therefore  the  use  of  it  is  not  an  indirect 
infringement  al  the  plaintiff's  patent.  The  consequence  is,  there  is  no 
evidence  of  any  infringement  of  any  sort,  direct  or  indirect. 

I  would,  however,  add  (as  has  been  ahready  mentioned  by  one  of  my 
learned  Brothers),  that  it  appears  to  me  a  *very  mcorrect  expres-  r^iYfiS 
sion  to  speak  of  the  defendant's  process  as  the  substitution  of  a  '- 
chemical  equivalent.    The  defendant  does  not  use  the  plaintiff's  process, 
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sabstituting  a  chemical  equivalent  for  that  which  the  plaintiff  uses,  bm 
he  appears  to  me  to  use  a  different  process  altogether. 

The  above  opinions  were  ordered  to  be  printed,  and  the  House  ad* 
jonrned  the  consideration  of  the  question  until  the  present  session, 
when  their  decision  was  pronounced  as  follows : — 

Lord  Granworth,  C. — My  Lords,  this  case  arises  upon  a  writ  of 
error  brought  upon  a  judgment  of  the  Court  of  Exchequer  Chamber, 
by  which  that  court  awarded  a  venire  de  novo. 

The  defendant  in  error,  Heath,  who  was  the  plaintiff  below,  brought 
an  action  against  Unwin,  the  plaintiff  in  error,  for  an  infringement  of 
his  patent.  The  declaration  states  the  grant  of  letters-patent  for  an 
improvement  in  the  manufacture  of  iron  and  steel.  The  patent  was 
granted  upon  condition  of  enrolling  the  specification  within  six  calendar 
months ;  and  the  declaration  states  that  the  plaintiff  below  did  enrol 
the  specification  accordingly.  It  then  states  the  infringement  by  the 
defendant  Unwin,  and  claims  damages 

To  this  declaration  there  were  several  pleas.  The  only  plea  that  we 
need  consider  is  the  plea  of  Mr.  Unwin,  of  not  guilty, — that  he  has 
not  infringed  the  letters-patent. 

At  the  trial,  the  plaintiff  gave  in  evidence  the  specification,  by  which 
he  claimed  as  part  of  his  invention,  as  follows  :•— «<  Lastly,  I  propose 
to  make  an  improved  quality  of  cast-steel,  by  introducing  into  a  cruci- 
ble bars  of  common  blistered  steel  broken  as  usual  into  fragments,  or 
mixtures  of  cast  and  malleable  iron,  or  malleable  iron  and  carbonaceous 
i^fr^An  matters,  along  with  from  one  *to  three  per  cent,  of  their  weight 
-^  of  carburet  of  manganese,  and  exposing  the  crucible  to  the  pro- 
per heat  for  melting  the  materials,  which  are,  when  flaid,  to  be  poured 
into  an  ingot-mould  in  the  usual  manner.  But  I  do  not  claim  the  use 
of  any  such  mixture  of  cast  and  malleable  iron,  or  malleable  iron  and 
carbonaceous  matter,  as  any  part  of  my  invention,  but  only  the  use 
of  carburet  of  manganese  in  any  process  for  the  conversion  of  iron  into 
cast-steel." 

The  question  is,  whether  there  was  evidence  that  the  defendant  in- 
fringed that  part  of  the  plaintiff's  invention. 

Now,  carburet  of  manganese  is  a  metallic  substance,  stated  by  on« 
of  the  witnesses  to  be  of  the  value  of  7s.  or  8s.  per  lb.  Specimens 
were  produced  to  your  Lordships.  There  was  no  evidence  that  this 
substance  was  ever  used  by  the  defendant:  indeed,  it  certainly  was 
not.  But  there  was  evidence,  or,  ratfa^,  it  was  admitted  by  the  de- 
fendant, that  he  used  oxide  of  manganese  and  carbonaceous  matter. 
The  admission  is  as  follows : — <<  Upon  the  trial  of  the  said  issues,  it  was 
admitted  between  the  plaintiff  and  the  defendant,  that,  since  the  date 
of  the  patent,  the  defendant  had  manufactured  cast-steel,  by  using 
oxide  of  manganese  and  carbonaceous  matter,  introduced  into  the  pot 
at  the  same  moment  with  the  steel ;  the  said  three  ingredients,— -oxide 
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of  manganese,  carbon  aceons  matter,  and  steel, — ^being  introduced  all 
at  once,  bat  each  of  the  said  ingredients  being  at  the  time  of  such 
introduction  separate  and  apart  from,  and  not  in  combination  with,  any 
of  the  others."  The  question  is,  whether  this  was  substantially  the 
use  of  the  substance  described  in  the  specification  as  carburet  of  man- 
ganese. 

The  evidence  showed  that  carburet  of  manganese  was  produced  by 
lining  melting-pots  with  charcoal,  mixing  oxide  of  manganese  with 
coal-tar,  then  putting  it  into  '''the  pot,  and  exposing  it  to  ex-  r^iirgr 
oessive  heat.  There  was*  evidence  to  show,  that,  for  a  short  time  ^ 
after  the  date  of  the  patent,  the  plaintiff  below  used  the  carburet  of 
manganese  in  the  manufacture  of  steel  in  the  mode  described  in  his 
specification ;  but  that  it  was  soon  discovered  by  his  workmen  that  the 
same  result  might  be  attained  by  using,  instead  of  the  carburet  of  man- 
ganese, the  substances  by  means  of  which  that  carburet  was  obtained, 
i.  e.j  by  placing  in  the  melting-pot  together  with  the  steel  while  it  was 
in  the  process  of  being  melted,  a  paste  made  with  coal-tar  and  oxide 
of  manganese.  The  evidence  went  further  to  show  that  the  chemical 
effect  of  this  use  of  the  paste  would  be  to  generate,  in  the  process  of 
melting,  carburet  of  manganese  in  a  fluid  state,  which  would  then  unite 
with  the  melted  or  melting  steel,  and  so  produce  results  the  same  as 
had  flowed  from  the  use  of  the  solid  carburet.  The  witnesses  stated, 
that,  after  this  discovery  had  been  made,  the  use  of  the  solid  metallic 
carburet  was  altogether  discontinued, — as  must  obviously  be  the  case, 
the  cost  of  a  pound  of  the  paste  being  only  about  three  farthings,  and 
the  process  being  therefore  at  once  far  less  expensive  and  more  simple. 
The  substances  which  the  defendant  admitted  he  had  used,  that  is, 
oxide  of  manganese  and  carbonaceous  matter,  were  in  fact  the  same  as 
the  paste  used  by  the  plaintiff.  And  the  question,  therefore,  was, 
whether  the  use  of  the  two  substances  of  which  the  paste  was  composed, 
was  the  same  thing  as  the  use  of  the  carburet. 

The  learned  judge  at  the  trial  held  that  it  was  not,  and  thereupon 
directed  the  jury,  that  the  evidence,  even  if  believed  by  them,  would  not 
entitle  the  plaintiff  to  a  verdict.  To  this  direction  the  plaintiff  excepted : 
and,  the  bill  of  exceptions  having  been  argued  before  the  Court  of  Exche- 
quer Chamber,  four  out  of  the  six  judges  by  whom  the  case  was  heard  dis- 
agreeing with  the  law  as  *laid  down  at  the  trial,  the  exceptions  r^^rgg 
were  allowed,  and  a  venire  de  novo  was  awarded.  ^ 

The  defendant  below  then  brought  the  matter  by  writ  of  error  to  this 
House :  and  the  question  was  elaborately  argued,  at  the  close  of  the  last 
session  of  parliament,  at  your  Lordships'  Bar,  when  we  had  the  benefit 
of  the  assistance  of  eleven  of  the  judges,  whose  opinions  have  ]teen 
printed,  and  are  now  before  your  Lordships.  Seven  of  the  judges  con- 
curred with  the  judgment  of  the  Exchequer  Chamber,  and  four  disagreed* 
Mr.  Justice  Coleridge,  one  of  the  two  judges  who  were  in  the  minority  in 
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the  Exchequer  Chamber,  was  not  present  at  the  argument  in  this  House, 
and  we  are  not  therefore  able  to  say  whether  he  would  have  adhered  to 
his  former  opinion  or  not. 

In  this  conflict  of  opinions,  the  duty  devolyes  upon  us  of  finally 
deciding  the  question. 

My  Lords,  I  confess,  that,  after  anxiously  considering  the  case,  my 
judgment  coincides  with  that  of  the  minority  of  the  learned  judges. 

The  invention  for  which  the  patent  was  granted,  was,  according  to  the 
language  of  the  specification,  a  mode  of  ^^  making  an  improved  quality 
of  steel,  by  introducing  into  a  crucible  bars  of  common  blistered  steel 
along  with  from  1  to  8  per  cent,  of  their  weight  of  carburet  of  manganese.*' 
It  is  certain  that  this  process  was  not  adopted  by  the  defendant.  He 
never  used  such  a  substance  as  carburet  of  manganese  at  all.  And  if, 
therefore,  what  he  did  amounted  to  a  violation  of  the  patent,  it  must  be 
because  he  used  a  substance  or  a  combination  of  substances,  which,  in  the 
process  of  fusion,  generated  carburet  of  manganese ;  so  that  he  indirectly, 
though  not  directly,  used  the  substance  on  the  use  of  which  the  plain- 
tiff's invention  was  founded. 

It  must,  I  think,  be  assumed,  that,  in  the  course  of  the  process 
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adopted  by  the  defendant,  carburet  of  ^manganese  in  a  liquid 


state  was  generated.  There  was  evidence  from  which  the  jury 
might  reasonably  infer  such  to  be  the  case :  and,  if  the  use  of  substances 
thus  producing  carburet  of  manganese  in  a  state  of  fusion  was  a  violation 
of  the  plaintiff's  patent,  the  learned  judge  at  the  trial  ought  not  to  have 
told  the  jury,  as  he  did,  that  there  was  no  evidence  on  which  they  could 
find  a  verdict  for  the  plaintiff. 

But  I  think  that  the  use  of  substances  thus  producing  carburet  of  man- 
ganese in  a  state  of  fusion,  was  no  violation  of  the  patent.  The  substance 
for  the  use  of  which  (inter  alia)  the  patent  was  granted,  was,  a  solid 
metallic  substance  capable  of  being  broken  into  fragments  and  weighed; 
so  that  certain  definite  quantities  might  be  put  into  the  crucible  with  the 
steel.  There  is  no  evidence  whatever  tending  to  prove,  that,  at  the  date 
of  the  patent,  it  was  known  to  persons  acquainted  with  the  subject  of 
manufacturing  steel,  that  coal-tar  and  oxide  of  manganese  would  be  a 
chemical  equivalent  for  the  carburet  of  manganese  claimed  by  the  plain- 
tiff. Indeed,  it  is  obvious  that  the  discovery  of  such  an  equivalent 
was  made  after  the  use  of  the  carburet  as  a  distinct  metallic  substance 
had  been  some  short  time  in  operation.  It  was  itself  a  most  valuable 
discovery,  and  would  have  legitimately  formed  the  subject  of  a  new 
patent.  The  costly  nature  of  the  substance  claimed  in  the  patent  might, 
and  probably  would,  have  prevented  its  use  altogether.  And  if,  at  the 
date  of  the  specification,  it  was  known  to  the  plaintiff,  that,  by  the  use 
of  two  common  substances  well  known  in  commerce,  more  than  one 
hundred-fold  cheaper  than  carburet  of  manganese,  the  same  results  pre- 
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cisely  would  be  obtained  as  by  the  use  of  that  material,  the  specification 
woald  have  been  bad,  as  not  truly  disclosing  the  inrention. 

On  the  short  ground,  therefore,  that  the  invention  claimed  is  for  the 
use  of  a  particular  metallic  substance,  *  viz.  carburet  of  manganese,  r^irgo 
in  certain  definite  proportions  according  to  the  weight  of  the  steel 
under  fusion,  and  that  no  such  substance,  nor  any  equivalent  for  it,  known 
to  be  such  at  the  date  of  the  specification,  was  used  by  the  defendant,  I 
think  that  there  was  no  evidence  of  infringement ;  so  that  the  ruling  of 
the  learned  judge  at  the  trial  was  correct. 

I  therefore  think  that  there  ought  to  be  judgment  for  the  plaintiff  in 
error ;  and  I  shall  move  your  Lordships  accordingly. 

Lord  Brougham. — My  Lords,  in  this  case  the  question  was  respecting 
the  infringement  of  a  patent  the  specification  of  which,  taken  with  the 
patent  itself  (which  title,  as  one  of  the  learned  judges  observed,  gives  as 
little  information  as  possible  prior  to  the  publication  of  the  specification), 
showed  that  the  invention,  the  infringement  of  which  is  complained  of  in 
the  action  now  brought  to  your  Lordships'  Bar,  consists  of  exposing,  with 
from  one  1  to  3  per  ce^t.  of  their  weight  of  carburet  of  manganese,  frag- 
ments of  iron  in  a  crucible,  at  the  proper  heat  for  melting  the  materials. 
And  the  disclaimer  of  the  patentee  states  that  he  does  not  ''  claim  the 
use  of  any  such  mixture  of  cast  and  malleable  iron,  or  malleable  iron 
and  carbonaceous  matter,  as  any  part  of  his  invention ;  but  only,"— ^nd 
here  is  the  gist  of  the  invention,  as  specified, — ^^  the  use  of  carburet  of 
manganese  in  any  process  for  the  conversion  of  iron  into  cast-steel." 
Then  he  proceeds,  in  the  last  place,  to  claim  the  employment  of  carburet 
of  manganese  in  preparing  an  improved  cast^steel. 

The  question,  therefore,  is,  whether  there  was  here  evidence  to  go  to 
the  jury  of  an  infringement  of  the  right  granted  by  this  patent,  by  the 
defendant  below,  the  plaintiff  in  error,  by  the  use,  not  of  carburet  of 
manganese,  but  of  oxide  of  manganese  and  carbon,  ^which  it  was 


contended  was  equivalent  to  using  carburet  of  manganese,  inas- 
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much  as  carburet  of  manganese  is  admitted  to  be  a  compound  of  car* 
bonaceous  matter  (or,  call  it  carbon)  and  manganese,  and  oxide  of  man- 
ganese containing  manganese  and  carbon  exhibited  to  that  oxide  of 
manganese,  and,  uniting  with  the  manganese,  forming  carburet  of  man- 
ganese,— ^it  is  contended  for  the  plaintiff  below,  the  defendant  in  error 
here,  that  the  employment  of  carbon,  or,  rather,  of  carbonaceous  matter 
(for,  when  we  speak  of  carbon,  we  speak  of  an  ideal  substance  rather 
than  of  any  matter  actually  existing  in  nature),  of  matter  containing  the 
carbonic  principle,  in  combination  with  oxide  of  manganese,  says  the 
evidence, — upon  which  I  shall  say  a  word  presently, — at  the  instant  of 
fusion,  at  the  instant  of  the  entering  of  the  iron  into  combination  with 
tJie  other  matters,  forms  carburet  of  manganese*  And  this,  it  is  said,  is 
equivalent  to  the  employment  of.  carburet  of  manganese  in  the  process, 
and  consequently  is  an  infringement  of  this  patent. 
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The  qaestion  is,  whether  that  oaght  to  have  gone  to  the  jury  as  evi* 
dence  of  the  infringement  of  the  patent.  I  am  of  opinion  that  it  ought 
not  so  to  have  gone  to  the  jury,  because  it  was  not  an  infringement  of 
the  patent. 

I  agree  with  what  my  noble  and  learned  friend  has  said  as  to  the  ob- 
ligations we  are  under  to  the  learned  judges, — which  would,  no  doubt, 
appear  to  be  still  greater,  though  not  in  reality  so  (for,  what  I  am  about 
to  say  does  not  detract  from  the  value  of  their  opinions),  if  no  such 
gross  error  had  occurred  in  the  statement  of  the  opinion  of  one  of  the 
learned  judges,(a)  as  that  of  putting  <<  carburet  of  manganese*'  (which 
is  clearly  a  blunder),  instead  of  (^  oxide  of  manganese."  In  the  11th 
^'TTO!  ^^^'^  ^^  ^^^  printed  opinions  of  the  learned  judges,  '''Mr.  Justice 
-'  Maule  says :  ^<  The  whole  process  of  the  plaintiff  (that  is,  the 
defendant  in  error),  so  far  as  it  is  new,  consists  of  putting  carburet  of 
manganese  into  the  pot  with  the  usual  articles  from  which  cast-steel  is 
produced ;  and  the  whole  of  the  defendant's  process  (that  is,  the  plain- 
tiff in  error)  consists  in  a  similar  use  of  a  mixture  of  carbonaceous 
matter  and  carburet  of  manganese."  Past  all  doubt,  if  this  process 
consisted  of  a  superfluous  mixture,  but  still  a  mixture,  of  carbonaceous 
matter  with  carburet  of  manganese,  that  would  be  an  infringement  of 
the  patent.  But  it  clearly  must  be  meant,  «  a  mixture  of  carbonaceous 
matter  and  oxide  of  manganese."  It  is  perfectly  absurd  to  suppose 
that  it  could  mean  anything  else.  I  mention  that  in  passing,  because 
it  is  doing  great  injustice  to  my  right  honourable  and  learned  friend,  Mr. 
Justice  Maule,  to  suppose  that  he  meant  to  state  anything  so  utterly 
inconsistent  with  his  whole  argument.  Probably  it  is  the  printer's  mis- 
take, he  having  put  <<  carburet"  instead  of  «« oxide"  of  manganese. 

Then,  the  question  is,  whether  that  mixture  of  two  substances,  viz., 
carbonaceous  matter  and  oxide  of  manganese,  and  of  which  it  is  possi- 
ble that  carburet  of  manganese  may  be  formed,  and  out  of  which,  say 
some  of  the  witnesses,  scientific  men,  it  u  formed,  in  a  crucible,  at  the 
instant  of  the  union  of  the  matter  of  iron  with  the  other  matters ;  at 
the  instant,  as  it  were,  of  the  nascent  state  (if  I  may  so  speak, — using 
a  well-known  chemical  expression)  of  the  compound  of  cast-steel,  this 
mixture  takes  place,  and  carburet  of  manganese,  say  those  witnesses, 
is  formed.  I  confess  that  I  very  much  lean  towards  the  doubt  upon  this 
subject  which  is  expressed  by  the  learned  Chief  Baron,  who  says  that 
he  can  hardly  see  how  those  learned  and  experienced  witnesses  could 
look  into  the  red-hot  crucible  in  order  to  discover  that  it  was  at  that 
ii.ffff^'^  particular  instant  of  time  that  the  union  *took  place,  and  that 
^  the  materials  of  carburet  of  manganese  did  form  actually  car- 
buret of  manganese,  so  as  to  make  it  in  fact  true  that  carburet  of  man- 
ganese was  formed  in  the  melting-pot  at  the  instant  of  the  union  of  the 
ferruginous  matter  with  the  manganese. 

(a)  Mr.  Justice  Masle,  uU,  p.  754. 
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But,  however,  I  pass  that  by,  because,  be  that  as  it  may;  supposing 
it  to  be  true,  which  I  gravely  doubt,  that  any  one  could  form  any  satis- 
factory opinion  upon  it, — supposing  it  to  be  true,  that,  eo  instanti  of 
the  combination  of  the  ferruginous  matter  with  the  manganese,  carbu- 
ret of  manganese  was  formed  by  the  fusion  of  those  substances  together, 
the  carbonaceous  matter  and  the  oxide  of  manganese,  from  which  might 
come, — and  we  will  take  it  for  granted  did  come, — the  material  of  car- 
buret of  manganese,  the  union  of  these  materials  consequently  making 
carburet  of  manganese  in  the  operation ;  I  say,  be  that  so,  admitting 
all  this, — and  it  is  a  somewhat  liberal  admission,  in  my  apprehension, 
to  the  argument  for  the  defendant  in  error, — but,  admitting  this  in 
favour  of  the  infringement,  I  still  hold  that  there  is  here  no  infringe- 
ment ;  for,  the  process  claimed,  is,  making  cast-steel,  by  exhibiting  to 
the  iron  in  fragments  from  1  to  3  per  cent,  of  carburet  of  manganese. 

Now,  as  my  noble  and  learned  friend  has  well  observed,  carburet  of 
manganese  is  a  known  substance,  an  article  of  commerce,  known  in  the 
shops  as  such,  and  bearing  a  particular  price,  a  price  incomparably  dif- 
ferent from  the  price  of  the  other  articles  now  in  question.  But,  are 
you  to  hold,  as  a  general  principle  to  be  maintained,  that  whoever  ob- 
tains a  grant  of  a  patent,  a  grant  of  a  monopoly  for  the  use  in  any 
process  of  any  substance,  is  protected  by  that  grant  from  any  attempt 
on  the  part  of  any  person,  or  any  successful  process  on  the  part  of  any 
person,  to  attain  the  same  object,  by  using,  not  that  substance  for  the 
use  of  which  he  has  obtained  the  patent,  not  that  substance  the  use  of 
which  in  the  ^process  constitutes  his  monopoly,  and  is  the  mono-  i-j^^iyn 
poly  granted  to  him  by  the  patent,  but  the  component  parts  or  '- 
elements  of  that  substance, — those  parts  of  which  that  substance,  when 
analyzed,  is  found  to  consist, — those  parts  out  of  which  you  might 
synthetically,  by  a  reversed  process,  compound  that  substance, — is  it  to 
be  said  that  the  patent  right,  the  monopoly,  extends  to  that,  and  that 
any  use  of  the  materials  of  which  that  substance  may  be  compounded, 
is  therefore  an  infringement  of  the  patent  ?  I  cannot  go  so  far  as  that ; 
iior  do  I  see  that  any  of  the  authorities  cited  go  so  far  as  that. 

I  come  at  once  to  the  case  which  is  chiefly  relied  upon,  viz.  Stevens 
».  Keating,  which  came  before  Lord  Cottenham,  in  which,  the  patent 
being  for  making  cement  by  uniting  gypsum  with  an  acid  and  an  alkali, 
the  defendant  made  cement  (which  was  the  alleged  infringement)  by 
uniting  gypsum  with  borax ;  and,  it  being  discovered  that  borax  was 
composed  of  an  acid  and  an  alkali.  Lord  Cottenham  held,  that  uniting 
gypsum  with  borax  was  uniting  gypsum  with  an  acid  and  an  alkali,  and 
that  consequently  there  was  an  infringement  of  the  patent  which  was 
granted  for  gypsum  united  with  an  acid  and  an  alkali. 

Now,  I  will  not,  at  present, — because  I  do  not  think  it  at  all  neoes- 
sary,— express  any  doubts  upon  the  soundness  of  the  view  there  taken 
by  Lord  Cottenham.     But  I  wnll  ask  what  Lord  Cottenham  would  have 
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said,  if  the  conrerse  bad  been  tbe  case, — which  would  bring  us  nearer 
to  the  present  case.  What  Lord  Cottenham's  judgment  in  that  case 
would  hare  been,  does  not  appear  certainly  upon  the  account  that  I 
have  seen  of  the  judgment  on  the  case  before  him.  But  I  verj  much 
question  whether  his  judgment  would  have  been  in  the  affirmative,  upon 
the  question  of  infringement  or  no  infringement,  if,  instead  of  the 
*77^1  patent  being  for  uniting  *gypsum  with  an  acid  and  an  alkali,  the 
•^  patent  had  been  for  making  cement  by  uniting  gypsum  with 
borax, — and,  it  being  found  that  borax  was  compounded  of  an  acid  and 
an  alkali,  it  then  had  been  contended  that  any  compounding  of  an  acid 
and  an  alkali  was  an  infringement  of  the  patent,  inasmuch  as  the  ma- 
terials of  borax  being  an  acid  and  an  alkali,  and  the  patent  being  for 
combining  an  acid  and  an  alkali  with  gypsum  to  make  cement,  there- 
fore there  was  an  infringement.  In  my  opinion,  the  proposition 
affirmed  by  Lord  Cottenham,  in  this  decision,  would  not  at  all  lead,  by 
any  necessity  whatever,  to  giving  a  similar  decision  upon  the  converse, 
where  the  case  was  such  as  I  have  just  supposed. 

Now,  just  let  us  consider  how  far  this  doctrine  will  hold.  We  will 
take  an  example, — you  might  refer  to  almost  any  matter  of  chemical 
compound,  any  case  of  elective  attraction,  and  more  particularly  any 
case  coming  near  the  present  case,  of  double  elective  change.  You 
might  refer  to  almost  any  one  to  illustrate  it.  I  only  refer  to 
examples  by  way  of  illustration ;  and  I  am  about  to  refer  to  facts  per- 
fectly notorious  to  all  persons  however  moderately  acquainted  with 
chemical  science.  Take  this  case : — Glauber  salts  is  a  perfectly  well- 
known  compound  of  what  is  now  called  sulphate  of  soda,  which  is  a 
well-known  compound  of  sulphuric  acid  (formerly  called  oil  of  vitriol) 
and  soda.  Suppose  a  patent  had  been  taken  out  for  the  use  of  glauber 
salts  in  the  manufacture  of  any  patent  medicine,  and  suppose,  that, 
instead  of  using  glauber  salts,  a  person  who  was  minded  by  a  different 
process  to  arrive  at  the  same  kind  of  medicine,  had  betaken  himself 
to  another  process  founded  upon  'the  fact  of  the  compostion  of  glau- 
ber salts  being  of  that  acid  and  that  alkali,  and  supposing  he  had 
taken,  I  will  not  say  an  acid, — though  I  might  take  the  instance 
of  an  acid, — but,  supposing  he  had  described  his  newly-invented 
*7741  ^^^^  ^^  composed  of  soda  and  other  materials  *(which  we  are 
^  to  suppose  to  be  analogous  to  the  steel  used  in  this  case),  that 
the  other  material  of  his  drug  had  been  ardent  spirits,  naptha,  or 
alcohol,  or  any  other  matter  of  that  sort,  and  that  he  had  exhibited  to 
that  sulphuric  acid, — in  that  case,  I  should  say,  that  although  sulphuric 
acid  exhibited  to  the  mixture  of  alcohol  and  soda  would  lead  probably 
to  the  formation  of  vitriolic  ether,  sulphuric  ether,  in  one  respect,  but 
would,  there  can  be  very  little  doubt,  in  another  respect,  produce  sul- 
plate  of  soda,  I  do  not  think  that  that  would  have  been  an  infringement 
of  the  patent.    A  very  bad  drug  in  all  probability  would  be  produced, 
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and  probably  its  use  would  give  considerable  confirmation  to  the  jocose 
answer  once  made  by  a  friend  of  onrs  at  the  Bar  to  a  medical  man,  who, 
complaining  that  he  had  been  engaged  in  law  proceedings,  said  he  did 
not  find  that  our  profession  made  angels  of  men:  («No,  but  yours 
does,"  said  the  learned  counsel ;  <<  that  is  the  difference  between  our 
professions ;"  the  one  does  not  improve  their  character  here,  but  the 
other,  according  to  his  idea,  had  a  tendancy  to  remove  them  from 
hence  to  another  state  of  existence.  Probably  this  drug  which  I  am , 
supposing  to  be  made,  would  very  much  tend  to  produce  that  effect. 

But  I  will  now  take  another  case.  Supposing,  instead  of  exhibiting 
sulphuric  acid  to  soda  and  alcohol,  and  thereby  getting  glauber  salts  in 
one  way  or  another,  it  had  been  an  exhibition  to  alcohol  of  sulpburet 
of  soda,  that  is  to  say,  a  compound  of  sulphur  and  soda,  and  that  that 
sulpburet  of  soda,  with  the  alcohol,  had  been  exposed  to  heat :  I  will 
suppose  such  a  blast  of  hot  air,  or  the  flame  of  a  blow-pipe,  driven 
upon  the  sulpburet  of  soda  as  should  produce  combustion  of  the  sul- 
phur, and  consequently  give  rise  to  the  formation  of  sulphuric  acid, 
and,  the  soda  being  present,  of  sulphate  of  soda :  can  anybody  say  that 
that  would  have  been  an  *infringement  of  the  patent,  which  was  r^tn'Trt 
a  patent  for  the  exhibition  of  glauber  salts  merely,  because,  by  *- 
the  elective  attraction  of  the  substances  exhibited  to  one  another,  the 
combustion  of  the  sulphur  had  given  rise  to  sulphuric  acid,  and  the  sul< 
phuric  acid  had  united  with  the  soda,  and  produced  sulphate  of  soda, 
which  is  equivalent  to  glauber  salts  ?  The  answer  to  that  would  be. 
The  patent  is  for  glauber  salts :  we  are  told  by  this  specification  that 
the  process  is,  to  exhibit  glauber  salts  for  making  the  medicine  in  ques- 
tion.  The  party  wishing  to  use  the  invention,  and  to  infringe  it,  or  to 
do  what  was  alleged  to  be  an  infringement  of  it,  would  have  said,— 
<«  No.  J.  cannot  use  glauber  salts ;  I  know  that  well  enough,  because 
the  specification  claims  the  exclusive  use  of  glauber  salts :  but  I  am  not 
excluded  from  using  sulphur ;  I  am  not  excluded  from  using  soda ;  I 
am  not  excluded  from  mixing  sulphur  and  soda  together  with  alcohol, 
and  combining  them  with  the  oxygen  of  the  atmosphere,  in  order  to 
get  sulphuric  acid,  and  thereby  to  make  something  of  the  same  sort  as 
the  medicine  in  question :  I  am,  therefore,  free  to  do  that,  though  I 
am  not  free  to  use  glauber  salts." 

I  will  suppose  the  same  thing  precisely  in  another  case, — as  to  nitre. 
Suppose  an  invention  of  gunpowder.  In  the  specification,  you  take  so 
many  parts  of  nitre,  and  so  many  parts  of  carbonaceous  matter,  and  so 
many  parts  of  sulphur,  and  mix  them  all  together.  If  a  person,  instead 
of  that,  were  to  use  that  out  of  which  nitre  is  made, — ^if  he  were  to  take 
some  compound  of  potash,  say  muriate  of  potash  (the  old  name  of  which, 
I  think,  was,  sal  febrifugium),  and  be  were  to  exhibit  to  muriate  of 
potash  that  which  contains  nitrous  acid,  the  nitrous  acid,  or  nitric  acid, 
having  a  stronger  affinity  for  potash  than  muriate  of  potash  has,  the 
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ttrtrio  acid  exhibited  to  the  nmriAte  of  potaeh  would  anquestionably: 
*77f;i  P^^^^®^  nitrate  of  potash.  That  k  a  single  eleotive  attraction^ 
-■  '*'Bat  yon  must  take  «the  osee  of  a  double  elective  exchange,  by 
taking  nitrate  of  ammonia,  or  some  other  oomposition  ist  nitric  acid,  or 
some  other  basis,  and,  exhibiting  that  compositioii  to  mnriate  of  potash, 
and  thereby  by  a  doable  elective  exchange  yon  may  make  the  ni^o 
acid  take  possession  of  the  potash,  and  precipitate  muriatic  acid,  so 
as  to  create  nitrate  of  potash, — would  any  one  say  that  that  was  an 
infringement  of  a  patent  which  consisted  in  using  nitre,  carbon,  and 
sulphur  T    It  is  perfectly  clear  that  it  would  be  no  such  thing. 

My  Lords,  I  am  quite  aware,  that,  with  respect  to  all  these  cases 
which  one  may  put,  it  may  be  said,  this  is  to  a  certain  degree  idem  per 
idem.  I  deny  that.  I  do  not  think  it  is  so :  but,  at  all  events,  this 
tends  to  illustrate  the  proposition  with  which  we  are  now  concerned. 

I  have  to  add,  my  Lords,  that,  in  one  or  two  observations  of  the 
Lord  Chief  Baron,  I  entirely  concur.  I  particularly  speak  of  one,  in 
which  I  take  precisely  the  same  view  with  him ;  that  is,  his  last  remark 
as  to  chemical  equivalents.  I  am  of  the  same  opinion  with  him,  that 
the  defendant  does  not  use  the  plaintiff's  procsss,  substituting  a  chemical 
equivalent. 

My  Lords,  I  am  therefore  very  decidedly  of  opinion  that  this  judg* 
ment  cannot  stand,  as  I  must  say,  with  the  greatest  respect  for  the 
learned  judges,  I  have  been  throughout  the  whole  of  the  argument,  from 
the  moment  that  I  first  apprehended  what  the  point  was  that  was  under 
dbcussion  at  the  Bar.  I  never  could  entertain  any  doubt ;  though  I 
was  a  little  shaken  at  first  by  the  case  before  Lord  Gottenham,  to  which 
I  have  adverted,  till  I  came  to  look  at  it  a  little  more  closely.  But, 
even  if  it  were  necessary  to  overrule  that  case  of  Stevens  v,  Keating,  I 
should  be  prepared  to  say  that  I  do  not  go  along  with  Lord  Cottenham 
„,,^,^-^  in  that  decision :  *but,  at  the  same  time,  I  am  perfectly  clear 
-^  that  it  is  not  at  all  applicable  to  this  case.  I  expressed  grave 
doubts  as  to  its  soundness ;  but  I  am  equally,  or  more,  clear,  that  what 
he  laid  dowi>  in  that  case  would  not  apply  to  this  case,  and  ought  not 
to  weigh  in  the  decision  here.  Therefore  I  am  clearly  of  opinion,  with 
my  noble  and  learned  friend,  and,  I  am  sorry  to  say,  with  the  minority 
of  the  learned  judges,  that  this  judgment  cannot  stand,  but  that  judg- 
ment ought  to  be  given  for  the  plaintiff  in  error. 

Judgment  for  the  plaintiff  in  error. 


I 


If  an  invention  is  an  improvement  in  C.  Kep.  196.  And  see  the  cases  which 
'  the  principle  of  a  machine  for  which  a  have  been  decided  in  regard  to  the  in- 
patent  has  been  granted,  it  is  not  a  fringement  of  Woodworth's  Planing 
violation  of  the  patent ;  if  it  is  an  im-  Machine :  Woodworth  v.  Wilson,  4 
provement  in  the  form,  it  is  such  a  Howard  S.  G.  Rep.  712;  Oibson  v. 
violation:  Park  v.  Litde,  2  Wash.  C.  BettS;  1  Blatoh.  G.  G.  Rep.  168;  Yaa 
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Hook  V,  Pendleton,  Ibid.  187 ;  Gibson 
V,  Van  Bresor,  Ibid.  582;  Brooks  v. 
Fiske,  15  Howard,  S.  C.  212. 

Where  a  person  held  a  patent  for 
an  improyement  in  making  friction 
matches,  the  invention  being  only  a 
new  combination  of  old  materials  be- 
fore in  use,  consisting  of  a  composition 
formed  of  phosphorus,  with  the  earthy 
material  and  the  glutinous  substance 
only,  without  the  presence  of  chlorate 
of  potash  or  of  any  other  like  objection- 
able ingredient;  it  was  held  that  any 


person  may  use  any  one  or  all  the  mate- 
rials forming  the  combination,  in  mak* 
ing  matches,  provided  he  does  not  use 
them  in  the  combination  patented,  or 
that  any  one  may  lawfully  use  them 
for  such  purpose,  in  combination  with 
chlorate  of  potash,  as  they  were  for- 
merly used:  Byam  v,  Eddy,  24  Ver- 
mont, 666.  But  a  mere  colourable 
difference  or  slight  variation  of  the  com- 
bination would  not  exempt  a  person 
from  the  charge  of  infringement :  Ibid. 


END  OF  TRINITY  VACATION. 
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AOCIDENTAL  DEATH. 
iSm  Attobhbt,  IL 

'    ACCOMMODATION  BILL. 
See  Bill  of  Exchavgc 

ACKNOWLEDOMENT. 

JSramre  in  CertifieaH. 

It  ii  no  objeotion  to  the  filing  of  a  eertifleato 

of  aeknowledgment  ander  the  3  A  4  W.  4,  o. 

74,  that  the  date  of  the  oertifieate  is  written 

on  an  erasure.    /«  re 1  674 

AFFIDAVIT. 
'  L  On  moHome  to  review  Deeieion  of  Judge, 
The  eonrt  reeeWed  affldaviU  in  addition  to 
tboee  need  before  the  Judge,  though  contain- 
ing  facts  within  the  knowledge  of  the  ap- 
plicant at  the  time  the  summons  was  taken 
out     Hayne  r.  Roherieon,  654 

IL  Sworn  before  Britiek  Coneul,  Ac, 
Prior  to  the  sUtnte  18  A  19  Vict.  c.  43,  an  affi- 
davit sworn  before  the  British  consul  at  Paris, 
was  not  admissible  in  our  courts.  In  re  Anne 
Cooper,  226 

IIL  /»  anewer  to  "  New  Matter," 
Piaetioe  as  to  allowing  affidavits  in  answer  to 
"new  matter,"  upon  motions,  under  17  A  18 
Vict  c.  126,  s.  46.    Wood  r.  Cox,  494 ;  Hoyne 
T.  RoUrteon,  664 

AGENT. 

Seo  DeAV ATIO  C0FTni«HT. 

JCastib  ahd  Suyant. 


AGREEMENT. 

Conetruetion  of. 
.  A.  having  sued  B.  in  the  Court  of  Queen's 
Bench  for  rents  and  royalties  alleged  to  be 
due  ft-om  B.  to  A.  upon  an  indenture  of  lease 
of  the  20th  of  February,  1840,  whereby  A. 
had  demised  to  B.  certain  mines  and  veins  of 
coal,  Ac,  at  and  under  certain  rents  and 
royalties  therein  mentioned,  and  whereby  B. 
had  entered  into  certain  covenants  with  A. 
for  the  payment  thereof  and  otherwise,  and 
the  action  being  about  to  be  tried,  an  agree- 
ment was  entered  into  as  follows : — "In  the 
Queen's  Bench.  Between  A  plidnUff,  and 
B.  defendant  In  consideration  of  your 
withdrawing  the  record  in  this  action,  I 
hereby  undertake  to  pay  you  to-morrow 
morning  the  sum  of  2102.  by  a  check  on  my 
bankers,  in  addition  to  the  sum  of  3002.  for 
which  B.  has  given  his  bills  at  one,  two,  and 
three  yesrs'  date;  you  hereby  undertaking 
to  discharge  B.  ftrom  all  further  liability  tn 
the  rents  and  covenants  of  the  lease  which 
is  the  subject  of  this  action,  upon  his  assign- 
ing to  you  all  his  estate  and  interest  in  such 
lease."  This  was  signed  «  C,"  and  addressed 
to  "  A.,"  and  under  it  A.  wrote  and  signed 
the  following, — "  I  accept  of  the  wiUiin  men- 
tioned terms  of  settlement,  and  undertake 
to  perform  my  part  of  the  within  arrange- 
ment" 

In  an  action  by  B.  against  A.  for  a  breach 
of  this  agreement,  the  deolaration  alleged  the 
agreement  to  have  been  made  "between  B.» 
by  one  C,  \ie  agent  in  that  behalf,  and  A." 
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It  then  went  on  to  aver,  that,  in  pnrauaDce  r 
of  the  Mid  agreementy  the  record  in  the  said 
action  irta  withdrawn  and  the  210/.  paid,  and 
that  B.  was  always  readj  and  willing  to  do 
and  perform  all  things  on  his  part  to  be  per- 
formed, to  entitle  him  to  be  diseharged  bj  A. 
from  all  farther  liability  to  the  rents  and 
eovenants  of  the  said  lease,  of  which  A.  had 
notice,  and  that,  before  the  committing  of 
the  grievances,  B.  offered  to  assign  to  A.  all 
his  estate  and  interest  in  the  lease,  and  re- 
quested him  to  perform  the  agreement  on  his 
part;  bat  that  A.  refused  to  do  so,  and 
wrongfully  diseharged  B.  from  making  such 
assignmenty  and  afterwards,  in  breach  of  the 
agreement,  charged  B.  with  Airther  liability 
on  the  covenants  of  the  lease,  and  sued  him 
thereon,  and  recovered  judgmenty  and  issued 
execution  thereon. 

To  this  declaration,  A.  pleaded, — fifthly, 
that  B.  did  not  assign  to  him  all  his  estate 
and  interest  in  the  said  lease. 

Twelftbly,  that,  before  the  making  of  the 
agreement  in  the  declaration  mentioned,  B. 
by  deed,  dated  |the  24th  of  March,  1840,  de- 
mised the  said  mines  and  veins  of  ooal,  to- 
gothor  with  the  indentnre  of  lease,  and  all 
benefit  and  advantage  thereof,  to  C,  for  the 
residue  of  the  term  thereby  created,  wanting 
one  day,  with  a  power  of  sale  in  default  of 
payment  to  C.  of  SOOO/.  in  manner  therein 
mentioned ;  that,  before  the  making  of  the 
agreement  in  the  declaration  mentioned,  by 
an  indenture  of  the  25th  of  March,  1840,  B: 
granted  to  C.  an  annuity  or  yearly  rent- 
charge  of  275/.  charged  upon  the  premises 
demised  by  the  lease  of  the  20th  of  February, 
1840  ;  that  default  was  made  in  payment  of 
the  3000/.,  %nd  that  C,  in  exorcise  of  the 
power  of  sale,  sold  all  the  interest  in  the 
said  mines  and  veins  of  coal  which  he  took 
under  and  by  virtue  of  the  underlease  and 
mortgage  of  the  24th  of  March,  1840 ;  that» 
at  the  time  of  the  making  of  the  agreement 
in  the  declaration  mentioned,  B.  knew  of 
the  said  sale  by  C,  but  that  A.  had  no  notice 
or  knowledge  whatever  of  the  said  under- 
lease and  mortgage,  or  the  grant  of  the  an- 
nuity to  C,  or  of  the  said  assignment  by  him 
in  exercise  of  his  said  power  of  sale,  or  that 
B.  had  not  full  power  to  assign  the  said  lease 
of  the  20th  of  February,  1840,  and  the  term 
thereby  created,  unaltered  and  unencum- 
bered ;  and  that  B.  never  assigned,  or  offered 
to  assign,  to  A.,  the  said  lease  in  the  agree- 
ment mentioned,  and  his  estate  and  interest 
therein,  fVee  from  and  unencumbered  by  the 
said  underlease  and  assignment  thereof  and 
the  said  annuity. 

Fourteenthly,  that,  after  the  making  of  the 
agreement^  B.  not  having  assigned  his  estate 


and  interest  in  the  lease  therein  mentioned, 
and  the  rent  and  royalties  being  in  arrear,  A. 
sued  B.  in  the  Exchequer  for  the  recovery  of 
such  arrears  and  in  respeot  of  divers  breachei 
of  covenant,  and  obtained  judgment  against 
him;  that  afterwards,  and  whilst  the  said 
judgment  remained  unsatisfied,  B.  filed  a  bill 
in  Chancery  against  A.  for  a  specifie  per- 
formance of  the  agreement,  and  for  an  injunc- 
tion to  restrain  him  from  proceeding  at  law, 
and  for  a  release  firom  the  covenants  of  the 
lease ;  that,  after  a  reference  to  the  master, 
the  Court  of  Chancery  decreed  that  B.  should 
pay  A.  a  certain  sum,  that  A.  should  be 
restrained  from  proceeding  on  the  judgment 
so  obtained  by  him,  and  that  certain  cosU 
should  be  paid  by  A. ;  that  A.  paid  the  costs, 
and  performed  the  decree ;  that  all  the  eausea 
of  action  in  the  declaration  in  this  cause  men- 
tioned existed,  and  B.  had  notice  thereof,  at 
the  time  of  filing  the  bill ;  that  the  subject- 
matters  of  complaint  in  this  action  and  in 
the  bill  were  the  same ;  and  that  the  decree 
In  the  suit  in  equity  was  a  final  decree  and 
adjudication  between  the  parties. 

Fifteenthly,  a  similar  plea  to  the  fourteenth, 
under  the  8.3d  section  of  the  Common  Law 
Procedure  Act,  1854,  17  A  18  Vict  e.  125, 
concluding  with  an  averment,  that,  according 
to  the  rules  and  practice  of  the  Court  of 
Chancery,  after  such  final  decree  and  adjudi- 
cation so  made,  A.  was,  and  tha  defendants, 
as  his  executors,  were,  and  would  be,  entitled 
to  relief  on  equitable  grounds  against  a  judg- 
ment if  obtained  for  B.  in  this  action  :— 

Held,— first,  that  the  action  was  well 
brought  by  B.,  it  being  averred,  and  not 
denied,  that  C,  in  making  the  agreement, 
did  so  as  agent  and  on  behalf  of  B.  Phelps 
T.  Protkero,  S7« 

2.  Secondly,  that  the  declaration  was  not  bad 
for  want  of  a  specific  averment  that  B.  had 
either  immediately  or  within  a  reasonable 
time  after  the  making  of  the  agreement 
tendered  or  executed  an  assignment  of  his 
estate  and  interest  in  the  lease ;  but  that  it 
was  enough  to  allege  that  he  was  ready  and 
willing  to  do  so,  and  to  aver  generally  that 
ho  had  done  all  things,  and  aU  things  had 
happened  necessary  to  entitle  him  to  main- 
tain the  action.  /&• 

3.  Thirdly,  that  the  fifth,  twelfth,  and  fourteenth 
pleas  afforded  no  answer  to  the  action.       Ih. 

4.  Fourthly,  that  the  fifteenth  plea  disclosed  no 
defence  to  the  action  upon  equitable  grounds, 
—the  defendants'  reme4y>  if  »ny,  being  by 
application  to  the  oonrt  of  equity,  to  restrain 
the  plaintiff  tr^m  proceeding  at  law  and  in 
equity  in  respeot  of  the  same  oaniet  of  com- 
plaint  I^' 

ALISN  BUBlfT. 

A  oommiision  will   not  be   granted  fbr  tha 
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ALIEN  BNEMT. 


ATTOBNET. 
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•xamivation  of  witneuei  in  m  hostile  eonntry. 
Barriek  r,  Bubtit  492 

AMEKDMEKT. 
L  0/  JDeelamtioH  by  changing  the  Venue, 
Wh«re  %  plaintiff  is  snUUed  to  amend  his  deela- 
ration  by  ebaAging  the  Tanaa,  as  a  matter  of 
ngbty  the  ooiurt  will  not,  at  the  iostance  of 
the  defondaaty  impose  terms.  Tumleg  r. 
The  London  and  North- Weetem  EaUway 
Company,  675 

IL  O/Awardf — See  AitBRiiAMBirr,  H. 
ni.  0/ Poetea,—See  Costs,  1. 1. 

APPEAL. 
See  CooNTT  Coubt,  IIL 

ARBITRAMENT. 

L  CompuUorjf  Reference  under  17  d:  18  Viet  e. 
125,  t.  S. 

By  an  order  made  nnder  the  oompnlsory  power 
giren  by  the  Ck>mmoB  Law  Proeedate  Aet» 
1854,  17  A  18  Viet  o.  125,  s.  8,  "a  caose" 
was  referred,  nothing  being  said  aboat  eosts. 
The  umpire,  by  his  award,  <'a<yndged  that 
the  defendants  should  pay  to  the  plaintiff 
1602.  0«.  9(i.,  in  foU  of  all  demands  in  the 
above-mentioned  notion."  The  award  was 
aooompanied  by  a  note  Arom  the  umpire  to 
the  plaintiff,  on  a  separate  pieoe  of  paper,  but 
not  annexed  to  the  award,  in  which  the  um- 
pire expressed  an  opinion  that  the  eosts  of 
the  aotion,  and  of  the  referenoe  and  award, 
should  be  paid  by  the  defendants,  and  that 
he  would  have  so  ordered,  bat  that  he  eoald 
not  do  so,  inasmueh  as  the  order  of  reference 
was  sUeat  as  to  costs :-«- Held,  that  the 
parties  were  to  be  bonnd  by  the  award,  aod 
that  the  aeoompanying  note  eonld  not  be 
looked  at    Leggo  r.  Young,  626 

And  eemhle  that  the  arbitrator  was  right  in  «ap- 
poeing  that  the  order  gare  him  no  powar  as 
to  eosts-r-per  Maale»  J.  Jb, 

XI.  Referring  back  Award  for  Amendmeui, 
JL  The  court  refused  to  seod  baok  an  award  to 
be  ameoded  (there  being  an  error  in  the 
Cbristian  name  of  one  of  the  parties,  in  the 
absence  of  a  motion  to  impe«oh  the  award. 
Daviee  r.  Pratt,  162 

2.  Where  an  arbitrator.  In  making  his  award, 
deseribed  the  defendant  by  a  wrong  Christian 
name,  the  court  refused  to  grant  him  a  rule 
under  the  1  A  2  Viek  e.  110,  s.  18;  but  sent 
the  award  back  to  the  arbitrator  to  be 
amended.    Daviee  r.  Pratt,  586 

IIL  Finality, 
Where  an  arbitrator  to  whom  all  mattery  in 
difference  in  a  oaase  are  referred,  professes 
by  his  award  lo  deal  with  the  whole  matten, 
it  is  no  objeotion  that  he  omits  specifically  to 
dispose  of  one  of  the  matters  in  difference,  if 
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it  necessarily  appears  from  the  whole  award 
that  that  matter  was  aubstantiajly  disposed 
•f.     Bigge  r.  Nameeli,  562 

rV.  Conduct  of  Arbitrator. 

It  is  no  ground  for  setting  aside  an  award,  that 
the  arbitrator  (a  layman)  has  examined  wit- 
nesses not  upon  oath  or  afBrmation,  if  that 
mode  of  proceeding  was  not  objected  to  at  the 
time  of  their  examination.  Bigge  t.  Ban* 
eeU,  562 

And  eee  CoSTS,  L 
V.  Ootte,  where  leee  fiUa  40e.  awarded  in  the 
Aetiont-^See  Costb,  L 

ASSETS. 
Bee  EzxouTOBS  avd  ADvnnsTBATOBa. 

ATTORNEY. 
L  Privilege  of. 
In  the  ease  of  an  issue,  it  is  no  objeotion  to  an 
application  to  ehange  the  Tenue  from  Middle- 
sex to  Sussex,  that  the  plaintiff  is  an  attorney 
of  the  court    Boberteon  r,  Hague,  560 

IL  Claim4>f  JUeu, 
Oompromiee.l-'ln  an  action  against  a  railway 
company  under  Lord  Campbeirs  Act,  0  A  10 
Vict  c.  93,  the  presiding  Judge  intimating  a 
strong  opinion  that  the  defendants  were  not 
liable,  and  the  company  being  willing  to  giro 
the  plaintiff  150(.  without  admitting  a  lia- 
bility on  their  part,  it  was  agreed  between 
the  counsel  that  a  Juror  should  be  with- 
drawn, and  nothing  more  was  done : — 

Semble,  that  the  court  could  not,  nnder  the 
circumstances,  give  effect  to  the  plaintiff's 
attorney's  claim  of  lien.  Stretton  t.  The  Xon- 
don  and  North-  Weetem  Railteag  Compang,  40 

nL  Suing  without  being  duly  inetrueted. 
1.  An  action  having  been  brought  in  the  names 
of  twelve  persons  who  had  formerly  been 
shareholders  and  adventurers  in  a  mine,  upon 
instructions  given  to  the  attorney  by  one  who 
alleged  himself  to  be  purser  of  the  mine, 
and  as  such  authorised  to  sue  on  behalf  of 
the  adventurers,  thvee  of  the  plaintiffs  oh. 
talned  Judges'  orders  to  strike  out  their 
names,  on  the  ground  that  they  had  no  in- 
terest in  the  matter,  and  that  thefr  names  bad 
been  used  without  their  knowledge  or  eon- 


These  orders  were  obtained  on  the  19th 
of  September,  1854,— after  the  cause  had 
been  taken  down  for  trial,  and  the  defendant 
had  oonseqaentiy  become  entitied  to  ooets  of 
the  day,  on  the  withdrawal  of  the  reoord. 

On  the  5tii  of  May,  1855  (timee  days  only 
before  the  end  of  Easter  Term),  the  defend- 
ant  obtained  a  rule  oalling  upon  the  three 
plaintiflb  whose  names  had  been  struok  out, 
to  show  oaoae  why  the  oiden  for  that  pur- 
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ATTOSNBT. 


CABBIBB. 


pon  •hotild  not  be  retoinded,  and  apon  the 
attorney  to  ibow  eaoee  why  he  ihonld  not 
pay  the  eofti  already  inenrred,  and  give  te- 
enrity  for  the  fntare  eoita : — 

Held,  that  the  application  was  too  late  for 

either  pnrpoie.     Cottint  r,  Johnton,         588 

S.  Whether  the  eonrt  would  under  any  oirenm- 

stanoes  hare  interfered, — qumre  t  lb. 


AWARD. 
Sm  ARBmAiinirT. 

BAIL. 
Indemnity  of,  %%  Criminal  Gate, 
A.  entered  into  a  reoognisenee  of  bail  for  B. 
on  the  remoml  by  certiorari  of  an  indict- 
ment for  contpiraoy  from  the  Central  Crimi- 
nal Coart  to  the  Queen's  Bench.  B.  was 
eonvioted,  and  the  recognisance  was  estreated 
/or  the  non-pa]finent  of  t\%  pro«eeiilor'«  eouU : 
— Held,  that  A.  might  maintain  an  action 
against  B.  as  upon  an  implied  indemnity. 
•/onM  ▼.  Orchard,  614 

BANKRUPT. 
L  Proof  of  DthU. 
Contingent  LiabilityJ] — A.  being  indebted  to  B., 
assigned  to  him  a  policy  of  assaranoe  on  his 
life,  and  corenanted  to  pay  the  annual  pre- 
miums, and,  in  case  he  did  not,  and  A.  should 
pay  them,  he  would  repay  him  the  amount 
with  interest,  on  demand.  B.  afterwards  be- 
came bankrupt,  and  obtained  his  certificate. 
A  premium  accruing  due  after  the  bank- 
ruptcy, and  being  unpaid  by  B.,  and  A. 
baring  paid  it,  and  not  being  repaid : — Held, 
that  B.  was  not  discharged,  by  Tirtne  of  the 
12  A  18  Viet  a  106,  ss.  178,  SOO,  from  Ua- 
bility  for  the  breach  of  the  first  of  these  eo- 
Tonants,  but  that  he  was  discharged  quoad 
the  breach  of  the  seoond  ooTenant^  Young 
V.  Winter,  401 

8ed  Tide  p.  418  (a). 

IL  Oopgholder. 
Qnmre,  whether  a  oopyhold  tenant  who  has  be- 
come bankrupt,  can  be  gnil^  of  a  forfeiture 
by  disclaiming  to  be  tenant  of  the  manor, 
after  a  eonveyanoe  of  his  interest  in  the  pre- 
mises to  a  purchaser  under  the  flat  ?  Clarke 
Y.Arden,  227 

BARON  AND  FEME. 
See  HcsBAiro  AXD  Wore 

BILL  OF  BXCBPTIONS. 
Settling  and  Sealing, 
A  eanse  was  tried  before  Lord  Tnuo  when 
Chief  Juitioo  of  this  oourt,  and  a  bill  of 
ezeeptions  tendered,  and  the  draft  thereof 
nbmitted  to  his  Lordship;  but,  in  conse- 
qoMMO  of  hu  elevation  to  the  woelsaek,  and 


■abieqnent  illness,  all  hope  of  getting  it  eet- 
tled  and  sealed  being  at  an  end, — ^The  ooart 
directed  a  now  trial  Benett  t.  The  Penin- 
eular  and  Oriental  Steam-Boat  Compamg,  20 

BILL  OF  BXCHANOB. 

Be'isewing  after  Maturity, 
It  is  a  good  defence  to  an  action  by  the  en- 
dorsoe  against  the  acceptor  of  a  bill  of  ex- 
change, that  it  was  accepted  for  the  accommo- 
dation  of  the  drawer,  without  consideration, 
and  that  it  was  endorsed  over  by  the  drawer 
after  it  had  been  paid  by  him  at  its  maturity. 
Parr  V,  Jewell,  684 

BREACH  OF   TRUST. 

See  DsBTORS  and  Crbditors  Arrahobmbxt 

Act. 

BRIGHTON  MANAGEMENT  ACT. 
ConetrueHeiu  of  t.  220. 
A  local  act  of  6  G.  4,  o.  elxzix.,  for  the  manage- 
ment  of  the  poor  of  Brighton,  by  •.  204,  em- 
powered the  directors  and  guardians,  when 
and  as  they  should  find  it  neceesary,  to  alter, 
enlarge,  extend,  and  repair  the  existing 
poor-house,  or  to  ereet  other  houses  or  iMiild- 
ings  for  the  better  reeeiving,  emfploying,  and 
maintaining  the  poor:  and  s.  220  provided 
that  all  eontraote  or  agreements  made  be> 
tween  the  directors  and  guardians  and  any 
other  person  or  persons  relating  to  *'any  net, 
matter,  or  thing  to  be  done  in  pursuance  of 
that  act,"  should  be  reduced  into  writing,- 
and  signed  by  the  parties  thereto.  By  the 
poor  law  act  of  7  A  8  Viet  e.  101,  the  com- 
mitsionen  are  for  the  first  time  empowered  to 
diiect  that  schools  shall  be  baUt  in  paroehial 
distrlots  :•- 

Held,  that  a  contract  made  by  the  directors 
and  gnardians,  by  order  of  the  poor  law 
commissioners,  in  relation  to  the  erection  of 
an  industrial  school  within  the  parish,  was 
not  a  contract  for  *'  a  thing  to  be  done  in 
pursuance  of  the  local  act,"  and  therefore 
was  not  required  by  the  220  th  seotion  of  that 
act  to  be  in  writing.   Atmetrong  v.  Bowdidge, 

368 
BRITISH  CONSUL. 
Affidavit  ewom  before. 

Prior  to  the  etotate  18  A  10  Vict  e.  42,  an  afli. 
davit  sworn  before  the  British  consul  at 
Paris,  was  not  admissible  in  our  courts.  In 
re  Anne  C7ooper,  225 

CARRIER. 
See  Ca8X,  L 

CASE. 
I.  Again^  Oarriere  for  Loee  of  a  Pamenger'e 

Luggage. 
The  plaintifl^  a  paseenger  by  imilway,  bronght 


CASE. 


COMMISSION. 
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with  liim  iot»  the  «arri»g«  %  earpat-bag  oon- 
taining  a  large  ram  of  money,  and  kept  it  in 
hia  own  poneuion  until  the  arrival  of  the 
train  at  the  London  terminal.  On  alighting 
from  the  earriage  with  the  bag  in  his  hand, 
the  plaintiff  permitted  a  porter  of  the  oom- 
pany  to  take  it  from  him  for  the  porpoae 
of  tecnring  for  him  a  oab.  The  porter, 
haying  found  a  oab  (within  the  station), 
plaeed  the  carpet-bag  on  the  footboard  and 
then  retomed  to  the  platform  to  get  some 
other  luggage  belonging  to  the  plidntiff, 
when  the  oab  disappeared,  and  the  oarpet- 
bag  and  its  contents  were  lost : — Held,  that 
this  was  a  loss  by  the  negligence  of  the  oom- 
pany,  for  which  they  were  responsible  in 
damages.  Butcher  t.  The  London  nnd  South- 
Wettem  Sailway  Company,  IS 

XL  For  N^lifenee, 
In  an  aotion  for  an  ii^ury  to  the  wife  of  the 
plaintiff  through  the  negligenoe  of  the  de- 
fendant in  leaving  an  open  Tunlt  or  eellar  on 
his  own  premises  unfenoed,  whereby  she  fell 
in  and  was  iigured, — ^the  eridenoe  was,  that 
many  persons  were  in  the  habit  of  going 
nerosa  the  spot  where  the  rault  was,  for  the 
purpose  of  making  a  short  ent  from  a  street 
to  the  main  road,  by  aToiding  an  angle ;  but 
thnt  the  owner  of  the  premises,  as  often  as 
he  saw  them,  tnnied  them  back :— Held,  no 
•▼idenoe  to  go  to  the  jury  of  a  "publio  way." 
Stom*  T.  Jackaon,  199 

And  $ee  Railwat  Comfakt. 

CENTRAL  CRIMINAL  COURT. 
Jurudietion  of* 

1.  Thb  eourt  has  no  power  to  grant  a  habeas 
eorpus  to  bring  up  a  prisoner  who  has  been 
eouTleted  at  the  Central  Criminal  Cour^  on 
the  ground  that  the  offenoe  charged  was 
eommitted  at  a  pkiee  out  of  the  Juiisdiotion 
of  that  court  In  re  JVanets  Bobwt  Nem- 
ton,  97 

3.  The  proper  eourse  is,  to  apply  to  the  Attor- 
ney-General for  his  flat  for  the  allowance  of 
a  writ  of  error  coram  nobis,  the  granting  or 
withholding  of  which  is  matter  for  his  dis- 
eretion.  Jb, 

CERTIORARI. 
iSKmBail. 

CESTUI  QUE  TRUST. 
Sm  Tbustbs. 

CHEMICAL  EQUIVALENTS. 
Sm  PAnvT. 

CLERGYMAN. 
Qmon*9  Okapiain. — See  PniriLKan. 

COMMISSION. 
To  emsifM  Witneeeee.—See  Enocircn,  L 


COMMON  LAW  PROCEDURE  ACT,  1861. 
(15  A  16  Vict  c.  76.) 

s.  69.  General  averment  of  performaneo 

of  conditions  precedent,  870 

8.  76.  Pleadings  token  dlstributively,  684 

if.  179  et  seq.    Pleadings  in  ^ectment»  828 

COMMON  LAW  PROCEDURE  ACT,  1864. 
(17  A  18  Vict  a  126.) 
if.  8 — 8.  Compulsory  referenoe,  62f 

8.  46.  Aifidavits  in  answer  to  "  new  mat- 
ter," 494,  664 
if.  46,  48.  Virft  Toce  ezaminatioo,        266 
e.  83.  Equitable  defences,    206,  328,  370 

COMPANY. 
See  Railway  Compavt. 

COMPROMISE. 
See  Attorxbt,  II. 

CONCURRENT  PROCEEDINGS. 
See  Costs,  IIL 

CONDITION  PRECEDENT. 
See  iKDnnnrr, 

FJMAIOMQ,  V. 

CONSENT. 
In  Writing  6y  an  Agent, — See  Daav atio  Copy- 

MOBY. 

CONTINGENT  REMAINDER. 
See  DxTiau. 

CONTRACT. 
Oimetruetion  of. 
1.  The  defendnnt  by  bought  and  sold  note, 
eontracted  to  sell  to  the  plaintiff  '*  about  600 
tons  nitrate  of  soda,  in  bags,  of  good  mer- 
ohantoble  quality,"  to  be  ready  for  deliTcry 
by  a  giren  day,  at  a  certain  price  and  upon 
oertoin  terms  and  oonditions.  The  eontraot 
then  proceeded, — '*  It  is  understood  that  the 
abore  nitrate  of  soda  is  to  form  the  full  and 
complete  cargo  of  the  John  PhiUipe,  346  tons 
register,  now  on  her  passage  to  Sydney,  to 
proeeed  thence  without  undue  delay  to  the 
west  eoast  of  South  America,  there  to  load 
the  abore.  In  the  unexpected  erent  of  the 
John  Phillips  getting  ashore,  or  being  unable 
to  prosecute  her  Toyage,  from  any  easnaltiei 
of  the  sea,  then  the  seller  agrees  to  delirer, 
and  the  buyer  agrees  to  take,  in  lieu  thereof, 
another  eargo  or  cargoes  of  about  equal 
quantity,  to  be  named  at  the  earliest  praeti- 
cable  period  prior  to  arrival  off  the  ooast 
The  only  ground  on  which  the  seller  is  to  be 
exoused  delirery  of  the  above  nitrate  of  soda, 
is,  the  loss  of  the  said  vessel  (or  that  whieh 
may  be  substituted  for  it)  on  her  homeward 
voyage ;  in  which  case  this  oontraet  is  to  b« 
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ooniicl«red  Toid»  but  in  no  other  oToni  whjbt- 
erer;"— 

Held,  that  thlg  wm  an  absolnte  eontraet 
for  the  sale  of  500  tons  (more  or  less),  and 
not  of  a  qaantitj  limited  by  the  capacity  of 
the  yessel  named ;  though  tembU  {per  Manle, 
J.),  that  the  Incapacity  of  the  John  Phillips 
to  carry  the  whole  500  tons  would  excuse  the 
seller  from  bringing  it  all  home  by  that  ▼ea- 
sol.    Bourne  r.  Seymour,  337 

3.  Held  also,  Hiat  the  eontraet  did  not  amount 
to  a  warranty  that  the  John  PhiUips  should 
bo  of  capacity  to  carry  the  whole  500  tons. 

IL 

8.  In  construing  a  written  eontmet,  the  court 
will,  if  possible,  so  read  it  as  to  effectuate  the 
intention  of  the  parties,  rather  than  defeat 
it     Stratum  r.  PeiHt,  420 

4  By  **  articles  of  agreement"  between  A.  and 
B.,  it  was  witnessed  that  A.  agreed  to  let,  and 
B.  agreed  to  take,  oertain  premises  then  in 
the  possession  of  B.,  for  the  term  of  Jive 
years;  and  A.  also  agreed  to  sell,  and  B. 
agreed  to  purchase,  the  fee- simple  of  the 
premises,  to  be  conveyed  to  B.,  his  heirs.  Ac, 
absolutely,  at  the  end  of  the  eaid  Jive  yeare, 
provided  B.,  bis  heirs,  kc,  should  have  in 
the  mean  time  <i«let]y  oocnpied,  and  not  have 
been  evicted  from  the  premises ;  yielding  and 
rendering  by  B.  nnto  A.,  as  well  for  the  rent 
or  use  of  the  said  premises  for  five  years,  as 
for  the  said  purchase  thereof,  701,  in  and  by 
70  shares  of  1^  eaoh,  In  the  Birkbeck  Life 
Assoranee  Company,  the  receipt  and  delivery 
unto  A.  of  the  said  share*  of  the  value  of  70^ 
in  fall  for  the  said  rent  and  purchase,  A. 
thereby  admitted :  And  it  was  farther  agreed, 
that,  should  B.  be  legally  ejected  from  the 
premises  within  or  during  tiie  term  of  fire 
years^  A.  shovld  pay  or  refund  to  B.,  either 
In  cash  er  in  the  said  shares,  at  and  after  the 
rate  of  72.  lOt .  per  anmim  for  the  portion  of 
the  term  unexpired  al  the  time  of  such  cvio«- 
tion,  and  that  A.  should  aUo  indemnify  B. 
against  all  loss  and  expense  in  maintaining 
posaession.  And  it  waa  farther  agreed  that 
no  abstraek  o4investigation  of  title  should  be 
permitted  or  required  beyond  evidence  of  the 
seisin  and  possession  as  owner  by  A.  and  his 
anoestors  for  twen^-one  years  and  upwards 
last  paat;  and  that  B.  should  immediately  do 
and  execute  all  acts  necessary  to  transfer  and 
vest  the  said  70  shares  in  A.: — 

Held,  that  the  intention  of  the  parties,  te 
be  collected  from  the  language  of  the  instru- 
menty  was,  that  it  should  take  effect  as  a 
leaee,  and  consequently  that  it  was'  void,  as 
such,  by  the  3d  section  of  the  8  A  9  Vict  o. 
106,  not  being  by  deed.  75. 

6.  Held  also,  that  the  production  by  A.  of  ovi* 
denoe  of  the  seisin  of  himself  and  his  an- 
oestors  for  twenty-one  years  and  upwards, 
was  not  a  condition  precedent  to  his  right  to 


call  upon  B.  to  execute  a  tranaftr  of  the 

eharti.    Stratton  r.  Pettit,  420 

And  eee  IitDBiiinTT. 

CONTRIBUTION. 

In  Oaee  of  Accidental  Injury, — See  Railwat 

COMPAHT,  IL,  2,  8. 

COPYHOLD. 
L  Zeote  umder  the  Lor^e  Lieemee, 

1.  A  lease  panted  by  a  oopyhold  tenant,  under 
a  license  of  the  lord,  is  not  affeeted  by  a  for- 
feiture of  the  tenant's  estate,— sueh  license 
operating  as  a  confirmation  by  the  lord ;  and, 
ooneequeotly,  pending  the  term  oreated 
thereby,  the  lord  cannot  maintain  ejectment 
for  the  land.     Clarkt  v.  Arden,  327 

2.  And  it  is  competent  to  a  purchaser  of  the 
tenant's  interest  in  the  copyhold  tenement, 
who  oomei  in  and  defends  as  landlord,  and 
who  la  in  receipt  of  the  rents,  to  set  iq»  the 
lease  as  a  bar  to  the  lord's  oUim.  lb, 

II.  Forfeiture, 
BankrupC\ — Queere,  whether  a  copyhold  tenant, 
who  has  become  bankrupt  can  be  guilty  of  a 
forfeitnre  by  dlBcluming  to  be  tenant  of  the 
manor,  after  a  conveyance  of  his  intoreet  in 
the  premises  to  a  purchaser  under  ^e  fiat? 
Clarke  r.  Arden,  227 

COPTRIGHT. 

Proprietorehip-^Piraey. 
The  plaintiffs  were  the  proprietors  of  a  weekly 
paper  ealled  **  The  Jurist,"  which  oensiated 
principally  of  reports  of  decisions  in  the  va- 
rioni  superior  oourts  of  law  and  equity,  mp- 
plied  by  barristers  employed  by  the  plaiatUBi 
for  that  purpose  under  a  verbal  arrangement 
to  the  effect  that  they  should  furnish  reports 
of  such  eases  as  they  thought  desirable  for 
publication  in  The  Jurist,  upon  the  terme  of 
being  paid  a  given  price  per  sheet,— the  re- 
porters making  no  exprsss  reservation  of  a 
right  to  publish  the  cases  themselves,  and 
there  being  no  express  stipulation  that  the 

copyright  should  belong  to  the  plaintiffs, 

nothing,  in  fact,  being  said  upon  the  subject. 
Attached  to  each  report  was  a  head-note  con- 
sisting  of  a  short  er  compendious  statement 
of  the  decision  in  each  ease. 

The  defendanto,  who  were  the  publisher 
and  the  proprietor  of  a  work  called  **  The 
Monthly  Digest,*--*  work  published  at  the 
beginning  of  each  month,  and  consisting  of 
the  side  or  marginal  notes  of  all  the  report! 
published  during  the  preceding  month,  in- 
cluding those  published  in  The  Jurist,  ana- 
lyiically  arranged  under  the  appropriate 
heads  or  titles,— copied  therein  certain  of  the 
head-notes  of  the  reports  in  The  Jurist,  ae 
well  as  the  marginal  or  side  notes  of  the  other 
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rapoTti ;  th«  number  of  hoad-notot  teken 
from  The  Jurist  ftmouBtlng  to  about  cue- 
tweotieth  of  the  whole  of  each  monthly  nnm- 
ber  of  the  Digest  :— 

Held, — upon  a  special  ease  on  which  the 
court  were  to  be  at  liberty  to  draw  such  infer- 
ences from  the  facts  stated  that  a  Jury  would 
be  warranted  in  drawing, — first,  that  the 
plaintiifs  had  copyright  in  the  reports  so  fur- 
nished to  The  Jurist,— secondly  (Maule,  J., 
dissentiente),  that  the  defendants  were  guilty 
of  piracy.     Sw^et  ▼.  Benning,  469 

And  am  Dk^matio  CoFTKiaHTi. 

COSTS. 
I.   Vtrdxctfor  U99  than  40f.  on  a  Re/erenee. 

1.  By  an  order  of  reference,  in  an  action  for  an 
iigury  to  the  plaintlflTs  reversion  by  making  a 
drain  in  his  premises,  a  verdict  was  directed 
to  be  entered  for  the  plaintiff,  claim  5002., 
costs  40«.,  subject  to  the  award  of  a  barrister, 
to  whom  the  cause  and  all  matters  in  differ- 
ence were  referred,  and  who  was  empowered 
to  direct  a  rerdict  for  the  plaintiff  or  the 
defendant  as  he  should  think  proper,— the  ar- 
bitrator to  have  all  the  same  powers  as  the 
court  or  a  judge  sitting  at  Kisi  Prins,  and  the 
eoets  of  the  suit  to  abide  the  event  of  the 
award,  swd  the  costs  of  the  reference  and 
award  to  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  by  his  award  found  all  the 
issues  in  the  action  ia  favour  of  the  plaintiff, 
except  the  first,  and  that  he  found  partly  for 
the  plaintiff  and  partly  for  the  defendant; 
and  he  further  directed  that  the  verdict  en- 
tered for  the  plaintiff  should  stand,  but  that 
the  damages  should  be  redoced  to  one  far- 
thing ;  and  he  farther  ordered  the  defendant 
to  pay  the  plaintiff  &l.  :— 

Held,  that  the  plaintiff  was  not,  in  the  ab- 
sence of  a  certificate  under  the  3  1  4  Vict  c. 
24,  s.  2,  entitled  to  the  costs  of  the  cause ; 
and,  the  postea  having  been  erroneously  made 
up  with  the  following  assessment  of  damages 
and  costs, — "  and  the  jury  assess  the  claim 
of  the  plaintiff  over  and  above  his  costs  of 
suit  to  one  farthing,  and  for  tho»e  eoatt  to 
40*.,''— the  court  allowed  it  to  be  amended, 
by  striking  out  the  words  in  italics.  Cooper 
V.  Pegg,  264 

2.  Held  also,  that  upon  moving  for  the  rule,  it 
was  not  neoessary  for  the  defendant  to  bring 
before  the  court  the  order  of  reference,  but 
that  it  was  enough  to  show  the  award,  which 
reeited  it;  for,  that,  if  there  was  anything  in 
the  order  of  Nisi  Prius  itself  inconsistent  with 
what  was  recited  in  the  award,  it  was  for  the 
other  side  to  show  it.  lb, 

Z»  By  an  order  of  reference,  in  an  action  for  an 
injury  to  the  plaintiff's  reversion  by  making 
a  drain  into  his  premiset,  a  verdict  was  di- 
rected to  be  entered  for  the  plaintiff  claim 
iOOL,  costs  40t.,  snl^ect  to  the  award  of  a 


barristeiv  to  whom  the  caaee  and  all  matters 
in  difference  were  referred,  and  who  was  em- 
powered to  direct  a  verdict  for  the  plaintiff 
or  the  defendant  as  he  should  think  proper,— 
the  arbitrator  to  have  all  the  same  powers  as 
the  court  or  a  judge  sitting  at  Nisi  Prias,  and 
the  eosti  of  the  suit  to  abide  tke  ovent  of  rJU 
atcarci.  The  arbitrator  by  his  award  found  * 
all  the  issues  in  the  action  in  favour  of  the 
plaintiff,  except  the  first,  and  that  he  found 
partly  for  the  plaintiff  and  partly  for  the  de- 
fendant; and  he  further  directed  that  the 
verdict  entered  for  the  plaintiff  should  stand, 
but  that  the  damages  should  be  reduced  to 
one  farthing;  and  he  further  ordered  the  de- 
fendant to  pay  the  plaintiff  bl. ;  and  that  the 
plaintiff  should  at  his  own  expense  make  a 
certain  drain : — 

Held,  that  the  plaintiff  was  not,  in  the  ab- 
sence of 'a  certificate  under  the  3  A  4  Vict  c. 
24,  s.  2,  entitled  to  the  costs  of  the  cause. 
Cooper  T.  Pfgg,  464 

n.  Ooete  of  WHneetee  at  the  Aeeigee. 

1.  A  cause  was  referred  at  the  assises  at  about 
three  o'clock  in  the  afternoon, — the  costs  of 
the  cause  to  abide  the  event,  and  the  costs 
of  the  reference  and  award  to  be  in  the  dis- 
cretion of  the  arbitrator.  The  arbitration 
commenced  at  six  o'clock  the  same  evening, 
and  all  4he  witnesses  were  examined  before 
twelve  o'oloek  that  night  The  award  was 
ultimately  made  in  favour  of  the  defendant, 
to  whom  the  costs  of  the  aetion  were  ordered 
to  be  paid,  each  party  paying  his  own  costs 
of  the  reference  and  a  moiety  of  the  expenses 
of  the  award : — Held,  that  a  witness  who  did 
not  arrive  at  the  assise  town  until  half  past 
ten  o'clock  in  the  evening  of  tho  day  of  the 
trial,  was  not  properly  chargeable  as  a  wit- 
ness in  the  cauae.     Fryer  T.  Sturt,  218 

2.  Where  a  cause  at  the  assises  is  over  at  three 
o'clock  in  the  afternoon,  the  witnesses  may 
reasonably  be  allowed  the  following  day  for 
their  return  home,  though  their  place  of  resi- 
dence be  distant  only  about  fifty  miles,  and 
accessible  by  trains  on  the  same  evening. 

Ih. 
8.  Except  under  special  circumstances,  the  ex- 
penses of  the  attendance  of  witnesses  on  the 
commission  day  at  the  assises  cannot  be  al- 
lowed.   Harvey  v.  Diver;  497 

IIL  Whtro  oonemtrent  Proeeedinge  at  Law  and 
4nSqn(ly» 

Proceedings  having  been  taken  here  and  In 
equity  in  respect  of  the  same  subject-matter, 
the  plaintiff  was  put  to  his  election  by  sn 
order  of  the  Court  of  Chancery,  and  elected 
to  proceed  with  his  claim  there.  A  Judge  at 
chambers  having  made  an  order  for  the  pay- 
ment by  the  plaintiff  of  the  coets  of  the 
action, — the  court  ordered  it  to  be  rescinded ; 
holding  that  the  defendant's  remedy,  if  any, 
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COSTS. 


DEBTOBS  AND  CBEDITOBS 


WM  by  appUeatlon  to  the  eourt  of  eqnitj. 
Simpaon  T.  Sadd,  26 

rV.  0/  Bul€9  and  Order; 
Costs  of  making  a  Judge's  order  a  mle  of  ooart 
Crowther  v.  Crowther,  177 

y.  Paymmtt  of,  hy  Stranger*  to  the  Reeord, 
To  entitle  a  plaintiifin  ejeotment  to  oallupon 
parties  who  are  strangers  to  the  reoord,  to  pay 
the  oostsy  it  mast  be  clearly  shown  that  the 
defence  was  eondocted  by  them  for  their  own 
benefit  in  the  name  of  a  paaper  defendant: 
it  is  not  enongh  to  show  that  they  are  Inter- 
ested as  equitable  mortgagees  of  part  of  the 
premises,  and  that  they  hare  endeaToured  to 
make  terms  with  the  plaintiff  ailer  Judgment 
signed.    An«tey  r.  Edward;  %l% 

COUNTY  COURT. 
L  Proeeuof, 

1.  A  "  priest  in  ordinary  of  Her  Msjesty's  ehap- 
els  royal"  is  privileged  from  arrest  on  process 
from  the  county  court,  under  the  9  A  10  Viet. 
0. 95,  s.  99,  for  non-attendance  on  a  judgment 
summons, — such  process  being  in  Uie  nature 
of  exeeuiion,  and  not  merely  process  of  eon- 
tempt  Ej^  parte  Dakine,  In  re  Swan  t.  Ba- 
kine,  77 

2.  The  proper  mode  of  obtaining  bis  discharge 
in  such  ease,  is,  not  by  writ  of  pririlege,  but 
by  habeas  corpus  fVom  one  of  the  superior 
oourts  (upon  affidavits  showing  his  privilege), 
or  by  application  to  the  Judge  of  the  ooun^ 
court.  lb, 

IL  ComwUtment  after  Diecharge  under  the  In- 
eolvent  Act, 

A  discharge  under  the  insolvent  debtors  act 
does  not  prevent  the  party  being  committed 
by  a  county  court  Judge,  upon  a  judgment- 
summons,  under  the  9  A  10  Vict  o.  96,  ss. 
98,  99,  in  respect  of  an  unsatisfied  judgment, 
though  inserted  in  the  schedule.  George  v. 
Somere,  599 

in.  Pardeulare  of  Demand, 
Upon  an  appeal  fW>m  the  decision  of  a  county 
court,  in  an  action  for  dilapidations,  the  ease, 
without  sajring  what  the  evidence  given  was, 
stated  that  the  judge  told  the  jury  that  it  was 
not  like  an  action  for  goods  sold  and  deliv- 
ered,  and  that  the  plaintiff  might  rest  upon 
general  evidence  in  support  of  his  particulars 
of  demand,  without  proving  every  item,  espe- 
cially as  the  Jury  had  viewed  the  premises, 
with  the  particulars  in  their  hands,  and  would 
therefore  be  able  to  judge  whether  and  to 
what  extent  the  plaintiff  had  made  out  his 
case: — The  court  directed  a  new  trial.  Smith, 
App^  Douglae,  Resp.,  81 

IV.  Granting  New  Trial  in, 
Qnverf.,  whether  a  judge  of  a  eounty  court,  having 
once  heard  and  disposed  of  an  application 


for  a  new  trial,  can  at  a  subsequent  court  re- 
bear  the  matter  and  grant  a  rule  ?    Moeeop 
▼.  The  Great  northern  Railwag  Company,  580 
And  eee  LovDov  Shall  Dsbts  Act. 

COVENANT. 
Beetrietive,—See  Leasx,  L 

DAMAGBS. 
Meature  of. 
The  plaintiff,  a  provision  merchant  at  Moriaiz» 
sent  814  casks  of  butter  by  the  defendant's 
raQway,  marked  A.,  and  addressed  "  to  order, 
at  Brewer's  Quay."  The  defendants,  conclud- 
ing from  the  fact  of  their  having  been  in  the 
habit  of  carrying  butters  similarly  marked 
ooDsigned  to  Messrs.  A.  A  A.,  factors,  in  Lon- 
don, that  these  butters  were  intended  for 
them,  and  having  received  directions  from  A. 
A  A.  to  send  all  butters  coming  to  them  from 
Morlaix  to  Hibemia  Wharf,  delivered  154  of 
the  oasks  at  that  place, — the  remaining  160 
having  by  accident  got  to  Brewer's  Quay. 

C.  A  Co.,  the  holders  of  the  bill  of  lading,  had 
received  directions  not  to  let  A.  A  A.  have 
the  butters  unless  they  accepted  certain  drafts 
at  sight,  whieh  they  declined  to  do;  and, 
when  C.  A  Co.  applied  to  the  defendants  for 
information  as  to  the  154  casks,  they  referred 
them  to  A.  A  A.,  and  took  no  further  notice 
of  the  transaction. 

A.  A  A.  afterwards  sold  the  butters  at  the  fair 
market  price  of  the  day,  and  rendered  ae- 
oount-sales  to  the  plaintiff;  but>  before  the 
money  was  handed  over,  they  suspended  pay- 
ment : — 

Held,  that  the  defendants  were  liable  la  the 
plaintiff  for  this  mis-delivery,  notwithstand- 
ing he  had  so  far  adopted  the  acta  of  A.  A 
A.  as  to  endeavour  to  obtain  from  them  the 
proceeds  of  the  sale;  and  that  the  proper 
measure  of  damages,  was,  the  net  amount  for 
which  the  butters  had  been  sold.  Sanqner  v. 
7*he  London  and  Sonth-Weetem  Bailwog 
Company,  163 

DEBTORS  AND   CREDITORS  ARRANQB- 
MENT  ACT. 
Conttruction  of, 

1»  ^rtaeJt  of  TrueL] — Upon  an  applieation  at 
Chambers,  under  the  debtors  and  creditors 
arrangement  act>  7  A  8  Vict  e.  70,  s.  6,  to 
discharge  a  party  who  has  obtained  an  order 
for  protection,  from  execution  for  a  demand 
owing  at  the  date  of  his  petition,  it  is  com-  ' 
potent  to  the  Judge  to  receive  affidavits  show 
that  the  order  is  invalid,  by  reason  of  the  debt 
having  been  eontraeted  by  means  of  abroach 
of  trust    Hayne  v.  Roherteon,  554 

2.  Upon  a  oonflict  of  affidavits,  on  a  motion  to 
rescind  the  Judge's  order  in  such  a  case,  the 
court  directed  an  issue  to  try  the  question.  76. 
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8.  The  court  reoelred  aiBdaTito  in  addition  to 
those  used  before  the  judge,  though  oootoin- 
ing  facts  within  the  knowledge  of  the  ap- 
plicant at  the  time  the  inmniona  wai  taken 
oat.    Sayne  r,  Rohertwon,  654 

DETINUE. 
In  detinue  for  a  leaae,  the  court  allowed  the  de- 
fendants* upon  a  rule  to  plead  several  mat- 
ters, to  plead,  in  addition  to  a  denial  of  the 
detainer,  the  following  pleas  : — 

1.  That  the  plaintiff  sued  the  defendants 
for  the  detention  of  the  lease,  and  recovered 
judgment,  in  a  former  action,  and  issued  ex- 
ecution, and  took  other  proceedings  to  enforce 
the  judgment,  that  the  sum  of  1501.,  to  seeuro 
which  the  lease  was  deposited,  was  still  due, 
and  that  no  tender  of  that  sum  had  been 
made  since  the  Judgment  in  the  said  former 
action,  nor  had  mnj  demand  of  the  lease  been 
mode  after  the  termination  of  the  proceed- 
ings in  the  said  former  action  : 

2.  For  a  defence  on  equitabie  grottmdef  as 
to  the  detention  of  the  lea^e, — that  it  was 
deposited  to  secure  payment  to  the  defendants 
of  160/.  and  interest,  by  way  of  equitabie 
mortgage,  upon  the  terms  of  an  agreement 
in  wrltiDg,-~the  former  recovery,  and  pro- 
ceedings thereon, — ^tbat  the  150i.  was  still 
due, — that,  after  the  commencement  of  this 
action,  the  defendants  tendered  and  offered 
to  deliver  op  the  lease  to  the  plaintiff  upon 
payment  of  the  150/.,  and  the  defendants  also 
tendered  and  offered  the  plaintiff  bis  eosta  of 
this  action  up  to  that  time, — and  that  such 
tender  and  offer  were  refused.  CkiHon  v. 
Carrington,  206 

DE^SB. 
I.  Conttructionof, 
Contingent  Bemainder.']-'TeaUitrix  devised  as 
follows : — **  I  give  and  devise  unto  my  son 
Thomas  all  that  my  freehold  estate,  situate, 
Ac,  to  hold  the  same  unto  my  said  son  Tho- 
mas for  and  during  the  term  of  bis  natural 
life ;  and,  from  and  immediately  after  his  de- 
oease,  I  give  and  devise  the  same  unto  the 
eeeond  son  of  the  body  of  my  said  son  Tho- 
mas, lawfully  begotten,  on  hie  attaining  the 
age  of  twenty-one  yeare  :  but,  in  default  of 
there  being  a  second  son  of  the  body  of  my 
said  son  Thomas,"  then  over. 

The  testatrix  died  in  1813.  Her  son,  the 
tenant  for  life,  had  four  sons,— the  first,  Chris- 
topher, was  bom  in  1816,  and  died  in  1822, — 
the  eeeondf  George,  was  bom  in  1820,  and  died 
In  1827,— the  third,  WilUaWf  was  bon  in 
1824,  and  attained  his  age  of  twenty-one  in 
the  lifetime. of  bis  father,  whom  he  tnrvived, 
— the  fourth,  Thomas,  was  bora  in  18S2,  and 
also  attained  twenty-one : — 

Held,  that  Oeorgef  the  second  bora  son  of 
Thomas,  the  tenant  for  life,  took  a  eontin- 


gent  remainder  ezpeotaat  on  the  determina- 
tion of  the  life-estate  of  his  father ;  and  eon- 
sequently  that,  he  having  died  under  twenty- 
one  and  intestate,  William  became  entitled 
to  the  estate  as  his  heir-at-law.  Alexander 
y.  Alexander,  59 

II.  Effect  of  Deviee  to  an  Szeentor,  eubjeei  to  a 
Charge, — Lowe  v.  PeekeU,  600 

DILAPIDATIONS. 
See  CouKTT  Court,  IIL 

DISCLAIMER. 
See  CoPTROLD,  IL 

DOCK  COMPANY. 
See  Railway  Compaky. 

DRAMATIC  COPYRIGHT. 
Content  in  Writing  of  Anthor, 

1.  The  Dramatie  Copyright  Act,  3  A  4  W.  4,  e. 
15,  i.  2,  imposes  a  penalty  for  the  representa- 
tion at  any  place  of  dramatic  entertainment, 
**  without  the  consent  in  writing  of  the  author 
or  proprietor,"  of  any  dramatic  piece,  the  sole 
liberty  of  representing  which  is  by  s.  1  secured 
to  such  author  or  proprietor: — Held,  that  the 
consent  need  not  be  under  the  hand  of  the 
anthor  or  proprietor  himself,  but  may  be 
given  by  an  agent  Morton  v.  Copeland,  517 

2.  In  an  action  for  penalties,  the  onus  of  proving 
the  consent  of  the  author  or  proprietor  lies 
upon  the  defendant  Ih. 

3.  The  plaintiff  was  a  member  of  a  society 
called  The  Dramatic  Authors'  Society.  This 
society  issued  lists  of  the  several  dramas  com- 
posed by  its  members,  with  the  prices  charged 
for  each  night's  performance,  if  represented 
with  the  consent  of  the  secretary,  snch  per- 
mission to  be  granted  conditionally  on  the 
party  representing  the  piece  furnishing  a 
monthly  file  of  bills,  and  payment  within  a 
given  time  after  the  account  rendered.  The 
latest  of  these  lists  was  published  in  1846. 
In  1849,  the  secretary  gave  the  defendant  a 
written  permission  in  these  terms, — '<  Mr.  C. 
has  permission  to  play  dramas  belonging  to 
the  authors  forming  the  Dramatic  Authors' 
Society,  upon  his  punctual  transmission  of 
monthly  bills,  and  payment  of  the  prices  for 
the  performances  of  such  dramas."  The 
plaintiff  sued  the  defendant  for  penalties  for 
representing  three  dramas  oomposed  by  bim 
since  the  year  1849  :— 

Held,  that  the  license  so  given  by  the 
secretary  (the  authorised  agent  of  the  plain- 
tiff  for  that  purpose),  coupled  with  the  original 
list  and  prospectus,  applied  to  dramas  com- 
posed by  members  of  the  society  after  the 
date  of  the  license,  aa  well  as  to  those  com- 
posed before.  Ih, 
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FIXTURES. 


■OCUSIASTiCAL  DILAPIBATIONa 

See  SivoHT. 

EJECTMENT. 
I.  Pleadingt  tn. 
Aa  eqnitable  defeoce,  noder  ••  88  of  the  Com- 
mon Law  Procedare  Act,  1854,  17  A  18  Viot 
e.  125,  cannot  be  pleaded  in  ejectment, — there 
being,  einoe  the  Common  Law  Procedare  Act, 
1852, 15  A  16  Viet  o.  78,  no  pUa  in  that  form 
of  action.     Ifeole  ▼.  Avery,  328 

IL  PajffHent  of  Ooeta  by  a  Stranger, 
To  entitle  a  plaiatiff  in  ejectment  to  eall  upon 
parties  who  are  ttrangert  to  the  record,  to  paj 
the  oostfl,  it  must  be  olearlj  shown  that  the 
defence  was  oondaeted  bj  them  for  their  own 
benefit  In  the  nam^  of  a  paoper  defendant : 
it  is  not  enough  to  show  that  they  are  inter- 
ested as  equitable  mortgagees  of  part  of  the 
premises,  and  that  they  hare  endearoured  to 
make  terms  with  the  plaintiff  after  judgment 
signed.    Anet^  t.  Sdwarde,  212 

BQUITABLB  ASSETS. 
See  ExBcuTORS  Ain>  ADirnnsTftATOiui. 

EQUITABLE  DEFENCE. 
See  PuiADixOy  L 

BQUIVALBNT. 

See  Patent. 

ERROR.  ^ 

See  Wbit  or  Ebeob. 

ERROR  BOOKS. 
Delieery  of. 
The  68th  rule  of  Hilary  Term,  1858,  which 
requires  the  error  books  to  be  delivered  to  the 
judges  "four  clear  days  before  the  day  ap- 
pointed for  argument,"  refen  to  the  day  of 
the  actual  argument,  and  not  to  the  second 
day  of  term,  when  the  judges  meet  to  appoint 
the  days  for  argument    Parr  r.  JeweU,  684 

EVIDENCE. 
L  £«amti»offon  wtder  1  TT.  4,  c.  22. 

1.  The  court  declined  to  set  aaide  a  judge's 
order  for  the  Tivft  voce  examination  of  the 
plaintiff  he/arv  ieeue  Joined,  which  had  been 
made  upon  an  affldafit  merely  stating  that  he 
was  a  master  mariner,  that  hie  evidence  was 
material  and  necessary,  and  that  he  was  about 
to  sail  for  Stettin,  and  wa«  not  iiktlkj  to  be 
back  in  time  for  the  trial.    Braun  r.  Mollett, 

614 

2.  A  commission  will  not  be  gmnted  for  the 
examination  of  witnesses  in  a  hostile  eountiy. 
Barriek  ▼.  Buhn,  492 


11.  MxemilmHon  of  WitneHeee  weder  Ae  Omn- 

Mon  Leue  Procedure  Aet,  1854. 
Praetiee  as  to  tivt  Toce  examination  of  witaetsea 
upon  summons  or  motion  under  the  Common 
Law  Procedure  Act,  1854,  ss.  46, 48.  OoekereU 
T.  The  Van  Diemen'a  Land  Cbmpany,        256 
And  see  Joiht-Stock  CoxPARr. 
Wat. 

EXCEPTIONS. 
Bill  i^t—See  Bill  of  Exceptiohs. 

EXBCUTORS  AND  ADMINISTRATORS. 
A»eet;  Seidenee  of, 

1.  Testator  devised  a  freehold  honae  to  his  son 
A.  (whom  he  appointed  one  of  his  exoeutort) 
charged  with  a  sum  of  money,  payable  within 
twelve  months  after  his  death,  to  be  applied 
in  payment  of  debts  and  legacies : — Held, 
eqytitablt  assets  in  the  hands  of  the  executors, 
though  not  available  for  distribution  till  the 
expiration  of  the  twelve  months.  Lovoe  r. 
Peek^t,  500 

2.  A.  made  a  promissory  note,  payable  on  de- 
mand, to  his  son  B.,  and  by  his  will  devised 
to  B.  a  freehold  house,  charged  with  2407.,  to 
be  raised  within  a  year  after  his  death,  and 
paid  to  his  executors  for  the  liquidation  of 
debt!  and  legacies  ,*  and  he  made  B.  and  C. 
(another  son)  his  executors.  The  two  exa- 
euiors  proved  the  will,  and  B.  took  possession 
of  the  house,  and  afterwards  endorsed  tho 
note  to  D.,  who  sued  the  executors  thereon. 
To  this  action  B.  pleaded  plend  administravit ; 
and  C.  pleaded  (amongst  other  pleas,  not  in- 
cluding plend  administravit),  that  the  note 
was  made  payable  t^B.  on  demand,  and 
that  it  was  endorsed  ^y  B.  to  D.  after  the 
death  of  the  testator,  and  that  B.  at  the  time 
of  such  endorsement  had  assets  of  the 
testator  in  his  hands,  whereby  the  note  was 
satisfied.  The  only  assets  that  ever  came  to 
the  hands  of  B.  consisted  of  the  2402.  charged 
upon  the  house  devised  to  him:-~ 

Held,  that  the  plea  was  not  proved ;  for, 
that  the  allegation  that  B.  had  assets  of  the 
testator  in  his  hands  at  the  time  of  the  en- 
dorsement of  the  note,  was  a  material  alle- 
gation, and  meant  legal  assets  presently 
available ;  and  the  2402.  was  not  legal,  but 
equitable  assets,  and  not  available  as  assets 
until  the  expiration  of  the  year.  lb. 

FIXTURES. 
What  removable, 
A  ladder,  a  crane,  and  a  bench  were  left  by  aa 
outgoing  tenant  upon  the  demised  premises  at 
the  expiration  of  his  term ;  the  ladder  and 
crane  were  fastened  with  nails  or  screws  to 
the  floors  and  to  the  joists  above,  in  the  usual 
way,  and  the  bench  was  fixed  to  the  wall : — 
Held,  tha^  in  the  absence  of  anything  to 
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show  that  tbej  were  pat  np'for  parposei  of 
ornament  or  trade,  trover  woald  not  lie  for 
them.     Wilder,  Water;  637 

FORFSITURB. 
See  CopTBOLDy  IL 

FRAUDS,  STATUTB  OF. 
Set  Statute  of  Fraddb. 

GRANT. 
ConetmetUm  •/", — Ste  Wat. 

HABEAS  CORPUS. 
I.    Where  granted, 

1.  A  **  priest  in  ordinarj  of  Her  Majesty's  chap- 
els royal"  is  privileged  from  arrest  on  process 
of  the  eounty  court,  under  the  9  A  10  Vict, 
c.  95,  8. 99,  fur  non-attendance  on  a  jadgment 
siimmons,-^snch  process  being  in  the  nature 
of  executioH,  and  not  mertljf  process  of  con- 
tempt. Ex  parte  Dakine,  In  re  Swan  t.  J)a- 
kiM,  77 

2.  The  proper  mode  of  obtaining  his  discharge 
in  such  case,  is,  not  by  writ  of  privilege,  but 
by  habeas  corpus  from  one  of  the  superior 
oourts  (upon  affidavits  showing  his  privilege), 
or  by  application  to  the  judge  of  the  county 
court.  76. 

3.  This  court  has  no  power  to  grant  a  habeas 
eorpas  to  bring  up  a  prisoner  who  has  been 
oonvicted  at  the  Central  Criminal  Court,  on 
the  ground  that  the  offence  charged  was  com- 
mitted at  a  place  out  of  the  jurisdiotion  of 
that  court    In  re  Franei*  Robert  Newton,  97 

i.  The  proper  coarse  is,  to  apply  to  the  Attorney- 
General  for  his  &tt^  for  the  aUowanee  of  a 
writ  of  error  coram  nobis,  the  granting  or 
withholding  of  which  is  matter  for  his  dis- 
oretion.  lb. 

II.  Applieation /or,  by  whom  made. 

The  court  declined  to  allow  the  motion  for  the 

habeas   to   be  made  by  the  father  of  the 

prisoner,  but   required  it  to  be    made  by 

counsel  lb. 

HUSBAND  AND  WIFE. 
Diepeneation  with  the  Hueband'e  Conenrrenee  in 

a  Conveyance  of  the  Wif^e  Property. 
The  court  made  an  order  under  the  3  A  4  W.  4, 
e.  74,  s.  91,  to  dispense  with  the  eoneorreDoe 
of  the  husband  in  a  eonveyanee  of  the  wife's 
property, — upon  an  affidavit  stating,  that, 
having  fallen  into  distressed  cireamstances, 
the  husband  abont  two  monthe  before  left 
England  for  Aostralia,  with  the  intention  of 
never  returning,  and  that  he  had  ever  since 
been  living  separate  and  apart  from  his  said 
wife.     In  re  Anne  Keleey,  197 

And  tee  AcK!fOWLElKIKBirr. 


INDEMNITY. 
To  a  count  upon  an  absolute  contract  by  the 
defendant  to  indemnify  the  plaintiffs,  hia 
tenants,  against  the  consequences  of  the  non. 
payment  of  his  rent  to  the  superior  landlord, 
alleging  for  breach,  that,  the  rent  being  in 
arrear,  the  plaintiffs'  goods  were  seized  by 
the  superior  landlord,— the  defendant  pleaded, 
that,  at  the  time  of  the  distress,  more  was  due 
ftom  the  plaintiffs  to  the  defendant  for  rent, 
than  the  amount  disirained  for  as  in  the  dc< 
elaration  alleged  .-—Held,  no  answer  to  the 
action,>-the  payment  of  their  rent  by  the 
plaintiffs  not  being  a  condition  precedent 
Bfieint  v.  Pilehtr,  354 

INDUSTRIAL  SCHOOL. 
See  BRioffTOiT  Manaokmbxt  Act. 

INSOLVENT  DEBTOR. 
Dineharge  of, 
A  discharge  under  the  insolvent  debtors  art 
does  not  prevent  the  party  being  committed 
by  a  county  court  judge,  upon  a  judgment^ 
summons,  under  the  9  A  10  Vict  c.  95,  ss. 
98,  99,  in  respect  of  an  unsatisiied  judgment, 
though  inserted  in  the  schedule.  George  v. 
Somere,  539 

INTEREST  IN  LAND. 
See  Statutb  op  Frauds. 

ISSUE. 
Changing  the  Venue  tn, — See  Practice,  VL,  I. 

J0INT.C0NTRACT0R8. 
Liability  of. 
Under  the  4  Anne,  o.  10,  s.  19,  if  a  right  of 
aetion  accrue  against  several  persons,  one  of 
whom  is  beyond  seas,  the  statute  of  limita- 
tions does  not  run  till  his  return  or  death, 
though  the  others  have  never  been  absent 
from  the  kingdom.     Townt  r,  Mead^         123 

JOINT-STOCK  COMPANY. 
Evidence  of  Direetorthip, 
A  company  was  projected  for  the  working  of 
mines  in  Belgium.  A  prospectus  was  printed, 
describing  the  objects  of  the  association, 
naming  A.,  B.,  C,  aod  D.  as  directors,  and 
Messrs.  Martin,  Stone,  and  Co.,  as  the  bankers 
of  the  company,  and  stating  that  "  the  de- 
posits would  be  returned  in  fbll,  without  any 
deduction  for  preliminary  expenses,  in  the 
event  of  the  non-proseoution  of  the  company." 
In  an  action  by  an  allottee  of  600  shares, 
to  recover  back,  on  the  abandonment  of  the 
project,  the  250/.  paid  by  blm  thereon  to  Mar- 
tin, Stone,  A  Co.,  the  plaintiff,  in  order  to 
show  D.  to  have  been  a  director,  proved,  that 
he  was  seen  ten  or  twelve  times  at  the  offices 
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of  the  eompanj,  and  twice  in  the  directors' 
roum ;  that  he  took  some  of  the  prospeotoses 
fur  the  purpose  of  circulation  amongst  his 
acquaintance;  and  that  his  name  appeared, 
with  the  others,  at  the  head  of  the  company's 
account  with  the  banlcers. 

The  plaintiff  also  put  in  the  bankers'  pass- 
book, containing  entries  of  receipts  of  cash  on 
account  of  the  eompaiiy;  but  there  was 
nothing  to  identity  an  j  part  of  it  as  the  250/. 
paid  in  by  the  plaintiff.  The  |>ass-book  was 
received,  as  being  evidence  because  proved 
to  have  been  seen  in  the  hands  of  0.,  one  of 
the  defendants : — 

Heidi  that  the  pass-book  was  no  eridenee 
Against  D.y  there  being  no  proof  of  the 
account  having  been  opened  in  his  name, 
with  his  consent,  or  subsequent  aequieseenoe ; 
and  that  there  was  no  evidenoe  to  go  to  the 
jury  that  D.  was  a  director  at  the  time  that 
the  plaintiff  paid  the  S60Z.  to  Martin,  Stone, 
A  Co.      Drouet  v.  Taylor,  671 

And  9t€  Railway  CoMPAmr. 

JUBQB'S  ORDER. 

Costs  of  making  a  Judge's  order  a  mle  of  court 
Orowther  v.  Crowther,  177 

LANDLORD  AND  TENANT. 
L  Fixture*, 
A  ladder,  a  crane,  and  a  bench  were  left  by  an 
outgoing  tenant  upon  the  demised  premises 
at  the  expiration  of  his  term ;  the  ladder  and 
crane  were  fastened  with  nails  or  screws  to 
the  floor  and  lo  the  joists  nbore,  in  the  usual 
way,  and  the  bench  was  fixed  to  the  wall : — 
Held,  that,  in  the  absence  of  anything  to 
show  that  they  were  put  up  for  purposes  of 
ornament  or  trade,  trover  would  not  lie  for 
them.     Wilder.  Waten,  .      637 

ir.  Dilapidationn, 
See  CouHTT  Court,  II. 

LEASE. 
Oontraot /t>r. 
1.  Oovenante  reatriative  o/partienlar  Tradee.] — 
Upon  a  negotiation  between  A.  and  B.  for  t-he 
grant  of  a  lease,  B.,  the  proposed  lessee,  in- 
formed the  sgent  of  A.  that  he  wanted  the 
premises  for  the  purpose  of  carrying  on 
therein  the  business  of  a  retailer  of  beer,  and 
inquired  whether  there  was  anything  in  the 
original  lease  to  restrain  the  tenant  IVom 
carrying  on  such  business  therein  ;  to  which 
inquiry  the  agent, — being  ignorant  of  the 
oontents  of  the  lease,  but  knowing  that  such 
trade  had  been  carried  on  upon  the  premises 
for  some  years, — replied  that  there  was  no- 
thing, so  far  as  he  knew,  to  prevent  the  tenant 
from  carrying  on  the  proposed  trade.  B. 
thereupon  consented  to  take  a  lease,  and  a 
memorandum  to   the    following    effect  was  | 


drawn  up,  and  signed  by  the  respective 
parties : — 

'*  Lease,  twenty-one  years  firom  Lady  Day, 
1853.  Taxes,  Ac  Leaee  and  counterpart  to 
contain  all  uiiual  and  proper  eor«n»n<*,  and 
particularly  tkoee  contained  «•  the  leaee  under 
which  the  premieee  are  held,  «o  that  the  eame 
in  no  way  reHriete  the  trade  of  a  retailer  of 
beer.  Lessee  not  to  require  production  of  the 
lessor's  title  :"— 

Held,  that  A.  duly  performed  his  contract 
by  being  ready  to  grant  a  lease  without  a 
covenant  to  restrict  the  lessee  from  using  the 
premises  as  a  beer-shop,  notwithstanding  that 
there  was  such  a  restrictive  covenant  in  the 
lease  under  which  he  himself  held,  ff ay  ward 
Y.  Parke,  295 

2.  In  construing  %  written  contract,  the  court 
will,  if  possible,  so  read  it  as  to  effectuate  the 
intention  of  the  parties,  rather  than  defeat  it 
Stratton  v.  Pettit,  420 

3.  By  **  articles  of  agreement"  between  A.  and 
B.,  it  was  witnessed  that  A.  agreed  to  let, 

^  and  B.  agreed  to  take,  certain  premises  then 
in  possession  of  B.,  for  the  te/m  of  /ice 
years;  and  A.  also  agreed  to  sell,  and  B. 
agreed  to  purchase,  the  fee- simple  of  the 
premises,  to  be  conveyed  to  B.,  his  heirs.  Ac, 
absolutely,  at  the  end  of  the  said  five  yeare, 
provided  B.,  his  heirs,  Ac,  should  have  in 
the  mean  time  quietly  occupied,  and  not  have 
been  evicted  from  the  premises ;  yielding  and 
rendering  by  B.  unto  A.,  as  well  for  the  rent 
or  use  of  the  said  premises  for  five  years,  as 
for  the  said  purchase  thereof,  70^  in  and  by 
70  shares  of  XL  each,  in  the  Birkbeok  Life 
Assurance  Company,  the  receipt  and  delivery 
unto  A.  of  the  said  shares  of  the  value  of  70^, 
in  fbll  for  the  said  rent  and  purchase,  A. 
thereby  admitted  :  And  it  was  further  agreed, 
that,  should  B.  be  legally  ejected  from  the 
premises  within  or  during  the  term  qf  five 
years,  A.  should  pay  or  refund  to  B.,  either 
in  cash  or  in  the  ssid  shares,  at  and  after  the 
rate  of  7^  lO*.  per  annum  for  the  portion  of 
the  term  unexpired  at  the  time  of  such  evic- 
tion, and  that  A.  should  also  indemnify  B. 
against  all  loss  and  expense  in  maintaining 
possession.  And  it  was  further  agreed  that 
no  abstract  or  investigation  of  title  should  be 
permitted  or  required  beyond  evidence  of  the 
seisin  and  possession  as  owner  by  A.  and  his 
ancestors  for  twenty-one  years  and  upwards 
last  past ;  and  that  B.  should  immediately  do 
and  execute  all  acts  necessary  to  transfer  and 
vest  the  said  70  shares  in  A.: — 

Held,  that  the  intention  of  the  parties,  to 
be  collected  fVom  the  language  of  the  instru- 
ment, was,  that  it  should  take  effect  as  a 
Uaee,  and  consequently  that  it  was  void,  as 
sttoh,  by  the  3d  section  of  the  8  A  9  Vict  c 
106,  not  being  by  deed.  lb. 

IL  Of  Copyh0ld,-^See  Corxnoui,  L 
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LEGAL  ASSETS. 

iSm  BxCCUTOBS  and  ADM1NZ8TBAT0B8. 

LETTERS  PATENT. 
See  Patent. 

LIEK. 
Set  A  noRHBT,  IL 

LIMITATION  OP  ACTION. 
L  Under  8^4  (T.  4,  «.  27. 

A.  derised  a  messnage  to  B.  and  C,  in  trust  for 
D.  for  life,  and,  after  his  deathi  on  certain 
other  trusts.  A.  died  in  1815.  In  1818,  the 
plaintiff,  who  had  married  a  daughter  of  one 
E.,  who  it  was  assumed  had  been  let  into  pos- 
session of  the  messuage  by  D.,  the  tenant  for 
life,  succeeded  E.  in  the  possession  of  the 
premises,  and  remained  therein,  without 
payment  of  rent  to  or  aclcnowledgment  of 
title  in  any  one,  until  1854,  when  the  heir- 
at-law  of  B.,  the  surviTing  trustee  (the  tenai^ 
for  life  being  dead),  turned  him  out : — Held, 
that  the  plaintiff  had,  by  his  adverse  pos- 
session for  more  than  twenty  years,  acquired 
a  title  as  well  against  the  trustees  as  against 
'  the  eestui  que  trust ;  for  that,  although  a 
cestui  que  trust  who  is  in  possession  with  the 
consent  or  acquiescence  of  the  trustees  may 
bo  regarded  as  their  tenant  at  will,  yet,  if  he  is 
only  allowed  to  receive  the  rents,  or  other- 
wise doal  with  the  property  in  the  hands  of 
the  occupying  tenants,  he  stands  in  the  rela- 
tion merely  of  an  agent  or  bailiff  of  the  trus- 
tees who  choose  to  allow  him  to  act  for  them 
in  the  management  of  the  estate.  MeUing  ▼. 
Leak,^  653 

IL   Under  \  Anne,  e.\t,e.  19. 

Under  the  4  Anne,  o.  16,  s.  19,  if  a  right  of 
aotion  aeome  against  several  persons,  one  of 
whom  is  beyond  seas,  the  statute  of  limita- 
tioDS  does  not  run  till  his  return  or  death, 
though  the  others  have  never  been  absent 
from  the  kingdom.     Towna  v.  Mead,         123 

LONDON  SMALL  DEBTS  ACT. 
SuggetHon  to  deprive  Plaintiff  of  Coete, 

Upon  a  motion  to  enter  a  suggestion  to  deprive 
the  plaintiff  of  costs  under  the  London  Small 
Debts  Act,  15  A  16  Vict  c.  Uxvii.,  s.  119,  it 
if  enoBgh  if  the  affidavit  shows  with  reaeon- 
able  certainty  that  the  plaintiff  and  defend- 
ant did  not,  at  the  time  of  the  commence- 
ment of  the  action,  dwell  more  than  twenty 
milet  apart    Shepherd  v.  Baker,  544 

And,  it  seems,  the  motion  may  be  made  at  any 
time  he/ore  the  coata.are  taxed,  Ib» 

MANDAMUS. 
3*0  egamine  Witneeeee  in  Auetralia, 
It  is  not  enough  to  entitle^ a  plaintiff  to  a 


damns  to  examine  a  witness  in  Australia,  to 
show  a  mere  probability  that  he  can  give 
useful  evidence.    Lane  v.  Bagekave,  676 

MASTER  AND  SERVANT. 
Retponeibilitg  of  Matter  for  Acteo/hte  Servant, 

1.  A  master  is  civilly  responsible  for  the  fraud 
or  negligence  of  his  servant  acting  in  the 
eourse  of  his  employment;  but  not  for  an 
act  of  wilful  fraud  or  negligence  done  by 
him  out  of  the  scope  of  his  authority,  or  in- 
consistent with  the  course  of  his  employ- 
ment    Coleman  v.  Richee,  104 

2.  Therefore,  where  A.,  the  servant  of  a  wharf- 
inger, fraudulently  signed  a  receipt  purport- 
ing to  be  an  acknowledgment  that  certain 
wheat  had  been  delivered  at  his  employer's 
wharf,  to  be  shipped  to  the  order  of  C,  no 
such  wheat  having  in  fact  been  delivered, 
and  thereby  wilfully  induced  C.  to  pay  the 
price  thereof  to  the  pretended  vendor  :«-Held, 
that  the  wharfinger  was  not  liable, — although 
it  was  proved  that  C/s  course  of  dealing  was, 
to  pay  for  all  wheat  delivered  for  him  at  the 
wharf,  on  the  production  by  the  vendor  of  the 
wharfinger's  receipt,  and  that  the  latter 
knew  it  lb. 

8.  But,  eemble,  that  it  would  have  been  other- 
wise, if  there  had  been  any  evidence  of  an 
understanding  or  agreement  between  C*  and 
the  wharfinger  to  the  effect  above  stated,   lb, 

MEASURE  OF  DAMAGES. 
See  Daxaqbs. 

MEMORANDA. 
L  Jndgea, 
Manle,  J.,  resigned,  636. 
Willes,  J.,  appointed,  636. 

II.  Qneen'e  CouneeL 
C.  S.  Whitmore,  636. 
W.  Overend,  636. 
P.  A.  Pickering,  636. 
J.  P.  WUde,  636. 

III.  SerjeanL 
Humphry  William  Wookych,  4. 

MINma  ADVENTURERS. 
See  Pbacticc,  VUL 

MISDIRECTION. 
See  New  Trial,  IL 

NB0Lia«NCE. 
See  Cabr,  IL 

Railway  CoMPAsr,  II. 

NEW  TRIAL. 

I.    Where  granted, 

1.  The  circumstance  (^  the  ^udge  having  lefl 
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PLEADING. 


AQ  immateriAl  question  to  tho  jury,  with  a 
direction,  that,  if  tbej  find  il  one  wnj,  they 
mu«t  return  a  verdict  for  the  defendant,  does 
not  entitle  the  plaintiff  to  move  for  a  new 
trial,  if  upon  all  the  other  facts  of  the  case 
the  defendant  is  clearly  entitled  to  the  rerdict. 
Clarke  x.  Arden,  227 

2.  A  cause  was  tried  before  Lord  Truro  when 
Chief  Justice  of  this  court,  and  a  bill  of  ex- 
ceptions tendered,  and  the  draft  thereof  sub- 
mitted to  his  Lordship ;  but,  in  consequence 
of  his  elevation  to  the  woolsack,  and  sub- 
sequent illness,  all  hope  of  getting  it  settled 
and  sealed  being  at  an  end,  —  the  court 
directed  a  new  trial.  Bennett  r.  The  Peninenla 
and  Oriental  Steamboat  Company,  39 

II.  Ifiedireetion, 
Upon  an  appeal  from  the  dectsfon  of  a  county 
court,  in  an  action  for  dilapidations,  the  ease, 
without  saying  what  tbo  evidence  was, 
stated  that  the  judge  told  the  jury  that  it  was 
not  like  an  action  for  goods  sold  and  deliv- 
ored,  and  that  the  plaintiff  might  rest  upon 
general  evidence  in  support  of  his  particulars 
of  demand,  without  proving  every  item,  espe* 
oially  aa  the  jury  had  viewed  the  premises, 
with  the  particulars  in  their  hands,  and  would 
therefore  be  able  to  judge  whether  and  (o 
what  extent  the  plaintiff  had  made  out  his 
case : — ^The  court  directed  a  new  trial.  Smith, 
App.,  DougloM,  Reap.,  81 

ORDER. 
See  Judge's  Ordsr. 

OUTLAWRY. 
Setting  atide, 
A  rule  to  set  aside  proceedings  to  outlawry,  for 
irregularity,  was  discharged  xoith  coete^  on  the 
ground  that  the  affidavit  did  not  purport  to 
be  made  by  an  attorney  duly  authorized  by 
the  defendant.  The  irregularity  being  ad- 
mitted, the  defendant,  although  he  had  not 
paid  the  costs  of  the  former  motion,  was 
allowed  to  make  a  second  application  for  the 
same  purpose, — but  only  on  payment  of  the 
eoete  of  (A«  eeeond  rule.     Skinner  v.  Carter, 

548 

PAROCHIAL  SCHOOL. 
See  Briodton  Management  Act. 

PARTNERS. 
Liability  of. 
Under  the  4  Anne,  c.  16,  s.  19,  if  r  right  of 
action  aecme  against  several  persons,  one  of 
whom  is  beyond  seas,  the  statute  of  limita- 
tions does  not  run  till  his  return  or  death, 
though  the  others  have  never  been  absent 
firofl» the  kingdom.     Towner.  Mead,         123 


PATENT. 
In/rinyement  of. 
The  plaintiff  below  obtained  letters-patent  for 
'<  improvements  in  the  manufacture  of  iron 
and  steel."  In  his  specification,  he  declared 
his  invention  to  be  (amongst  other  things), 
"  the  use  of  carburet  of  manganese  in  any 
process  whereby  iron  is  oonverted  into  cast- 
steel  ;"  and  he  described  the  process  which  ho 
claimed  thus: — <'I  do  it,  by  introducing  into 
a  erucible  bars  of  steel  broken  into  fragments, 
mixtures  of  oast  and  malleable  iron,  or  malle- 
able iron  and  carbonaeeous  matter,  along 
with  from  one  to  three  per  cent  of  their 
weight  of  carburet  of  manganese."  He  then 
stated  that  he  did  not  olaim  the  use  of  the 
mixture  of  cast  and  malleable  iron,  or  malle- 
able iron  and  carbonaceous  matter,  as  any 
part  of  his  invention,  but  only  the  use  of 
"  carburet  of  manganese,  in  any  process  for 
converting  iron  into  east-steel." 

The  defendant  below  produced  the  same 
result, — a  superior  and  more  valuable  descrip- 
tion and  quality  of  east-steel, — as  oertainly, 
and  more  cheaply,  by  substituting  for  the 
carburet  of  manganesOf  its  elements,  vis-t 
oxide  of  manganeee  and  eonl-tar,  which,  being 
put  into  the  crucible  with  the  iron,  accord- 
ing to  the  evidence  of  chemists,  would  form 
« carburet  of  manganese"  before  the  iron 
was  in  a  state  of  fusion,  and  consequently 
before  any  combination  therewith  could  take 
place. — 

The  judge  told  the  jury  that  there  was  no 
evidence  of  infringement : — 

Held, — reversing  the  Judgment  of  the 
Exchequer  Chamber,  and  contrary  to  the 
opinions  of  the  minority  of  the  common  law 
judges, — that  the  ruling  of  the  learned  judge 
at  the  trial  was  correct    Unmn  v.  Heath,  715 

PIRACY. 

See  COPTRIOBT. 

PLBADINa. 
I.  Equitable  Defence, 
An  equitable  doftnce,  under  s.  8.1  of  the  Com- 
mon Law  Procedure  Act,  18M,  17  M  18  Viet, 
c.  125,  cannot  be  pleaded  in  ejectment,— there 
being,  since  the  Common  Law  Procedure  Act, 
1862, 16  A  16  Vict  c  76,  no  plea  in  that  form 
of  action.     Neale  v.  Arery^  S28 

And  eee  Practick. 

II.  Simouia<ial  Contract, — See  SlMOirr. 

II L  Conetruing  Pleading*  Dietribntively, 
The  75th  section  of  the  Common  Law  Procedure 
Act,  1852,  15  A  16  Vict  c  76,  in  effect 
extends  the  doctrine  of  Cousins  v.  Paddon,  2 
C.  M.  A  R.  547,t  to  all  descripaons  of  pleas. 
Parr  v.  Jewell,  6S4 


PLEADING. 


PRACTICE. 


793 


IV.    Pleading  uv^ral    Matitn,— See     Prac- 

TIC«,  IV. 

V.  Condition  Precedent, 

By  a  eontnet  mmde  betweeQ  tbe  Eastern  Conn- 
tkf  Railway  Company  and  the  defendanti,  it 
wai,  amongst  other  things,  provided,  that  the 
defendants  should  supply  and  the  eompany 
should  purchase,  subject  to  the  terms  and  to 
the  extent  thersinaftsr  mentioned,  all  the 
ooke  that  should  be  required  by  the  company 
for  working  their  railways  between  London 
and  Cambridge  and  London  and  Colchester. 
By  the  fourth  clause,  tbe  company  engaged 
to  take  from  the  defendants  550  tons  and  100 
tons  of  ooke  weekly  during  the  period  of 
seventeen  years;  and  they  Airther  agreed, 
that,  if  they  should  require  more  than  those 
quantities  for  tbe  working  of  their  railways, 
they  would  take  the  same  from  the  defend- 
ants,— with  a  proviso,  that,  if  they  should 
requiro  Itu  than  the  stipulated  quantities,  the 
supply  should  be  reduced  accordingly,  upon 
their  giving  the  defendants  three  months' 
notice.  And,  by  the  eleventh  clause,  tbe  com- 
pany engsged,  that,  "  so  long  as  the  defend- 
ants should  punctually  and  duly  supply  the 
eaid  coke,  and  so  long  as  the  same  should  be 
of  the  best  quality,  they  would  abstain  from 
making  purchases  of  ooke  for  their  lines  of 
railway  aforesaid,  from  any  other  persons :" — 
Held,  that  the  readiness  and  willingness  of 
the  eompany  to  take  fVom  tbe  defendnnts  aU 
the  coke  they  required  for  the  purpose  of  their 
railways,  was  not  a  condition  precedent  to 
their  right  to  insist  upon  being  supplied  with 
the  quantities  expressly  stipulated  for ;  and, 
coasequently,  that  the  fact  of  the  compsny 
having  boaght  coke  from  other  persons 
afforded  no  answer  to  an  action  by  them 
against  tlie  defendants  for  a  failure  to  deliver 
the  quantities  contracted  for.  BaeUrn  Coun- 
iiee  Railvaaff  Company  v.  Pkilipeon,  2 

POSTEA. 
Amendment  of, — See  Costs,  I.,  1. 

PRACTICE. 
L  ParticHlare  of  Demand. 
Upon  an  appeal  from  the  deeision  of  a  county 
court,  in  an  action  for  dilapidations,  the  ease, 
without  saying  what  the  evidenoe  was,  stated 
that  the  Judge  told  the  jary  that  it  was  not 
like  an  notion  for  goods  sold  and  delivered, 
and  that  the  plaintiff  might  rest  upon  general 
evidence  In  support  of  his  particulars  of  de- 
mand, without  proving  every  item,  especially 
as  the  Jury  had  viewed  the  premises,  with  the 
particulars  in  their  hands,  and  would  there- 
fore be  able  to  Judge  whether  and  to  what 
extent  the  plaintiff  had  made  out  his  case : — 
The  court  directed  a  new  trial.  Smith,  App., 
Zh^glae,  Knp^  31 

2 


IL  Jttdtf^e  Order. 
Costs  of  making  a  judge's  order  a  rule  of  court 
Crowtker  v.  Crowtker,  177 

III.  Rule /or  Special  Jury. 
Where  a  mU  for  a  special  jary  (obtained  in 
due  time)  has  been  obtained  for  delay,  the 
proper  application  to  the  court,  is,  for  a  rule 
to  show  cause  why  the  cause  should  not  be 
tried  by  a  special  jury,  in  its  order,  at  the 
sitting  for  which  the  notice  was  given,  if  the 
defendant  shall  then  have  one  in  attendance, 
and,  in  default  thereof,  then  that  the  cause  be 
tried  by  a  common  jury.  (?my  v.  Knight,  143 

IV.  Leave  to  plead  §eeeral  Afattere, 
In  detinue  for  a  lease,  the  court  allowed  the  de- 
fendants, upon  a  rule  to  plead  several  mat- 
ters, to  plead,  in  addition  to  a  denial  of  the 
detainer,  the  following  pleas  : — 

1.  That  the  plaintiff  sued  the  defendants 
for  tbe  detention  of  the  lease,  and  recovered 
Judgment,  in  a  former  action,  and  issued  ex- 
ecution, and  took  other  procoediogs  to  enforce 
the  judgment,  that  the  sum  of  150/.,  to  secure 
which  tbe  lease  was  deposited,  was  still  due, 
and  that  no  tender  of  that  sum  had  been 
made  since  the  judgment  in  the  said  former 
action,  nor  had  any  demand  of  tbe  lease  been 
made  after  the  termination  of  the  proceed- 
ings in  tbe  said  former  action  : 

2.  For  a  defence  on  equitable  grounde,  as 
to  the  detention  of  the  lease, — that  it  was 
deposited  to  secure  payment  to  the  defendants 
of  150/.  and  interest,  by  way  of  equitable 
mortgage,  upon  the  terms  of  an  agreement 
in  writing, — the  former  recovery,  and  pro- 
ceedings thereon, — that  the  1501.  was  still 
due, — that,  after  the  commencement  of  this 
action,  the  defendants  tendered  and  offered 
to  deliver  up  the  lease  to  tbe  plaintiff  upon 
payment  of  the  150/.,  and  the  defendants  also 
tendered  and  offered  tbe  plaintiff  his  coste  of 
this  action  up  to  that  time, — and  that  such 
tender  and  offer  were  refused.  Chilton  v. 
Carrington,  206 

V.    Withdrawing  a  Juror, — See  ArrORKBT,  II. 

VI.  Changing  the  Venue. 

1.  In  the  esse  of  an  issue,  it  is  no  objection  to 
an  application  to  change  the  venue  f^om 
Middlesex  to  Sussex,  that  the  plaintiff  is  an 
attorney  of  the  court  Ruberttnu  v.  Hayue,  560 

2.  The  venue  will  be  changed  where  con- 
venience manifestly  requires  it  lb. 

3.  Where  a  plaintiff  is  entitled  to  amend  his  de- 
claration  by  changing  the  venue,  as  a  matter 
of  right,  the  court  will  not  at  the  instance 
of  the  defendant  impose  terms.  TumUg  v. 
The  London  and  North-Weetem  Railway 
Company,  576 

VIL  Striking  oui  tke  Kamee  of  PlainHfe,^ 
Poet  VIIL,  1. 
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yill  TVme /or  Moving. 
•I*  To  tet  atidt  a  Judgt'i  OnUr.] — An  •etioQ 
haring  been  bronght  in  the  nftmai  of  twelve 
persona  who  hmd  formerly  been  ehareholdere 
and  adrentorers  in  a  mine,  npon  inttnietions 
given  to  the  attorney  by  one* who  alleged 
himself  to  be  parser  of  the  mine,  and  as  snoh 
anthoriied  to  sue  on  behalf  of  the  adventurers, 
three  of  the  plaintiffs  obtained  judges'  orders 
to  strike  oat  their  names,  on  the  ground  that 
they  had  no  interest  in  the  matter,  and  that 
their  names  had  been  used  without  their 
knowledge  or  consent. 

These  orders  were  obtained  on  the  19th 
of  September,  1854,— after  the  caase  had 
been  taken  down  for  trial,  and  the  defendant 
had  consequently  become  entitled  to  costs  of 
the  day,  on  the  withdrawal  of  the  record. 

On  the  5th  of  May,  1855  (three  days  only 
before  the  end  of  Baster  Term),  the  defend- 
ant obtained  a  rule  calling  upon  the  three 
plainUSs  whose  names  had  been  struck  out 
to  show  cause  why  the  orders  for  that  purpose 
should  not  be  rescinded,  and  upon  the  attorney 
to  show  cause  why  he  should  not  pay  the 
costs  already  incurred,  and  give  secnrity  for 
the  future  costs  :— 

Held,  that  the  application  was  too  late  for 

either  purpose.     CoUint  v.  JoKnton,  588 

2,  For  SuggeatioH,]— It  seems  that  a  motion  for 

a  suggestion  may  be  made  at  an^  lime  he/ore 

the  coeto  are  taxed,    Skepherd  v.  Baker,   644 

IX.  JJIdatite  in  Anewer  to  ''New  Mattw** 
Praotiee  as  to  allowing  aiBdavits  in  answer  to 
"new  matter*'  npon  motions,  under  17  h  18 
Viet  e.  1S5,  s.  45.    Wood  v.  Om^  424;  Hayne 
y.  Jioberteon,  554 

PRIEST. 
In  Ordinnry  <^  Chapelt  Boyalf-^See  pRiriLiai. 

PRINCIPAL  AND  AGENT. 
See  Master  and  SitRTAirr. 

PRIVILBGB. 
Qtieen'e  Houeehold. 
A  <*  priest  in  ordinary  of  Her  Mi^esty's  chap- 
els royal"  is  privileged  from  arrest  on  proeess 
of  the  county  court,  under  the  9  A  10  Vict. 
0. 95,  8. 99,  for  non-attendance  on  a  Judgment 
summons, — such  process  l>eing  in  the  nature 
of  exeeutxon,  and  not  merely  process  of  con- 
tempt. Ex  parte  J)akine,  In  re  Swam  r.  />u- 
kine,  77 

The  proper  mode  of  obtaining  his  discharge 
in  snch  case,  is,  not  by  writ  of  privilege,  but 
by  habeas  corpus  from  one  of  the  superior 
courts  (uponafiidavits  showing  his  privilege), 
or  by  application  to  the  Judge  of  the  county 
court.  /4. 

Amd  eee  Attorhrt,  I. 


PROMOTIONS. 
See  Mrmoraitda. 

PROSPECTUS. 

leeviny   hy  Public   Cowtpany  before   Oempttim 

Hegiet ration, — See  Railway  Compaht,  L 

PUBLIC  COMPANY. 
4?ee  Railway  Company. 

PUBLIC  WAT. 
See  Way. 

PURSBR. 
0/  a  Mine,  Authority  of,— See  Attorhry,  IIL 

RAILWAY  COMPANY. 

L  Contraete  by. 
The  24th  section  of  the  7  A  8  Vict.  0.  110, 
which  imposes  a  penalty  upon  the  promoters 
of  an  intended  company  for  entering  into 
contracts  for  and  in  the  name  of  the  intended 
company  before  obtaining  a  certificate  of  pro- 
visional  registration, — and  tiie  7th  section  of 
the  10  A  11  Vict  0.  78  (an  act  to  amend  the 
former),  which  imposes  a  penalty  upon  the 
promoters  for  issuing  beforo  complete  rogis- 
tration,  any  prospectus,  Ac,  containing  stato- 
ments  at  variance  with  the  particulars  re- 
turned to  the  registrar  of  Joint-stock  com- 
panies under  the  former  act,  —  aro  both 
applicable  to  railway  companies  roquiringan 
act  of  parliament    Abbot  v.  Roger;         277 

IL  Neyliyemee, 

1.  Whero  work  Is  done  for  a  r^lway  company 
under  a  eontract  (parol  or  otherwise),  the 
company  an  not  responsible  for  m^orj  rosnlt- 
ing  to  a  third  pemon  from  the  negligent 
manlier  of  doing  the  work,  though  they  em- 
ploy their  own  surveyor  to  superintend  it,  and 
todiroct  w*a(  shall  be  done.  Steel  v.  South- 
Eaetem  Mailroad  Company,  550 

2.  In  an  action  against  a  railway  company  for 
negligence  in  the  management  of  their 
railway  at  one  of  their  stations,  wheroby 
the  plaintiff  a  passenger,  was  injured, — the 
defence  rolled  on  by  the  defendanis'  counsel 
was,  that  the  aeoidettt  arose  entirely  from  the 
plaintiff's  own  want  of  eantion,  and  that  the 
company  wero  wholly  blameless.  The  evi. 
deuce  showed  that  the  plaintiff  arrived  at  the 
station  about  two  minutes  or  less  before  the 
time  of  departaro  of  the  train,  and  thatt  in 
running  along  the  line,  at  a  place  whero  he 
ought  not  to  have  gone,  in  order  to  reach  the 
train,  which  was  some  distaaoe  ahead  on  the 
opposite  side  of  tho  railway,  he  fell  over  a 
switeb^haodle,  and  was  oonsidenbly  hurt 
The  Judge  left  it  to  the  jury  to  say  whether  the 
injury  to  the  plaintiff  was  oeeasioned  by  the 
negligence  and  want  of  proper  oare  of  the  de- 
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fendantSy  or  retnlted  tnttrtl^  firom  the  plain- 
tiflTs  own  careletsneM,  m  the  company  eon- 
tended.  The  jury  having  fonnd  for  the 
plaintiff: — 

Held,  that  the  jndge  was,  under  the  eir- 
enmBtanoes,  warranted  in  leaving  the  case  to 
the  jury  upon  the  only  points  raised  by  the 
parties ;  and  that  the  omission  to  call  their 
attention  to  the  intermediate  case  of  the  neg- 
ligenoe  of  both  parties  being  contributory  to 
the  aoeident,  was  no  misdirection.  Martin  v. 
The  Great  Northern  Raiheay  Companjf,  179 
3.  Quart,  whether  the  doctrine  of  contribution 
is  applicable  to  a  case  of  this  sort, — of  tort 
founded  upon  contract.  lb, 

IIL  Liability  for  Loet  of  Pafenger^i  Luggage. 

The  plaintiff,  a  passenger  by  railway,  brought 
with  him  into  the  carriage  a  carpet-bag,  con- 
taining a  large  sum  of  money,  and  kept  it  in 
his  own  possession  until  the  arrival  of  the  train 
at  the  London  terminus.  On  alighting  from  the 
carriage  with  the  bag  in  his  hand,  the  plain- 
tiff permitted  a  porter  of  the  company  to  take 
it  from  him  for  the  purpose  of  secoring  for 
him  a  cab.  The  porter,  having  found  a  cab 
(within  the  station),  placed  the  carpet  bag  on 
(he  foot-board  thereof,  and  then  returned  to 
the  platform  to  get  some  other  luggage  be- 
longing to  the  plaintiff,  when  the  cab  disap- 
peared, and  the  carpet-bag  and  its  contents 
were  lost:— Hold,  that  this  was  a  loss  by  the 
negligence  of  the  company,  for  which  they 
were  responsible  in  damages.  Buteher  r.  The 
London  and  South- Weatem  Railway  Com- 
pauy,  13 

rV.  Miedelivery  of  Goodt, 
The  plaintiff,  a  provision  merchant  at  Morlaiz, 
sent  314  casks  of  batter  by  the  defendant's 
railway,  marked  A.,  and  addressed  "  to  order, 
at  Brewer's  Quay."  The  defendants,  conclud- 
ing from  the  fact  of  their  having  been  in  the 
habit  of  carrying  butters  similarly  marked 
consigned  to  Messrs.  A.  k  A.,  factors,  in  Lon- 
don, that  these  butters  were  intended  for 
them,  and  having  received  directions  from  A. 
A  A.  to  send  all  batters  coming  to  them  from 
Morlaiz  to  Hibemia  Wharf,  delivered  154  of 
the  casks  at  that  place, — the  remaining  160 
having  by  accident  got  to  Brewer's  Quny. 

C.  k  Co.,  the  holders  of  the  bill  of  lading,  bad 
received  directions  not  to  lot  A.  A  A.  have 
the  butters  unless  they  accepted  certain  drafts 
at  sight,  which  they  declined  to  do;  and, 
when  C.  A  Co.  applied  to  the  defendants  for 
information  as  to  the  154  casks,  they  referred 
them  to  A.  A  A.,  and  took  no  Airther  notice 
of  the  transaction. 

A.  k  A.  afterwards  sold  the  bolters  at  the  fair 
market  price  of  the  day,  and  rendered  ac- 
count-sales to  the  plaintiff;  but,  before  the 
money  was  handed  over,  they  saspended  pay- 
ment : — 


Held,  that  the  defendants  were  liable  to  the 
plaintiff  for  this  mis-delivery,  notwithstand- 
ing he  had  so  far  adopted  the  acts  of  A.  k 
A.  as  to  endeavour  to  obtain  from  them  the 
proceeds  of  the  esle ;  and  that  the  proper 
measure  of  damages,  was,  thcf  net  amount  for 
which  the  butters  bad  been  sold.  Sanqutr  r. 
The  London  and  South- Weetem  Railway 
Company,  163 

V.  Com  for  Accidental  fnjnriee,  tnicler   Lord 
CampbeW*  Act 

In  an  action  against  a  railway  company  under 
Lord  Oampbeirs  Ac^  9  ft  10  Viet.  c.  93,  the 
presiding  judge  intimating  a  strong  opinion 
that  the  defendants  were  not  liable,  and  th» 
company  beiog  willing  to  give  the  plaintiff 
1502.  without  admitting  a  liability  on  their 
part,  it  was  agreed  between  the  counsel  that 
a  juror  should  be  withdrawn,  and  nothing 
more  was  done : — 

Semhle,  that  the  court  could  no^  under  the 
circumstances,  give  effect  to  the  plaintiff's 
attorney's  claim  of  lien.  Stretton  t.  The 
London  and  North-  Weetem  Railway  Com- 
pany, 40 

RECOGNISANCE. 
See  Bail. 

REMAINDER. 
Contingent, — See  Dbtisb. 

RIGHT  OP  WAT. 
See  Wat. 

SALE. 
Of  Goode, 
I,  The  defendant,  by  bought  and  sold  note, 
contracted  to  sell  to  the  plaintiff  "  about  500 
tons  nitrate  of  soda,  in  bags,  of  good  mer- 
chantable quality,"  to  be  ready  for  delivery 
by  a  given  day,  at  a  certain  price  and  upon 
certain  terms  and  conditions.  The  contract 
then  proceeded, — "  It  is  understood  that  the 
above  nitrate  of  soda  is  to  form  thefuU  and 
compile  cargo  of  the  John  Phillipe,  345  tons 
register,  now  on  her  passage  to  Sydney,  to 
proceed  thence  without  undue  delay  to  the 
west  coast  of  South  America,  there  to  load 
the  above.  In  the  nnexpected  event  of  the 
John  Phillips  getting  ashore,  or  being  unable 
to  prosecute  her  voyage,  from  any  casualties 
of  the  sea,  then  the  seller  agrees  to  deliver, 
and  the  buyer  agrees  to  take,  in  lieu  thereof, 
another  cargo  or  cargoes  of  about  equnl 
quantity,  to  be  named  at  the  earliest  practi- 
cable period  prior  to  arrival  off  the  coast. 
The  only  ground  on  which  the  seller  is  to  be 
excused  delivery  of  the  above  nitrate  of  soda, 
is,  the  loss  of  the  said  vessel  (or  that  which 
may  be  substituted  for  it)  on  her  homeward 
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TENANT  AT  WILL. 


▼ujftga ;  in  whioh  omo  this  eontrMt  it  to  be 
oonsidered  void,  bat  in  no  other  OTeni  wh*t- 
over:"— 

Held,  that  tbia  wm  an  absolote  oontract 
for  the  aale  of  500  tons  (more  or  lew),  and 
not  of  a  qaanUty  liinifed  by  the  capacity  of 
the  Teasel  named :  though  temhU  (per  Maule, 
J.),  that  the  ineapaeily  of  the  John  Phillipa 
to  earry  the  whole  500  tons  would  ezcnse  the 
seller  tirom  bringing  it  all  home  by  that  vea- 
sel.    Bonme  r,  Seymourp  837 

2.  Held  also,  that  the  contract  did  not  amount 
to  a  warranty  that  the  John  Phillips  should 
be  of  capacity  to  carry  the  whole  600  tons. 

SECURITY  FOR  COSTS. 
See  Attornrt,  III. 

SCHOOL. 
See  BBioaTOM  Maxaoembkt  Act. 

SIMONY. 
I.  What  amountt  to  a  Simoniaeal  Contract, 
To  a  declaration  by  A.,  an  ineoming»  against  B., 
an  outgoing  incumbent,  for  dilapidations  to 
the  rectory  boose  and  premises,  B.  pleaded, 
that  A.,  being  rector  of  C,  and  B.  inoum- 
bent  of  D.,  it  was  agreed  between  them,  with 
the  consent  of  their  respective  patrona  and 
diocesans,  that  they  should  exchange  their 
respectire  liTings,  and  *<  that  A.  should  not 
call  upon  B.  to  pay  for  the  repairs  in  the  de- 
claration mentioned,  or  for  any  or  either  of 
them:"— 

Held,  upon  motion  for  judgment  non  ob- 
stante veredicto  on  this  plea,  that  it  did  not 
neceeean'ly  disclose  a  simoniaeal  contract 
Goldham  r,  Edward;  437 

II.  How  pleaded. 
Held  also,  that,  in  pleading  a  simoniaeal  oon- 
tract under  the  31  EUa.  c  6,  s.  8,  it  need  not 
be  alleged  that  the  agreement  was  made 
eorruptly  f  but  that  it  is  enough  if  the  cir- 
onmstances  disclosed  by  the  plea  necessarily 
show  that  the  agreement  was  corrupt  and 
contrary  to  the  statute.    Qoldkam  ▼.  Edward*, 

437 

SPECIAL  JURY. 

Delay. 

Where  a  role  for  a  special  Jory  (obtained  in 
doe  time)  baa  been  obtained  for  delay,  the 
proper  application  to  the  court,  is,  for  a  rule 
to  show  caose  why  the  cause  should  not  be 
tried  by  a  special  Jury,  in  its  order,  at  the 
sitting  for  which  the  notice  waa  given,  if  the 
defendant  shall  then  have  one  in  attendance, 
and,  in  default  thereof,  then  that  the  cause  be 
tried  by  a  oommon  Jury.  Gray  v.  Knight,  143 


STATUTE  OF  LIMITATIONS, 
^ee  Limitation  or  Actiohs. 

STATUTE  OF  FRAUDS. 

I 

Intereet  in  Land. 

Commissioners  for  a  local  improvement  wera 
ineorporated  by  act  of  parliament,  and  era. 
powered  to  borrow  money  on  mortgage  of  the 
lands  or  funds  acquired  by  them  by  virtue  of 
the  acts,  or  on  bond.  By  a  aobaequent  act, 
which  provided  a  form  of  bond,  it  waa  reeited» 
"that  the  commiaaioners  had,  pursuant  to  m 
power  in  that  behalf  contained  in  one  of  their 
acta,  executed  an  in  den  tore  dated  the  S6th 
of  May,  1852,  for  aecuring  the  performance 
of  the  conditio^  of  certain  bonda  granted  pur- 
auant  to  a  deed  of  settlement  of  even  date 
therewith,  and  therein  referred  to."  The 
form  of  bond  given  by  the  act  contained  the 
following  provisoes  : — **  Provided  always,  that 
the  lands,  tenements,  money,  property,  tad 
effects  of  the  said  commissioners,  acquired 
and  to  be  acquired  under  or  for  the  purposes 
of  the  said  acts,  or  any  of  them,  shall  alone 
be  answerable  to  pay  and  satisfy  the  principal 
sum  and  interest  secured  by  the  above- written 
bond,  and  that  no  commissioner  or  other  per- 
son  shall  in  any  case  be  personally  liable  to 
pay  the  same  principal  and  interest,  or  any 
part  thereof:  provided  also,  that  the  above- 
written  bond  is  granted  by  the  commissioners 
to  the  intent  that  it  may  be  entitled  to  the 
benefit  of  an  indenture  of  mortgage  dated  the 
26th  of  May,  1852,  executed  by  the  said  com- 
missioners under  the  authority  of  the  above- 
mentioned  acts,  and  may  be  snl^ect  to  the 
powers  and  provisions  of  an  indenture  of  set- 
tlement of  the  same  date,  referred  to  in  the 
aaid  indenture  of  mortgage  :" — 

Held,  that  these  bonds  conferred  upon  the 
holder  an  interest  in  land  within  the  meaning 
of  the  4th  section  of  the  Statute  of  Frauds. 
Toppin  V.  Lomatf  145 

SUB-CONTRACTOR. 
Negligence  by. 
Where  work  is  done  for  a  railway  ooopany 
under  a  contract  (parol  or  otherwise),  the 
company  are  not  responsible  for  injury  result- 
ing to  a  third  person  from  the  negligent 
manner  of  doing  the  work,  though  they  em- 
ploy their  own  surveyor  to  superintend  it,  and 
to  direct  what  shall  be  done.  Steel  t.  Somtk- 
Eastem  Eailway  Company,  650 

SUGGESTION. 
jSIm  Loimoir  Small  Debti  Act. 

TENANT  AT  WILL 
iSce  Trustsb. 


THEATKICAL  PERFORMANCE. 


WAY. 


797 


THEATRICAL  PBRFORMANCB. 
See  Dbahatig  Goptriqht. 

TROVER. 
For  Ftaeturtt. 
A  Ud4«r,  a  «rane,  «nd  %  beneh  wen  left  by  u 
outgoing  teoaiit  npon  the  demiied  premues 
at  the  expiration  of  his  term ;  the  ladder  and 
crane  were  faatened  with  nails  or  screws  to 
the  floor  and  to  the  Joists  above,  in  the  nsoal 
way,  and  the  bench  was  fixed  to  the  wall  :- 

Held,  that,  in  the  absence  of  anything  to 
■how  that  they  were  pot  up  for  purposes  of 
ornament  or  trade,  trover  would  not  lie  for 
them.     Wilder,  Water;  637 

TRUSTEE. 

iu  derised  a  messuage  to  B.  and  C,  in  trust  for 
B.  for  life,  and,  after  his  death,  on  certain 
other  trusts.  A.  died  in  1815.  In  1818,  the 
plaintiif,  who  had  married  a  daughter  of  one 
B.,  who  it  was  assumed  had  been  let  into  pos- 
session of  the  messuage  by  D.,  the  tenant  for 
life,  succeeded  E.  in  the  possession  of  the 
premises,  end  remained  therein,  without 
payment  of  rent  to  or  aelcnowledgment  of 
title  in  any  one,  until  1854,  when  the  heir- 
at-law  of  B.,  the  surviving  trustee  (the  tenant 
for  life  being  dead),  turned  him  out: — ^Held, 
that  the  plaintiff  had,  by  his  adverse  pos- 
session for  more  than  twenty  years,  acquired 
a  title  as  well  against  the  trustees  as  against 
the  cestui  que  trust;  for  that,  although  a 
cestui  que  trust  who  is  in  possession  with  the 
consent  or  acquiescence  of  the  trustees  may 
be  regarded  as  their  tenant  at  will,  jei,  if  he  is 
only  allowed  to  receive  the  rents,  or  other- 
wise deal  with  the  property  in  the  hands  of 
the  occupying  tenants,  he  stands  in  the  rela- 
tion merely  of  an  agent  or  bailiff  of  the  trus- 
tees who  choose  to  allow  him  to  act  for  them 
in  the  management  of  the  estate.  Melling  v. 
Leak,  652 

VENUE. 
Changing. 

1.  In  the  case  of  an  issue,  it  is  no  objection  to 
an  application  to  change  the  venue  fh>m 
Middlesex  to  Sussex,  that  the  plaintiff  Is  an 
attorney  of  the  court  Robertenn  v.  Hagne,  560 

2.  The  Tonue  will  be  changed  where  con- 
venience manifestly  requires  it  lb, 

3.  Where  a  plaintiff  is  entitled  to  amend  his  de- 
elaration  by  changing  the  venue,  as  a  matter 
of  right,  the  oourt  will  not,  at  the  instance 
of  the  defendant,  impose  terms.  TumUg  v. 
The  London  and  North- Wettem  Railwag 
Compang,  675 

WARRANTY. 
See  CoxTBACT. 

VOL.  XVI.— 68 


WAT. 
Grant  o/ 

1.  The  plaintiffs  and  the  defendant  each  pur- 
chased lands  of  one  W.,  which  were  separated 
by  a  road  over  which  a  right  of  way  was 
reserved  to  each  (the  freehold  remaining  in 
W.),  with  a  Joint  obligation  to  repair  it 

In  the  conveyance  to  the  plaintiffs,  the  land 
purchased  by  them  was  described  as  con- 
taining, thirty-one  acres  or  thereabouts, 
*' which  with  the  abuttals  and  boundaries 
thereof  were  more  particularly  described  in 
the  map  or  plan  thereof  affixed  to  and  forming 
part  of  the  indenture,  together  with  full  and 
free  liberty,  licbnse,  and  authority  for  the 
said  company  (the  plaintiffs)  their  successors 
and  assigns  and  tenants,  and  all  persons 
coming  to  or  going  from  the  same  land  .and 
hereditaments,  or  aug  part  thereof^  to  use  and 
enjoy,  with  horses,  carts,  and  carriages,  or 
on  foot,  jointly  or  in  common  with  others  the 
person  or  persons  for  the  time  being  entitled 
to  the  like  liberties,  licenses,  and  authorities 
respectively,  the  roads  or  wag  leading  to  and 
from  the  eame  land*  and  hereditament;  a#  the 
eame  roade  or  wage  are  deeoribod  in  the  eaid 
map  or  plan," 

At  the  time  of  the  conveyance,  the  land  so 
purchased  by  the  plaintiffs  was  separated  from 
the  road  by  a  hedge  in  which  were  two  gates, 
one  at  the  upper,  the  other  aA  the  loww  end 
of  the  road.  The  plaintiffs  removed  the  hedge, 
and  built  a  wall  with  two  gates  therein,  heth 
at  some  distance  from  the  spot  where  the  old 
gates  stood. 

The  defendant  obstructed  the  aoeest  to 
these  new  gates,  by  excavating  the  road  to 
the  depth  of  between  four  and  five  feet  n— 

Held,  that  the  defendant  was  liable  to  an 
action  at  the  suit  of  the  plaintiffs ;  for  that, 
whether  they  were  justified  in  altering  the 
position  of  the  gates  or  not,  they  were  sUU 
entitled  to  the  uninterrupted  use  of  the  way 
as  granted  to  them.  Sonth  Metropolitan 
Cemeterg  Compang  v.  Eden,  it 

2.  But,  tembUf  that  the  grant  was  a  general 
grant  of  a  right  of  way  along  the  road  and 
every  part  thereof,  and  was  not  limited  to  a 
way  through  the  old  gates.  Ih, 

3.  In  an  action  for  an  injury  to  the  wife  of  the 
plaintiff  through  the  negligence  of  the  de- 
fendant in  leaving  an  open  vault  or  cellar  on 
his  own  premises  unfenced,  whereby  she  fell 
in  and  was  injured, — the  evidence  was,  that 
meny  persons  were  in  the  habit  of  going 
across  the  spot  where  the  vault  was,  for  the 
purpose  of  making  a  short  cut  firom  a  street 
to  the  main  road,  by  avoiding  an  angle ;  but 
that  the  owner  of  the  premises,  as  often  as 
he  saw  them,  turned  them  back : — Held,  no 
evidence  to  go  to  the  jury  of  a  '*  public  way." 
Stone  V.  Jaekeon,  199 
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WRIT  OF  PRIVILEGE. 


WESTMINSTBR  IMPROVBMBNT  BONDS. 

InUrtvt  in  Land. 
0(MDmtmioD«n  for  a  loeal  improyement  were 
inoorporatod  by  act  of  parliament,  and  em- 
powered to  borrow  money  on  mortgage  of  the 
lands  or  ftindi  acquired  by  them  by  rirtne  of 
the  aote,  or  on  bond.  By  a  ■ubiequent  aot, 
which  provided  a  form  of  bond,  it  was  recited, 
"that  the  eommissionen  had,  pnrsnant  to  a 
power  in  that  behalf  contained  in  one  of  their 
acts,  ezecnted  an  indenture  dated  the  26th 
of  May,  1852,  for  secnring  the  performance 
of  the  condition  of  certain  bonds  granted  pnr- 
snant to  a  deed  of  settlement  of  even  date 
therewith,  and  therein  referred  to/'  The 
form  of  bond  given  by  the  act  contained  the 
following  prorisoes : — "  ProTided  always,  that 
the  lands,  tenements,  money,  property,  and 
effects  of  the  said  commissioners,  acquired 
and  to  be  acquired  under  or  for  the  purposes 
of  the  said  aots,  or  any  of  them,  shall  alone 
be  answerable  to  pay  and  satisfy  the  principal 
sum  and  interest  scoured  by  the  above-written 
bond,  and  that  no  commissioner  or  other  per- 
son shall  in  any  case  be  personally  liable  to 
pay  the  same  principal  and  interest,  or  any 
part  thereof:  provided  also,  that  the  above- 
written  bond  is  granted  by  the  commissioners 
to  the  intent  that  it  may  be  entitled  to  the 
benefit  of  an  indenture  of  mortgage  dated  the 
26th  of  May,  1862,  executed  by  the  said  com- 
miMioners  under  the  authority  of  the  above- 
mentioned  acts,  and  may  be  subject  to  the 
powers  and  provisions  of  an  indenture  of  set- 
tlement of  the  same  date,  referred  to  in  the 
said  indenture  of  mortgage :" — 

Held,  that  these  bonds  conferred  upon  the 
bolder  an  interest  in  land  within  the  meaning 
of  the  4th  section  of  the  Btotuto  of  Frauds. 
Toppin  T.  ZosMM,  146 


WILL. 
Sm  Dbvisi. 

WITNBS8. 
J,  Examination  of. 

1.  ifamfojiMis.]— It  is  not  enough  to  entiUe  a 
plaintiff  to  a  mandamus  to  examine  a  wit- 
ness in  Australia,  to  show  a  mere  probahUitjf 
that  he  can  give  nseftil  evidence.  Lam  v. 
Bog^knw,  676 

2.  Vivd  voc«.]— The  court  declined  to  set  aside 
a  Judge's  order  for  the  viv&  voce  examination 
of  the  plaintiff  he/ore  inmojoinod,  which  had 
been  made  upon  an  aflldavit  merely  stating 
that  he  was  a  master  mariner,  that  his  evi- 
dence was  material  and  necessary,  and  that  he 
was  about  to  sail  for  Stettin,  and  was  not 
likely  to  be  back  in  time  for  the  trial.  Brmu» 
V.  MolUtt,  614 

3.  0ommi99ion.'] — A  commission  will  not  be 
granted  for  the  examination  of  witnesses  in 
a  hostile  conoiry.  '  Barriek  v.  Bubo,        492 

IL  Attendance  at  the  Aeeiaee.-See  Cosn. 

WRIT  OF  ERROR. 
Error  Coram  Nobie, 
This  court  has  no  power  to  grant  a  habeas 
corpus  to  bring  up  a  prisoner  who  bas  been 
convicted  at  the  Central  Criminal  Courts  on 
the  ground  that  the  offence  charged  was  oom- 
mitted  at  a  place  out  of  the  jurisdiction  of 
tbat  oourt  The  proper  course  is,  to  apply  to 
the  Attorney  aeneral  for  his  fiat  for  the 
allowance  of  a  writ  of  error  coram  nobis,  the 
granting  or  withholding  of  which  is  matter 
for  his  discretion.    /«  re  JVetsfon,  97 

I  WRIT  OF  PRiyiLBGB. 

I  See  PniriLBOB. 


END  OF  VOL.  XVL 


3  bios  ObS  775  015 


^ 


